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Sib: 

It  is  with  great  satisfaction,  that  I  dedicate  this  work  to 
you.  It  is  devoted  to  the  exposition  of  a  branch  of  that 
great  System  of  Commercial  Law,  which  constituted  a  fa- 
vorite study  in  your  early  professional  life,  and  which,  since 
your  elevation  to  the  Bench,  you  have  administered  with 
eminent  ability  and  success.  No  one,  therefore,  is  better 
qualified  than  yourself,  to  appreciate  the  importance  and 
difficulty  of  such  a  task,  and  the  indulgent  consideration,  to 
which  even  an  imperfect  execution  of  it  may  be  fairly  en- 
titled. But  I  desire,  also,  that  this  Dedication  may  be  deemed, 
on  my  part,  a  voluntary  tribute  of  respect  to  your  personal 
character,  adorned,  as  it  is,  by  the  virtues,  which  support, 
and  the  refinements,  which  grace,  the  unsullied  dignity  of 
private  life.  I  recollect  with  pride  and  pleasure,  that  I  was 
your  pupil  in  the  close  of  my  preparatory  studies  for  the 
Bar  ;  and,  even  at  this  distance  of  time,  I  entertain  the  most 
lively  gratitude  for  the  various  instruction,  ready  aid,  and 
uniform  kindness,  by  which  you  smoothed  the  rugged  paths 
of  juricTical  learning,  in  mastering  which,  an  American  stu- 
dent might  then  well  feel  no  little  discouragement,  since  his 
own  country  scarcely  afforded  any  means,  either  by  elemen- 
tary Treatises  or  Reports,  to  assist  him  in  ascertaining  what 
portion  of  the  Common  Law  was  here  in  force,  and  how  far 


IV  DEDICATION. 

it  had  been  modified  by  local  usages,  or  by  municipal  institu- 
tions, or  by  positive  laws. 

I  trust,  that  you  may  live  many  years  to  enjoy  the  honors 
of  your  present  high  station  ;  and  I  may  be  allowed  to  add, 
that,  out  of  the  circle  of  your  own  immediate  family,  no  one 
wiU  be  more  gratified  than  myself,  in  continuing  to  be  a 
witness  of  the  increasing  favor,  with  which  your  judicial  la- 
bors are  received  by  the  public,  and  of  your  possession  of 
that  solid  popularity,  which  (to  use  the  significant  language 
of  Lord  Mansfield)  follows,  and  is  not  run  after,  in  the  steady 
aclministration  of  civil  justice. 

I  am,  with  the  highest  respect,  truly 

Your  obliged  friend. 


JOSEPH   STORY. 


ClMBRIDGE,  (M1881CHU8XTT8,) 

November,  1841. 


PREFACE. 


Iif  offering  another  volume  of  the  series  of  my  professorial 
labors  to  the  indulgent  consideration  of  the  Profession,  I  de- 
sire to  say  a  few  words  in  explanation  of  the  plan  and  its 
execution.  The  subject  is  one  confessedly  of  a  complicated 
nature,  containing  many  detaik,  and  not  unattended  with 
difficulties  in  its  exposition,  sometimes  from  the  character  of 
the  abstruse  and  subtile  doctrines  belonging  to  it,  and  some- 
times from  the  occasional  conflict,  more  or  less  direct,  of 
various  adjudications  to  be  found  in  English  and  American 
Jurisprudence.  I  have  endeavored,  as  far  as  I  could,  to 
ascertain  and  state  the  true  result  of  the  authorities,  and  the 
reasoning,  by  which  they  are  respectively  supported  ;  and  I 
have  added  explanatory  commentaries,  sometimes  briefly  in 
the  text,  but  in  general  more  largely  and  critically  in  the 
notes,  in  order  to  assist  the  student  in  his  inquiries,  and  to 
aid  the  younger  members  of  the  Profession,  who  may  be 
desirous  of  extending  their  researches  beyond  the  bounda- 
ries of  their  own  limited  libraries.  I  have  not  hesitated,  upon 
important  occasions,  to  make  large  extracts  in  the  notes  from 
the  opinions  of  eminent  Judges  and  elementary  writers,  be- 
lieving, that  it  is  the  most  effectual  mode  of  making  the 
reasoning,  upon  which  particular  doctrines  are  founded,  as  well 
as  the  learning,  by  which  they  are  supported,  more  clear, 
^xact,  and  satisfactory,  than  the  necessary  brevity  of  the 
text  would  allow.  I  trust,  also,  that  I  shall  not  be  deemed 
to  have  misused  the  privilege  of  a  commentator,  by  occasion- 
ally questioning,  in  the  notes,  the  authority  of  a  particular 
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case,  or  the  soundness  of  a  particular  doctrine,  or  by  suggest- 
ing the  importance  of  a  more  critical  inquiry-  into  the  true 
bearing  and  value  thereof.  Unambitious,  and  even  facile  and 
superficial,  as  this  portion  of  my  labors  may  seem,  it  has  been 
attended  with  much  embarrassment  and  exhaustion  of  time 
and  thought ;  far  more,  indeed,  than  a  careless  observer  might 
suppose  could  properly  belong  to  it. 

I  have  in  the  present,  as  in  my  former  works,  endeavored 
to  illustrate  the  principles  of  our  jurisprudence  by  a  com- 
parison of  it  with  the  leading  doctrines  of  the  Roman  Law, 
and  with  those  of  the  systems  of  the  modem  commercial  States 
of  Continental  Europe,  and  especially  with  that  of  France, 
which  may  &irly  be  deemed  to  represent  and  embody  the' 
main  principles  of  all  the  others  in  a  precise  and  elaborate 
form.  Pothier  and  Valin,  among  the  earlier  Jurists,  and 
Pardessus,  Boulay-Paty,  Duranton,  and  Duvergier,  among  the 
later  Jurists,  in  their  comments  upon  the  Civil  and  Commer- 
cial Codes  of  France,  have  furnished  many  highly  useful 
materials.  Mr.  Bell's  excellent  Commentaries  upon  the  Com- 
mercial Law  of  Scotland  are  at  once  learned,  comprehensive, 
and  exhausting,  and  have  afforded  me  very  great  assistance. 
I  have  also  freely  used  the  able  Treatises  of  Mr.  Watson, 
Mr.  Gow,  and  Mr.  CoIIyer  on  the  subject  of  Partnership,  and 
have  every  where  cited  the  pages  of  the  latest  editions  of 
their  works  in  the  margin,  so  that  the  learned  reader  may 
have  the  means  of  verifying  the  citations,  and  of  extending  his 
own  researches  by  the  farther  lights  afforded  by  the  diligence 
of  these  accomplished  authors.  Mr.  Chancellor  Kent's  Com- 
mentaries have  upon  this,  as  upon  all  other  occasions,  been 
diligently  consulted  by  me ;  and  I  need  scarcely  add,  that 
they  have  never  failed  to  instruct  me,  as  well  as  to  lighten 
my  labors. 

The  Roman  Law  is  an  inexhaustible  treasure  of  vcu-ious  and 
valuable  learning ;  and  the  principles  applicable  to  the  Law  of 
Partnership  are  stated  with  uncommon  clearness  and  force  in 
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the  leading  tide  of  the  Institutes  (De  Societate),  and  those  of 
the  Digest  and  the  Code  of  Justinian  (Pro  Socio),  and  in  the 
very  able  Commentaries  of  Vinnius,  Heineccius,  and  John 
Voet  thereon.  A  slight  glance  at  them  will  at  once  show 
the  true  origin  and  basis  of  many  of  the  general  doctrines, 
incorporated  into  the  modern  jurisprudence  of  Continental 
Europe,  as  well  as  into  that  of  the  Common  Law.  Indeed, 
it  would  be  matter  of  surprise,  if  the  Roman  Law,  which 
may  be  truly  said  to  be  the  production  of  the  aggregate  wis- 
dom and  experience  of  the  most  eminent  Jurists  of  a  vast 
Empire,  did  not,  upon  this  subject,  abound  with  principles,^ 
not  only  founded  in  natural  justice,  but  well  adapted  to  the 
convenience  and  policy  of  commercial  nations  in  all  ages. 
It  is  curious  to  observe,  how  distinctly  many  of  these  prin- 
ciples may  be  traced  in  the  early  Ordinances  of  the  mari- 
time States  of  modern  Europe,  and  especially  in  that  venera- 
ble collection  of  the  laws  and  usages  of  the  sea,  the  Conso- 
lato  del  Mare. 

But,  after  all,  the  Law  of  Partnership  owes  its  present 
comparative  perfection  and  comprehensive  character  and  en- 
lightened liberality  mainly  to  the  learned  labors  of  the  English 
Bar  and  Bench.  America,  while  it  has  derived  from  the 
parent  country  all  the  elements  of  that  law,  has  also  contrib- 
uted its  own  share  towards  expounding  and  enlarging  them, 
so  as  to  meet  the  new  exigencies  and  progressive  enterprises 
of  a  widely  extended  international  commerce. 

Cambridge,  Mabsacbusetts, 
notember,  1841. 
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PARTNERSHIP. 


CHAPTER  I. 

PARTNERSHIP WHAT   CONSTITUTES. 

^  1.  Having  completed  our  Review  of  the  Law  of 
Agency,  we  are  naturally  conducted,  in  the  next  place^ 
to  the  consideration  of  the  Law  of  Partnership;  for 
every  Partner  is  an  agent  of  the  Partnership  ;  and  his 
rights,  powers,  duties,  and  obligations,  are  in  many 
respects  governed  by  the  same  rules  and  principles, 
as  those  of  an  agent.  A  partner,  indeed,  virtually 
embraces  the  character  both  of  a  principal  and  of 
an  agent.  So  far  as  he  acts  for  himself  and  his 
own  interest  in  the  common  concerns  of  the  part- 
nership, he  may  properly  be  deemed  a  principal ; 
and  so  far  as  he  acts  for  his  partners  he  may  as  prop- 
erly be  deemed  an  agent.^  The  principal  distinction 
between  him  and  a  mere  agent  is,  that  he  has  a 
community  of  interest  with  the  other  partners  in  the 
whole  property  and  business  and  responsibilities  of 
the  partnership ;  whereas  an  agent,  as  such,  has  no 
interest  in  either.     Pothier  considers  Partnership,  as. 

^  Baring  v.  LjoaaD,  1  Story,  R.  371. 
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but  a  species  of  mandate,  saying ;  Contractus  socie- 
tatisy  non  secus  ac  contractus  mandati} 

§  2.  Partnership,  often  called  copartnership,  is 
usually  defined  to  be  a  voluntary  contract  between 
two  or  more  competent  persons  to  place  their  money, 
effects,  labor,  and  skill,  or  some  or  all  of  them,  in 
lawful  commerce  or  business,  with  the  understanding, 
that  there  shall  be  a  communion  of  the  profits 
thereof  between  them.*  Puffendorf  has  given  a  de- 
finition substantially  the  same.  Contractus  societatis 
est  J  quo  duopluresve  inter  se  pecuniam^  resj  aut  operas 
conferunt,  eojincj  ut  quod  inde  redit  lucri  inter  singu- 
los  pro  rata  dividatur.^  Pothier  says,  that  partnership 
is  a  contract,  whereby  two  or  more  persons  put,  or 
contract  to  put,  something  in  common  to  n^ake  a 
lawful  profit  in  common,  and  reciprocally  engage 
with  each  other  to  render  an  account  thereof;^  or, 
as  be  has  expressed  it  in  another  place,  Societas  est 
contractus  de  conferendis  bond  fide  rebus  aut  operxs, 
ftnimq  lucri^  qvx)d  honestum  sit  ac  licitum  in  commune 
fadendu^  Domat  says,  that  partnership  is  a  contract 
between  two  or  moire  persons,  by  which  they  join  in 
common  either  their  whole  substance  or  a  part  of  it, 
^  ^nite  in  carrying  oa  some  commerce^  or  some  work, 
or  some  other  business,  that  they  may  share  among 
thepi  all  the  profit  or  loss,  which  tbay  may  hav^  by  the 


N«  .  •    .  " 


\  Pothmi  Pand.  Ldb.  17,  tit  3,  IntM. 

9  3  K^nt,  Coinm.  Lect  43,  p.  23,  24, 4th  edit ;  Wat0on  oq  Partnership, 
p.  1, 2d  edit ;  Gow  on  Partn,  p.  1, 3d  edit ;  Collyer  on  Partn.  B.  1,  ch.  1, 
p.  2, 2d  edit;  Montague  on  Pcirtn.  B.  1,  Pt  1,  p.  1, 2d  edit 

3  Puflend.  \^w  of  Nat  and  Nat  B.  ^  ch.  8,  J  1 ;  Watoon  on  Partn.  p. 
2, 2d  edit ;  Gow  on  Partn.  cb.  1,  p.  1, 3d  edit ;  Waugh  v.  Carver,  2  H. 
BL  235, 24& 

4  Pothier,  De  Society,  art  prelim,  n.  1. 
Jl  Pothier,  Pand.  lib.  17,  tit  2. 
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joint  stock,  which  they  hdve  put  into  partnetship.^ 
Vinnins  says ;  Societas  est  eontraclus^  quo  inter  ^i^ 
quas  res  did  oper^e  *  eammunicanturf  iucri  in  commune 
faciendi  gratia.^  The  CivU  Code  of  France  defines 
it  thus ;  Partnership  is  a  ciontract,  by  which  twb  or 
diore  persons  agree  to  put  something  in  common, 
with  a  view  of  dividing  the  benefit,  which  Iriay  result 
fiiom  it*  Lan^^e  n^rly  equivalent  has  been  adopt- 
ed by  many  other  foreign  writers/ 

^  3.  Let  tis  consider  some  of  the  more  important 
ingre^entS)  which  are  involved  in  this  definition  or 
description  of  partnership,  and  may  be  said  to  con- 
stitnte  its  essence.  In  the  fiihst  {dace,  it  is  founded  in 
the  vdnntary  cbntiact  df  the  parties^  as  Cdntradistin- 
gnished  firom  the  relations,  which  may  arise  between 
the  parties  by  biett^  operation  of  law,  independent 
of  snch  contl-actk*  Vinnius  on  this  point  says ;  Sod-- 
etas  eM  consortiHm  wluntarium ;  nisi  enim  consensu  et 
tractatu  deeare  habito  communio  suscepta  sit^  non  est 
sodetas.^  There  a)*e  many  cases,  in  which  a  commu- 
nity of  interest  is  created  by  law  between  parties,  as, 


1  Domaty  Civ.  Law,  B.  1,  tit  8,  §  1,  art  prelim. 

<  ViniL  ad  Inst  lib.  3,  tit  S6,  Introd. 
>  Code  CiTil  of  France,  art  1832. 

4  J.  Veet,  Comm.  Lib.  17,  tit  2,  §  1 ;  Ersk.IiiitB.3itit3,$  18;Tapia, 
ElementoB  de  Jurisp.  Mercantil.  p.  86,  {  1,  edit  Madrid,  1829 ;  Duver- 
gier,  Droit  Civil  Franc.  Tom.  5,  tit  9 ;  Contr.  de  Sooiet6,  ch.  1^  n.  17,  p. 
31,32;  Pernl,  Dea  Societes,  Comm.  n.  2,  p.  6, 7;  2  Bell,  Comm.  B.  7»  p. 
61U  5th  edit ;  Pardeflsua,  Droit  Comm.  Vol.  4,  art  966 ;  Van  Leeuwen'b 
Comm.  cIl  23,  §  1 ;  Asao  dt  Manuel,  Inatit  of  Lawa  of  Spain,  B.  S,  tit  15» 

<  PaideHOfl,  Droit  Comra.  VoL  4,  art  969, 973;  Duvergier,  de  Society 
Vol  5,  n.  33, 39, 40,  65;  Duranton,  Droit  Franc. Liv.  3,  tit  9,  Vd.  17, art 
320;  CoUjer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  4, 2d  edit;  Watson  on  Partn. 
ck.l,^S,6,2dedit;  Id.  27. 

0  Vinaad  Inst  Lib.  3,  tit  26,  Introd. 
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for  example,  in  cases  of  joint  tenancy  or  tenancy  in  com- 
mon in  lands,  or  goods,  or  chattels,  under  devises  and 
bequests  in  last  wills  and  testaments,  and  deeds  and 
donations  inter  vivoSy  and  inheritances  and  successions. 
But  no  partnership  arises  therefrom ;  for  they  are  not 
strictly  founded  in  contract,  although  they  may  exist 
by  the  original  or  subsequent  consent  of  the  parties, 
who  receive  the  benefit  thereof.^  It  has  been  well 
said  by  Pothier,  that  partnership  and  community  are 
not  the  same  thing.  La  societe  et  la  cammunaute  ne 
sant  pas  le  meme  chose.^  The  first  is  founded  upon 
the  contract  of  the  parties,  which  thus  creates  the 
community ;  the  last  may  exist  independent  of  any 
contract  whatsoever.  And  Pothier  goes  on  to  illustrate 
the  distinction  by  putting  the  cases  of  joint  heirs  and 
joint  legatees,  where  there  b  a  community  of  interest, 
but  there  is  no  partnership.^  Another  illustration 
may  be  seen  in  the  case  of  the  part-ovmers  of  a  ship, 
who  are  treated  as  tenants  in  common  thereof,  each 
having  a  distinct  although  an  undivided  interest  in 
the  whole.  They  thus  may  properly  be  said  to  have 
an  undivided  interest  in  the  ship ;  and  yet  that  interest 
does  not  make  them  partners.^  So,  if  two  joint  owners 
of  the  merchandise  should  consign  it  for  sale  abroad 


1  See  2  Black.  Comm.  180  to  188 ;  Id.3d9,400;  Com.  Dig.  jEi<a(e«, K. 
I,  K.  6 ;  Story  on  Agency,  §  S9 ;  Watson  on  Partn.  cIl  1,  p.  5, 6, 3d  edit. ; 
3  Kent,  Comm.  Iject  43,  p.  25, 4th  edit 

A  Pothier,  De  Society,  n.  2.  See  Duvergier,  De  Society,  Vol  5,  n.  33, 
34, 35,  40;  Pardessus,  Droit  Comm.  Vol.  4,  art  969;  Doranton,  Droit 
Franc.  Vol.  17,  art  390. 

3  Pothier,  De  Society,  n.  2,  n.  182,  183, 184 ;  Voet,  ad  Pand.  Lib.  17, 
tit  2.  n.  2,  Tom.  1,  p.  748. 

4  Abbott  on  Shipp.  Pt  1,  ch.  3,  p.  68,  edit  1829 ;  Watson  on  Partn. 
ch.  1,  p.  5,  6;  Id.  ch.  2,  p.  67, 2d  edit ;  3  Kent,  Comm.  Lect  43,  p.  25, 
4th edit ;  Erak.  Inst.  B.  3,  tit  3,  §  18;  2  Bell,  Comm.  p.  655,  5th  edit;  1 
Stair,  Inst  B.  1,  tit  16,  §  l,p.  156 ;  Porter  v.  McClure,  15  Wend.  187. 
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10  the  same  consigne^y  giTing  him  separate  instroo 
tions,  each  for  hb  own  share,  their  interests  are 
seteial,  and  thej  ar^  not  to  be  treated  as  partner^ 
m  Ae  adventure*^  The  same  result  takes  place^ 
where  a  purchase  is  made  for  several  distinct  persons 
bj  a  brbher  or  other  ageilit  of  certain  goods,  each 
being  to  take  a  certain  portion^  or  quantity,  bat  they 
are  not  to  be  sdd  for  their  joint  account  or  profit* 
In  such  a  <iase  no  partnership  exists,  althotfgh  there 
is  a  cofetufmidty  of  interest  in  the  goods  purdiased;* 
In  short,  etery  partnership  n  founded  in  a  community 
of  interest;  but  every  conmranlty  of  interest  does 
not  constitate  a  partnership;  or,  as  Dnrantdti  ex^ 
presses  it ;  £4  socUte  aussi  produii  une  communauti ; 
en  un  moti  laute  kocxM  est  bien  une  communautS  f 
tmis  taute  ccmmtmmitS  n^e&t  point  une  sacUte.  B  fmt 
pour  tela  la  wkmt6  des  parties,^ 

^  4.  The  Roman  Law  has  recognised  the  same 
distinction ;  Ut  sit  pro  socio  actioj  societatem  interce^ 
iete  oportei;  nee  enim  mfficit  rem  esse  communemi 
f9isi  societas  imtercediu  Communiter  autem  res  agi  po^ 
test  etiam  dtra  societatem ;  utputa^  cum  nan  a^ectioni 
sodetatis  incidimus  in  cdmrn/untonenij  ut  evenit  in  ri 
duobus  Ugatd ;  item  si  h  duohus  ^mul  empia  res  sit ;  aut 
si  luereditas  tel  donatio  communiter  nobis  obtenit ;  aut 
d  a  duobus  separatim  emimus  partes  eotum^  non  socii 
fiOuti.^    Nam  cum  iractatu  habito  societas  c(Ma  est, 


1  Hall  V.  Leigh,  8  Cranch,  50 ;  Jackson  v.  RobiDSon,  3  liason,  tU  138. 

s  Hoeie  v.  Dawes,  Doug.  R.  371 ;  Coope  v.  Eyre^  1  H.  Black.  37;  8 
KentyComm.  Lect  43,  p.  95,4th  edit ;  Gibson  v.LuptoD^9  Bing.  R.S^; 
Hdmet  v.  Unit  InMir.  Go.  2  Johns.  Gas.  329, 831. 

<  DuanloB,  Droit  Franc«  Vol  47,  art  320;  Pothier^  De  Society,  n.  2. 

4  Dig,  Lib.  17,  tit  2, 1.  31 ;  Pothier,  t>and.  Lib.  17,  tit  2^  a.  30  9  Yinn 
•d  iMt  lib.  3,  tit  26^  Introd. 
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pro  socio  actio  est;  cum  sine  tractalu  in  re  ipsa  et 
negotiOf  communiter  gestum  videtur}  And  again; 
Qui  nolunt  inter  se  contendere,  solent  per  nuntium  rem 
emere  in  communcy  quod  a  sodetcUe  longi  remotum 
est.^ 

^  5.  Hence  it  is  an  established  principle  of  the  com- 
mon law,  that,  as  a  partnership  can  commence  only 
by  the  voluntary  contract  of  the  parties ;  so,  when  it 
b  once  formed,  no  third  person  can  be  afterwards  in- 
troduced into  the  firm,  as  a  partner,  without  the  con- 
currence of  all  the  partners,  who  compose  the  original 
firm.     It  is  not  sufficient  to  constitute  the  new  rela- 
tion, that  one  or  more  of  the  firm  shall  have  assent- 
ed to  hb  introduction;   for  the  dissent  of  a  single 
partner  will  exclude  him,  since  it  would,  in  effect, 
otherwise  amount  to  a  right  of  one  or  more  of  the 
partners  to  change  the  nature,  and  terms,  and  obliga- 
tions of  the  original  contract,  and  to  take  away  the 
delectus  persona,  which  is  essential  to  the  constitution 
of  a  partnership.^     So  stubborn  indeed  is  this  rule, 
that  even  the  executors  and  other  personal  represen- 
tatives of  a  partner  do  not,  in  that  capacity,  succeed 
to  the  state  and  condition  of  that  partner.^    The  Ro- 
man law  is  direct  to  the  same  purpose.     Qui  admit- 
titur  sodus,  ei  tantum  socius  est,  qui  admisit ;  et  rede ; 
cum  enim  societas  consensu  contrahitur,  socius  mihi 
esse  non  potest,  quem  ego  sodum  esse  nolui.     Quid 

1  Dig.  lib.  17,  tit  2,  L  32;  Pothier,  PancL  Lib.  17,  tit  2,  n.  30.  See 
alM  1  Swanst  R.  509,  note  (a). 

1  Dig.  Lib.  17,  tit  2, 1. 33. 

>  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  4,  5, 2d  edit ;  Ez  parte  Barrow, 
2  Rose,  Caa.  252, 255 ;  Grawabay  v.  Manle,  1  Swanat  R.  508, 509,  and 
the  learned  note  of  the  Rep(»ter,  n.  (a),  p.  509;  Putnam  v.  Wise,  1  HiU, 
N.  Y.  Rep.  234. 

4n>id. 


CH.  I.]  WHAT   CONfiTITUTES. 


/I 


ergOj  si  socius  mens  ^m  admisit  ?  Ei  soli  sodus  est.^ 
It  even  pressed  the  rule  to  a  stiU  further  extent,  and 
held,  that  a  positive  stipulation  between  the  partners 
at  the  commencement  of  the  partnership,  that  the 
heir  or  personal  representative  of  a  partner  should 
succeed  him  in  the  partnership,  was  inoperative  and 
incapaUe  of  being  enforced.  Adeo  morte  socii  solvit 
tar  socieiasj  ut  nee  cA  initio  pascisci  possumiiSj  ut  lusres 
succedat  societati.^  Nemo  potest  societatem  hceredi  suo 
sic  parere^  tU  ipse  Jueres  socius  sitJ^  The  common  law, 
however,  treats  such  a  stipulation  as  valid  and  obliga- 
tory/ This  also,  according,  to  Pothier,  was  the  doc- 
trine of  the  old  French  law ;  ^  and  the  modem  code 
of  France  has  expressly  adopted  it,  in  opposition 
to  the  Roman  law.®  Such  also  is  the  law  of  Scot- 
land.^ 

§  6.  It  is  also  upon  the  like  ground,  that  partner- 
ship is  a  contract  founded  purely  upon  the  consent 
of  the  parties,  that  jurists  are  accustomed  to  attach 
to  it  the  ordinary  incidents  and  attributes  of  contracts. 
It  is  accordingly  treated  by  them,  as  in  its  very  na- 


1  Dig.  Lib.  17,  tit  2,  L  19;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  28;  1  Do- 
DAt,  B.  1,  tit  8,  $  2,  art  5 ;  Pothier,  de  Society,  n.  145.  See  1  Swanst 
R.  509,  note  (a). 

s  Dig.  Lib.  17,  tit  2,  L  50 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  56;  1  Do- 
mat,  R  1,  tit  8,  §  2,  art  4. 

3  Dig.  Lib.  17,  tit  2,  L  35;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  35 ;  1  Do- 
mat,  R 1,  tit  8,  §  2,  art  4. 

*  Collyer  on  Partn.  B.  1,  ch.  1,  $  1,  p.  5, 6, 2d  edit ;  2  Bell,  Comm.  p. 
634, 5th  edit 

*  Pothier,  de  Society  n.  145. 

«  Loci^,  Esprit  da  Code  de  Comm.  Vol.  1,  tit  3,  art  18,  n.  3,  p.  106 ; 
Code  Ciyil  of  France,  art  1868 ;  Duranton,  Cours  de  Droit  Franc.  Tom. 
17,  De  ,9ociet*,  n.  471 ;  Duvergier,  Droit  Civil  Franc,  de  Society,  Tom.  5 
0.433,444. 

7  2  Bell,  Comm.  620^  5th  edit 
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ture  and  character  a  contract  arising  from  and  gov- 
erned bj  the  principles  of  natural  law  and  justice.' 
Accordingly,  it  nmst,  in  the  first  place,  be  founded  in 
good  feith  and  the  posidve  consent  of  the  parties; 
Secondly,  it  must  be  fbt  a  lawftd  object  and  purpose  j 
lind  thirdly,  it  must  be  between  pftrti^  sui  juris  and 
competent  to  enter  into  such  a  contract  John  Voet 
therefore  afiirms ;  Societas  est  coniracttu  juris  gentium, 
b&fksjideiy  con^nsu  constans,  super  re  hanestdj  de  lucri 
et  damni  communione ;  quam  inire  possunt  omnes  lihe-^ 
ram  habentes  rerum  suc&rum  administratiomm^*  Hence^ 
if  the  Contract  be  founded  in  firaud  or  imposition^ 
either  upon  one  of  the  parties,  or  upon  third  persons, 
it  is  utterly  void^^  And  on  this  point  the  Roman  law 
speaks  the  genet^l  sense  of  nations^  Sadeias^  si  dolo 
m^Oj  aut  fraudandi  causa  coita  sit,  ipso  jure  nullius 
mamenti  est ;  quia  fides  bona  cantraria  esifrcmdi  et  ddo.^ 
And  again ;  Quia  nee  societas,  aut  mandatum  JlagitUh 
S6e  ret,  ullas  tires  habet.^  The  same  rule  applies  to 
cases,  where  the  partnership  is  for  immoral  or  illegal 
purposes,  or  is  in  contravention  of  the  positive  law, 
or  of  the  public  policy  of  the  country.  Thus,  if  the 
partnership  be  for  illegal  gaming,  or  illegal  insurances, 
or  wagers,  or  to  carry  on  contraband  trade,  or  to  sup- 
port a  house  of  ill  fame  or  debauchery ;  in  these  and 
the  like  cases,  the  ccmtract  will  be  deemed  a  mere 
nullity,  and  is  equally  denounced,  as  duch,  by  the  Ro- 


^»w.^ 


1  Pothier,  De  Society,  n.  4. 

<  1  Voet,  Comm.  ad  Dig.  Lib.  17,  tit  2,  $  1.    See  itho  Pothier  De  So- 
ciety, 11. 4. 

3  1  Story  on  Eq.  JurlBp.  §  2S9  to  9^. 

4  Dig.  Lib.  17,  tit  2,1.  3,  §  3;  Pothief,  Palid.  Lib.  17,  tit  9,  n.  1. 

&  Dig.  Lib.  18,  tit  1, 1. 35,  §  2 ;  Pothier,  Pand.  Lib.  18,  tit  1,  ft.  15  $  Id. 
Lib.  17,  tit2,  n.  5;  Voet,  ad  Pand.  Lib.  IT,  tit  l,ik.7,  Tm.  1,  f^tSO. 
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man  law,  and  the  foreign  law,  and  the  common  law.^ 
The  Roman  law  is  very  expressive  on  this  point. 
Nee  enim  uUa  societas  mdlejiciorumj  vel  cammunicatio 
justa  damni  ex  mdlejicio  esU^  Again;  Quod  autem 
exfurto  vel  ex  alio  nudejicio  qtuBsitum  estj  in  societatem 
nan  aportere  conferrij  palam  est ;  quia  delictorum  turpis 
atquefcsda  communio  esU^ 


I  Gow  on  Piitn.  ch.  1,  p.  4, 5,  edit  1837;  Collyer  on  Partn.  R  1, ch.  1^ 
§  1,  p.  29  top.  54,  ad  edit ;  Watson  on  Partn.  ch.  1,  p.  35  to  p.  46;  3Kent» 
ConmL  Lect  43,  p.  28 ;  Pothier,  De  Society,  n.  14 ;  Story  on  Conflict  of 
Lawi,  $  244  to 260;  1  Bell,  Comm.  p.  297  to  306,  5tli  edit ;  Code  Civil 
of  France,  art  1833 ;  Duranton,  Droit  Civil  Franc.  De  Societe,  Tom.  17, 
tit  9,  cJl  I,  $  1,  n.  327  ;  Davergier,  Droit  Civ.  Franc.  Tom.  5,  tit  9,  De 
Society  ch.  1,  n.  24,  25. 

s  Dig.  Lib.  27,  tit  3, 1. 1,  $  14 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  5. 

'  Dig.  Lib.  17,  tit  2,  L  53 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  18. 
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CHAPTER   II. 


WHO   ifAT   BE   PARTNERS. 


^  7.  In  the  next  place,  as  to  the  persons,  who 
are  capable  of  entering  into  a  partnership.  The 
general  rule  of  the  common  law  is,  that  every  person 
of  sound  mind,  sui  jurisj  and  not  otherwise  restrained 
by  law,  may  enter  into  a  contract  of  partnership.^ 
As  to  infants,  they  are  not  by  the  common  law  inca- 
pable of  entering  into  a  partnership,  sbce  it  cannot 
be  universally  aiSirmed,  that  it  may  not  be  for  their 
benefit.^  And  here  we  have  another  illustration  of 
the  analogy  between  partnership  and  other  common 
contracts;  for  although  the  contract  of  partnership 
by  an  infant  is  not  absolutely  void ;  yet  it  is  not,  on 
the  other  hand,  positively  binding  upon  him,  but  is 
voidable,  and  may  be  avoided  by  him,  when  he  comes 
of  age,  according  to  the  known  distinction,  so 
well  stated  by  Lord  Chief  Justice  Eyre,  that  such 
contracts  made  by  an  infant,  as  the  Court  may 
pronounce  to  be  to  his  prejudice,  are  merely  void ; 
such  as  are  of  an  uncertain  nature  as  to  the  benefit 
or  prejudice,  are  voidable  only,  and  it  is  at  the  elec- 
tion of  the  infant  to  affirm  them  or  not;  and  such 
as  are  clearly  for  his  benefit,  (as  a  contract  for  neces- 
saries,) are  valid  and  obligatory.^     If  an  infant,  how- 

^  Collyer  on  Paitn.  B.  1,  ch.  1,  $  1,  p.  8, 3d  edit ;  Gow  on  Partn.  ch.  1, 
p.  1,  2, 3d  edit  1837;  1  Story  on  Eq.  Jariflp.  §  222  to  239. 

9  See  Goode  o.  Harrison,  5  Bam.  &  Aid.  147,  156, 157, 158, 159 ;  1 
Story  on  Eq.  Joriap.  §  240  to  243. 

3  Keane  v.  Boycott,  2  H.  Bl.  511,  514,  515;  Gomyns,  Dig.  Ef^ani,  B, 
5, 6,  G.  1, 2, 3,  4»  9;  Holmes  v.  Blogg,  8  Taont  R.  35;  Id.  508 ;  1  Stoiy 
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ever,  engages  iq  a  partnership,  he  must  at  or  withii^ 
a  reasonable  tim^  after  his  arrival  of  age  notify  his 
disaffirmance  thereof,  otherwise  he  will  be  deemed  to 
bave  ocmfinned  it,  and  will  be  bound  by  subsequent 
wntractB  made  on  the  credit  of  the  partnership.  If, 
upon  his  arrival  of  age,  he  elects  to  continue  the 
partQer^p,  and  does  continue  it,  he  will  be  then  held 
liaUe  as  a  partner.^  Indeed,  if  an  infant  should  hold 
himself  out  as  a  partner  during  his  infancy,  although 
in  reality  npt  so,  and  should  not  after  his  arrival  of 
age  notify  his  disaffirmance  thereof,  he  would  be 
liable  to  third  persons,  trusting  the  partnership,  to  the 
same  extent,  a3  if  he  were  actually  a  partner;*  for 
^  eondoet  woiild,  under  such  circumstances,  amount 
if}  a  ^elusion  or  deceit  upon  such  third  persons ;  and 
where  ope  gif  two  innocent  parties  must  suffer,  he 
(Migbt  to  do^  so,  whose  negligence  or  misconduct  has 
<xx:asi<Hied  the  loss.^ 

^  &  The  like  principle  will  be  found  recognised 
in  th^  fi^eign  law.  The  essence  of  the  contract  of 
partnership,  like  that  of  other  contracts,  consisting 
IB  cgesent,  it  follows,  that  if  a  person  is  incapable  of 
giving  his  ocHlfient,  he  is  not  bound  by  the  contract.^ 
And  Potbier  say^  that  this  rule  equally  applies  to 
cases  of  partnership,  as   to  other  bases  of  contract.* 


on  Eq.  Jurisp.  $  240  to  242 ;  Baylis  v.  Dineley,  3  Maule  &  Selv.  477  ; 
Lessee  of  Tucker  v.  Morel&nd,  ]  0  Peters,  R.  58, 66, 67, 68, 69,  70 ;  2  Kent, 
Comm.  Lect  31,  p.  233  to  p.  245, 4th  edit 

^  Goode  V.  Harnson,  5  Bam.  k>  Aid.  147, 156  to  160 ;  Holmes  v.  Blogg, 
8  Taunt  R.  35;  Thooopson  «.  Lay,  4  Pick.  R.  48 ;  2  Kent,  Comm.  Lect 
SI,  pi  233  to  245. 

t  Goode  «.  Harrison,  5  Bam.  &  Aid.  147, 152, 157, 158.  See  also  Fitts 
t.  HaU,  9  N.  Hanip.  R.  441. 

S  Podiier,  Oblig.  n.  49  ton.  5a 

i  f  othier,  De  Socielifey  n.  77 ;  Ikuranton,  Droit  Franc.  Tom.  17,  n.  321* 
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#  Hence  persons  of  unsound  mind,  or  in  a  state  of 
drunkenness,  or  under  guardianship,  or  otherwise  in- 
capable, as  are  lunatics,  minors,  and  prodigals,  can- 
not become  partners.^  The  French  law  holds  minors 
and  persons  under  guardianship  as  rather  incapaUe 
of  binding  themselves  by  contract,  than  incapable  of 
contracting.  They  may  oblige  others  to  them ;  al- 
though they  cannot  oblige  themselves  to  others;* 
and  so  is  the  doctrine  of  the  Institutes.  Namque  pla- 
cuii  meliorem  quidem  condiiionem  licere  etsfacere,  etiam 
sine  iutoris  auctoritate.^  The  Scottish  law  adopts  a 
similar  doctrine.^ 

f  ^  9.  As  to  aliens,  there  is  no  doubt,  that  alien 
friends  may  lawfully  contract  a  partnership  in  one 
country,  although  some  or  all  of  the  partners  are 
resident  in  another  country.  But  alien  enemies  are 
disabled  during  war  ftom  entering  into,  any  partner- 
ship with  each  other,  as  indeed  they  are  from  enter- 
ing into  any  other  commercial  contract.*  A  state  of 
hostility  puts  an  end  to  the  rights  of  commercial  in- 
tercourse, trade,  and  business  between  the  respective 
subjects  of  the  belligerent  nations,  who  are  domiciled 
therein.®  Nay,  the  principle  goes  farther,  and  an  an- 
tecedent partnership,  existing  between  persons  domi- 


1  Pothier,  Oblig.  n.  49  to  n.  53. 
9  Pothier,  Oblig.  n.  53. 

3  Inst  Lib.  I,  tit.  21,  Introd. 

4  2  Bell,  Comm.  624,  5th  edit. 

&  Collyer  on  Partn.  B.  1,  ch.  1,  p.  9,  2d  edit 

6  1  Kent,  Comm.  Lect  3,  p.  66  to  p.  69, 4th  edit ;  Potts  o.  Bell,  8  Tenn 
R.  548 ;  Willison  v.  PaUeson,  7  Taunt  4% ;  The  Indian  Chief,  3  Rob. 
R.  22;  The  Jonge  Pieter,  4  Rob.  79;  The  Franklin,  6  Rob.  127;  Gris- 
wold  V,  Waddington,  15  Johns.  R.  53;  a  C.  16  Johm.  R.  438;  Ex  parte 
Boossmaker,  13  Ves.  71 ;  The  Rapid,  8  Cranch,  155 ;  The  Julia,  8  Cranchy 
181 ;  Scholefield  v.  Eichelberger,  7  Petem,  R.  58a 
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ciled  in  difierent  countries,  is  dissolved  by  the  breaks 
ing  out  of  war  between  those  countries  ;  for  the  whole 
rights,  duties,  obligations,  relations,  and  interests  of 
the  partnership,  as  such,  become  changed  thereby, 
and  the  oljects  df  the  partnership  are  no  longer  le- 
gally attainable,  or  capaUe  of  execution.^ 

§  10.  As  to  married  women,  they  are  by  the  com- 
mon law  incapable  of  forming  a  partnership,  since 
they  are  disabled  generally 'to  contract,  or  to  engage 
in  trade.*  It  sometimes,  however,  happens  in  prac- 
tice, that,  with  the  consent  of  their  husbands,  they 
become  entitled  to  shares  in  banking  partnerships, 
and  other  commercial  establishments;  but  in  such 
cases  their  husbands  are  entitled  to  their  shares,  and 
become  partners  in  their  stead.'  There  are,  how- 
ever, some  exceptions  to  this  rule,  even  at  the  com- 
mon law.  Thus, '  for  example,  by  the  custom  of 
London  a  married  woman  is  authorized  to  carry  on 
trade  as  a  feme  sole ;  and  thence  it  has  been  inferred, 
that  she  may  enter  into  a  partnership  in  her  trade  in 
that  city.^  So,  a  wife  may  acquire  a  separate  char- 
acter and  power  to  contract  by  the  civil  death  of  her 
husband,  as  by  his  exile,  banishment,  profession,  or 


1  Griswold  v.  Waddington,  16  Johns.  R.  438. — The  masterly  judgment 
of  Mr.  ChanceUor  Kent  in  this  case  examines  and  exhausts  the  whole 
learning  on  the  subject    See  also  1  Dom.  B.  1,  tit  8,  §  5,  art  11, 12,*  15. 

*  2  Kent,  Comm.  Lect  26,  p.  54  to  p.  64. 

'  Gow  on  Partn.  p.  2, 3d  edit  1837 ;  Collyer  on  Partn.  B.  1,  ch.  1,  §  1, 
1x9, 10,  2d  edit ;  Cosio  v.  De  Bemales,  1  Carr.  A,  Payne,  265 ;  S.  C.  Ry- 
an &  Mood.  R.  102;  1  Story,  Eq.  Jur.  §  243;  2  Story,  Eq.  Jur.  §  1367  to 
1373;  1  Black.  Com.  442  to  444;  Watson  on  Partn.  ch.  7,  p.  384,  2d  edit 

*  Collyer  on  Partn.  R  1,  ch.  1,  §  1,  p.  10.  See  Beard  v.  Webb,  2  Bos, 
&  PuH  93;  Burke  v.  Winkle,  2  Serg.  &  Rawle,  R.  189;  2  Roper  on 
Hosb.  &  Wife,  ch.  16,  $  5,  p.  126, 127. 

Partn.  2 
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abjuration  of  the  realm.^  The  same  rule  has  been 
applied,  where  the  husband  has,  in  pursuance  of  a 
criminal  sentence,  been  transported  to  foreign  parts 
for  a  term  of  years.*  The  ground  of  these  excep- 
tions is,  that,  bj  operation  of  law,  the  husband  is 
disabled  to  return  ;  and  his  matrimonial  rights  are 
therefore  consequentiy  suspended  during  his  exile, 
banishment,  or  transportation.^  In  the  cases  of  ab- 
juration and  profession  he  is  treated  as  civiliier  fnor- 
tuus.^  The  same  rule  has  also  been  applied  in 
England  to  the  case  of  a  woman,  the  wife  of  a  for- 
eigner, who  had  never  been  in  England,  who  was 
thereby  held  entided  to  contract,  and  to  sue  and  be 
sued  as  a  feme  sole.^ 

^  ^  11.  Such  is  the  doctrine  of  the  common  law  in 
respect  to  married  women.  But  a  far  more  extended 
rule  is  adopted  in  Courts  of  Equity,  where,  if  the 
wife  possesses  or  is  entided  to  any  property  for  her 
sole  and  separate  use,  either  by  agreement  with  her 
husband,  or  otherwise,  she  is  generally  treated,  as  to 
such  property,  as  a  feme  sole,  and  may  dispose  of  the 


I  Beard  v.  Webb,  2  Bos.  &  Pull  93, 105;  Lean  v.  Schultz,  2  Wm.  Bl. 
1195 ;  1  Bl.  Com.  443 ;  2  Roper  on  Husb.  &  Wife,  ch.  16,  ^  5,  p.  123, 124. 

»  2  Roper  on  Husb.  &  Wife,  ch.  16,  §  5,  p.  123, 124;  Sparrow  v.  Car- 
rnthers,  cited  2  Wm.  Black.  R.  1197,  and  in  Corbett  v.  Poelnitz,  1  Term 
](.  6,  7,  and  in  De  Gaillon  v.  L'Aigle,  1  Bos.  &  Pull.  359 ;  Carrell  v. 
Blencow,  4  Esp.  R.  27;  S.  C.  cited  in  Boggett  v.  Frier,  11  East,  302 ; 
Marsh  v.  Hutchinson,  2  Bos.  &  Pull.  231, 232, 233 ;  Clancey  on  Married 
Women,  ch.  4,  p.  54,  55,  56, 63;  Ck>.  Litt  133  a  133  b ;  Gregoiy  v.  Paul, 
15  Mass.  R.  31 ;  2  Kent,  Comm.  Lect  28,  p.  154  to  p.  164. 

3  Ibid. 

4  Marsh  o.  Hutchinson,  2  Bos.  &.  Pull.  231. 

5  De  Gaillon  «.  L'Aigle,  1  Bos.  d&  Pull.  357;  Kay  9.  Duchesse  de 
Pienne,  3  Campb.  R.  123 ;  Gregory  v.  Paul,  15  Mass.  R.  31 ;  AbboU  v. 
Bayley,  6  Pick.  R.  89. 
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same  accordingly,  aflid  Und  herself  by  contract  touch- 
ing the  same.^  A  full  discussion  of  this  topic  prop- 
erly belongs  to  a  treatise  on  the  jurisdiction  of  Courts 
of  Equity.'  It  may,  however,  be  proper  here  to  state, 
diat  if  by  an  antenuptial  or  postnuptial  agreement  for 
a  vahiaUe  consideraticm,  the  husband  contracts  to  al- 
low  his  wife  to  carry  on  trade  for  her  sole  and  separate 
use,  if  the  property  is  vested  in  trustees  it  will  be  held 
secure  against  the  husband  and  his  creditors  even  at 
law;  and,  if  no  trustees  are  interposed,  it  will  be 
open  to  the  like  protection  in  equity.'  If  the  agree- 
ment is  vduntary,  it  will  be  good,  and  will  be  enforc- 
ed in  equity  against  the  husband ;  but  not  against  his 
creditors.^  In  like  manner,  if  a  husband  should  desert 
his  wife  and  she  should  be  enabled,  by  the  aid  of  her 
friends,  to  carry  on  a  separate  trade  (such  as  that  of  a 
milliner)  for  her  own  support,  and  that  of  her  family, 
her  earnings  in  that  trade  will,  in  equity,  be  held  to 
belong  to  her  separate  use,  and  be  enforced  accordingly 
against  the  claims  of  her  husband.^ 

^12.  Although,  as  we  have  seen,®  it  has  been 
thought,  that  a  feme  covertj  having  authority  to  carry 
on  trade,  as  a  feme  sote^  by  the  custom  of  London, 
may  enter  into  a  partnership  in  such  trade ;  yet  it  does 


1  2  Story  on  £q.  Jaxiip.  §  1370  to  1402;  2  Kent,  Comm.  Lect  28,  p. 
Ifl2  to  p.  172, 4th  adit 

t  2  Story  on  Eq.  Jump.  §  1370  to  1402. 

s  2  Story  on  Eq.  Jurisp.  §  1385, 1387;  2  Roper  on  Hash.  &  Wifb,  cIl 
18,  §  4,  p.  167  to  p.  175. 

4  2  Stoiy  on  Eq.  Jurisp.  §  1386,  1387;  2  Roper  on  Husb.  &  Wife,  ch. 
18,  f  4,  p.  167  to  p.  175. 

'  2  Story  on  Eq.  Jarisp.  §  1387 ;  2  Roper  on  Husb.  &  Wife,  ch.  18,  § 
4,  p.  174, 175 ;  Cecil  v.  Jnzon,  1  Atk.  278 ;  Lunphir  «.  Creed,  8  Yes.  R. 
569;  Com.  Dig.  Chaneery^  2  M.  11. 

^  Ante,  $  10. 
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not  appear  ever  to  have  been  d^ided,  that  the  au- 
thority of  a  feme  covert  to  carry  on  trade,  as  a  feme 
sole,  arising  from  the  consent  or  agreement  of  her 
husband,  positively  entitles  her  to  engage  in  a  part- 
nership in  the  trade.  If,  indeed,  the  trade  cannot 
otherwise  be  carried  on,  either  necessarily,  or  con- 
veniently, or  beneficially,  his  consent  to  the  partner- 
ship might,  perhaps,  be  inferred.  But  the  consent 
of  the  husband,  that  his  wife  may  carry  on  trade  for 
her  sob  and  separate  use,  does  not  necessarily  import, 
that  she  may  involve  herself  in  the  complex  transac- 
tions, responsibilities,  and  duties  of  partnership.  In 
cases  where  the  law  treats  the  marriage  as  suspended, 
and  entitles  her  to  act  as  a  feme  sole,  (as  in  cases  of 
banishment,  abjuration,  or  transportation,)  there  may 
be  just  ground  to  presume,  that,  as  she  is  thereby  gene- 
rally restored  to  her  rights,  as  a  feme  sole,  she  may 
enter  into  a  partnership  in  trade.  But  the  question 
never  having  undergone  any  direct  adjudication,  must 
be  deemed  still  open  for  discussion  and  decision. 

^  13.  In  the  Roman  law  the  same  positive  union 
and  unity  of  rights  and  interests  between  husband 
and  wife  are  not  recognised,  which  exist  under  the 
common  law  ;^  for  in  the  Roman  law,  the  husband  and 
wife  constitute  separate  and  distinct  persons,  and  are 
separately  capable  of  contracting,  under  certain  limi- 
tations and  restrictions,  with  each  other,  as  well  as 
with  third  persons.^    Mr.  Justice  Blackstone  has  ex- 


1  1  Surge  on  Ck>l.  and  For.  Law,  Ft  1,  ch.  7,  $  1,  p.  263, 964 ;  Pothier, 
Paod.  Lib.  1,  tit  6,  n.  9,  n.  2L 

9  See  1  Domat,  B.  J,  tit  9,  §6,  art  1  to  7;  1  Black.  Comm.  444 ;  Ay- 
liffe'a  Pand.  B.  2,  tit  6,  p.  81,  82 ;  1  Bro. Cbr.  and  Adm.  Law,  82;  1  Burge 
on  Col.  &  For.  Law,  B.  1,  Pt  1,  ch.  7,  §  1,  p.  263, 269, 272, 273, 274. 
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pressed  the  same  doctrine  still  more  broadly,  and 
sajs ;  ^  In  the  civil  law  the  husband  and  wife  are  con- 
sidered as  two  distinct  persons,  and  may  have  sepa- 
rate estates,  contracts,  debts,  and  injuries."^  Hence, 
the  contracts  of  the  husband  did  not  bind  the  wife, 
unless  she  expressly  assented  thereto.  Frustra  dispu^ 
tas  (says  the  Code)  de  contractibusj  cum  mariio  iuo 
habtiisj  utrumque  jure  steterintj  an  minime ;  turn  tibi 
sufficiatj  si  propria  nomine  nullum  contractum  habuxsU^ 
quo  minus  pro  mariio  tuo  conveniri  possis.^ 

^  14..  In  the  UKxlem  foreign  law  the  same  princi- 
ple has  been  adopted  with  various  modifications, 
adapted  to  local  institutions,  usages,  and  policy. 
The  law  of  Scodand  most  nearly  approaches  the 
English  law.  Independendy  of  special  contract,  the 
husband  and  wife,  by  entering  into  marriage,  are 
joined  in  the  strictest  society  or  partnership,  which 
draws  after  it  a  communication  of  their  mutual  civil 
interests,  styled,  in  that  law,  the  communion  of  goods, 
and,  in  the  foreign  law  generally,  the  property  in  com- 
munis. During  the  marriage,  the  wife  is  placed 
under  the  direction  of  the  husband,  who  has,  jure 
maritij  the  sole  authority  of  administering  the  prop- 
erty in  communion ;  and  so  absolute  is  this  right, 
that  he  may  solely  dispose  of  the  property,  and  it  may 
be  attached  by  his  creditors.  In  consequence  of  this 
right  and  power,  the  husband  becomes  liable  also  to 
the  personal  debts  of  his  wife.^  The  vrife  does  not 
seem  entided  to  enter  into  any  contract  independent 


1  lBlaek.Coiiim.444 
s  Cod  lib.  4,  tit  12,  L  1. 

'  Enkine'f  Inst  B.  1,  tit  6,  $  12  to  18 ;  1  Bell,  Comm.  631  to  635,  5tb 
edit;  1  Baige  on  CoL  and  For. Law,  Pt  1,  oh.  7,  p.  423  to  p.  462^ 
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of  his  consent.  The  law  of  France  recognises  still 
more  extensively  the  distinct  characters  and  rights  of 
the  husband  and  wife.  The  husband  and  wife,  inde- 
pendendj  of  any  special  convention,  hold  their  prop- 
erty in  community,  and  the  husband  is  the  sole  ad- 
ministrator of  the  property  of  the  community.^  The 
wife  can  do  no  act  in  law  without  the  authority  of 
her  husband,  even  though  she  shall  be  a  public  trader, 
or  not  in  community,  or  separate  in  her  property.^ 
Hence,  she  is  incapable  of  contracting  without  his  au- 
thority and  consent.^  She  cannot  become  a  sole  trader 
without  his  consent.^  But  if  authorized  by  him  to 
act  as  a  sole  trader,  she  may  make  herself  liable  for 
all  the  concerns  of  her  mercantile  transactions ;  and 
in  that  case  she  also  renders  her  husband  liable,  if 
there  be  a  community  of  goods  between  them.*  It 
has  thence  been  supposed,  that  his  consent  and  au- 
thority may  extend  to  a  contract  of  partnership  by 
her  in  trade.®  The  law  of  Liouisiana  coincides  vnth 
that  of  France.''  The  law  of  Holland  and  of  Spain, 
and  probably  that  also  of  most  of  the  continental 
states  of  Europe,  contains  provisions,  in  many  respects 
amilar.® 


I  Code  Civil  of  France,  art  1400, 1421. 

S  Code  Civil  of  France,  art  215,  217 ;  Locr^,  Esprit  da  Code  de  Comm. 
art  4,  p.  27  to  30. 
s  Pothier,  Oblig.  n.  52. 

4  Loci^,  Esprit  du  Code  de  Comm.  tit  1,  art  4,  p.  26  to  29,96,37,38,  42. 

5  Code  of  Comm.  of  France,  art  4,  5 ;  Code  Civil  of  France,  art  220. 

6  Pothier,  De  Society,  n.  77. 

7  Code  of  Louisiana,  1825,  art  121  to  art  131. 

'    B  1  Surge  on  CoL  and  For.  Law,  Pt  1,  cb.  7,  §  2,  p.  276, 293  to  303; 
Id.  $  4,  p.  413, 418  to  423. 
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CHAPTER  III. 

PikRTNERSHIP    BETWEEN   THE   PARTIES COMMUNITY 

OF   INTERESTS. 

§  15.  In  the-  next  place,  every  partnership  pre- 
supposes, that  there  must  be  somethmg  brought  into 
the  common  stock  or  fund  by  each  party .^  But  it  is 
not  necessary,  that  each  should  contribute  or  contract 
to  contribute  money,  goods,  effects,  or  other  prop- 
erty, towards  the  common  stock;  for  one  may  con- 
tribute labor  or  skill,  and  another  may  contribute 
property,  and  another  may  contribute  money,  ac- 
cording as  they  shall  agree.^  And  for  this  there  is 
good  reason ;  and  it  is  well  put  in  the  Roman  law ; 
Plerumque  enim  tanta  est  industria  sociiy  ui  plus  socie^ 
tali  confercUj  quam  pecunia.  Item,  si  solus  naviget,  si 
sdus  peregrinetufj  pericula  subeat  solus.^  Sometimes 
it  happens,  that  each  partner  contributes  only  skill 
or  labor,  or  services  for  the  common  benefit ;  as,  for 
example,  housewrights,  or  shipbuilders,  or  riggers, 
who  are  partners ;  or  commission  merchants,  brokers, 
or  other  agents,  whose  partnership  only  extends  to 
the  profits  of  their  business,  and  who  have  no  capital 


1  3  Kent,  Comm.  Lect  43,  p.  24, 25,  4th  edit 

*  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  10,  2d  edit ;  Peacock  v.  Peacock, 
16  Yea.  49 ;  Reid  v,  Hollinshead,  4  Bam  &  Cresw.  878 ;  Meyer  v.  Sharpe, 
5  Taaiit  74;  Waugh  v.  Carver,  2  H.  Bl.  235,  246 ;  2  Bell,  Ck>mm.  B.  7, 
ch.  I,  p.  614,  5th  edit;  1  Stair,  Inst  B.  1,  tit  16,  §  2;  Domat,  B.  1,  tit  8, 
$  1,  art  7 ;  Dob  v.  Hakey,  16  John.  R.  34. 

3  Dig.  Lib.  17,  tit  2, 1.  29,  §  1^  Pothier,  Pand.  Lib.  17,  tit  2,  n.  3 ;  Inst 
Lib.3,tit26,$2;  1  Domat,  B.  1, tit  8,  §  l,art7. 
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Stock  embarked  in  the  enterprise.^  But  all  must 
contribute  something ;  and  thus  join  together  either 
money,  or  goods,  or  other  property,  or  labor,  or 
skill  ;^  or,  as  Pothier  expresses  it;  Best  de  P essence 
du  contrat  de  societey  que  chacune  des  parties  apporte 
<m  s^oblige  d^apporter  quelque  chose  a  la  socieie ;  ou 
Pargentj  ou  d^auires  effets,  ou  son  travailj  et  son  in- 
dustrie.^  The  Roman  law  {uronounces  the  same 
rule ;  Societatem^  uno  pecuniam  conferente,  alio  ope- 
ram  J  posse  contrahi^  magis  obiinuit.^  And,  indeed,  it 
may  be  said  to  be  universally  adopted  in  modem 
times,* 

^16.  In  the  next  place,  from  what  has  been  al* 
ready  said,®  it  is  apparent,  that  in  every  case  of  part- 
nership there  is  a  community  of  the  property  of  the 
partnership  between  the  parties,  as  soon  as  it  be- 
comes part  of  the  common  stock,  although  it  may 
before  that  time  have  exclusively  belonged  to  one  or 
more  of  themJ     in  this  case,  however,  it  is  to  be 


1  Ck>]lyer  on  Partn.  R  1,  ch.  1,  §  1,  p.  10, 11, 2d  edit ;  Cheap  v.  Cia- 
mond,  4  Bam.  &  Aid.  663 ;  Waugh  v.  Carver,  2  H.  Bl.  235. 

9  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  10, 11, 2d  edit ;  3  Kent,  Comm. 
Lect  43,  p.  24,  25, 4th  edit— In  Waugh  v.  Carver,  2  H.  Bl.  235, 246, 
Lord  Chief  Justice  Eyre  said ;  ^  A  case  may  be  stated,  in  which  it  is  the 
clear  sense  of  the  parties  to  the  contract,  that  they  shall  not  contribute ; 
that  A.  is  to  contribute  neither  labor  nor  money,  and  to  go  sUll  fkrther,  not 
to  receive  any  profits.  But  if  he  will  lend  his  name  as  a  partner,  he  be- 
comes as  to  all  the  rest  of  the  world  a  partner." 

3  Poth.  De  Society,  n.  8, 9, 10 ;  Pardee.  Droit,  Com.  Tom.  4,  art  963, 984. 

4  Cod.  Lib.  4,  tit  37, 1. 1 ;  Pothier,  Pand.  Lib.  17,  tit  2,  d.  2 ;  Inst  Lib. 
3,tit  26,§2;  Vinn.  ad.  Inst  Lib.  3,  tit  26,  $2,n.a 

s  See  2  Bell,  Comm.  B.  7,  p.  611,  5th  edit;  Pothier,  De  Society  n.  8, 
9,10;  Vinn. ad  Inst  Lib.  3,  tit  26,  Intr. p.  693;  DoDi.B.l,tit  8,  $  l,art7. 

0  Ante,  §  a 

7  3  Kent,  Comm. Lect  43, p.  24, 25, 26;  Pardessus,  Droit  Comm. Tom. 
4,  art  969  to  972. 
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understood,  that  we  are  speaking  of  a  partnership, 
designed  to  be  such  between  the  parties  themselves ; 
and  not  merely  of  a  partnership,  which  may  by  con- 
struction of  law  exist  as  to  third  persons,  although  not 
intended  between  the  parties,  of  which  more  will  pres- 
ently be  said.^  Partners,  therefore,  are  to  be  treated, 
in  a  qualified  sense,  as  joint  tenants  of  the  partnership 
property,  having  an  interest  therein  per  my  ei  per  ioutj 
(as  the  phrase  of  our  ancient  law  is,)  that  is,  having  an 
interest  therein  by  the  half  or  moiety,  and  by  all,  or 
more  accurately  speaking,  they,  each  of  them,  have  an 
interest  in,  and  the  entire  possession,  as  well  of  every 
parcel,  as  of  the  whole.^ 

§  17.  This  principle  is  equally  recognised  in  the 
foreign  law ;  and  indeed  seems  to  result  directly  from 
the  nature  of  the  contract  of  partnership,  which  sup- 
poses, that  the  property  brought  into  it  is  put  into 
community  by  the  joint  consent  of  the  parties.  Ac- 
cordingly Pothier  insists  upon  this  as  a  leading  dis- 
tinction. La  societe  est  le  contrat  par  lequel  devx  ou 
plusieurs  personnes  conviennent  de  mettre  quelque  chose 
en  commun;^  and  the  same  distinction  is  fiilly 
supported  by  other  jurists.^  Mr.  Bell  says,  that  the 
property  of  the  partnership  is  common,  and  held 
pro  indiviso  by  all  the  partners  as  a  stock  and  in 
trust.^     So  Vinnius  says ;  Ui  sit  societasj  necesse  aiiquid 


I  Waagh  o.  Cinrer,  S  H.  Bl.  235,  246;  Heskett  v.  Blanchard,  4  East, 
R.  144 ;  Cheap  v.  Cramond,  4  B.  &  Aid.  663 ;  Reid  v.  Hollinshead,  4 
Barn.  &  Creaw.  867. 

s  2  Bl.  Comro.  182. 

>  Pothier,  de  Society,  n.2;  Pothier,  Pand.  Lib.  17,  tit  2,  Introd.  to  n.  1. 

<  Duvergier,  Droit  Ci?.  Franc.  Tom.  5,  tit  9,  n.  33  to  n.  40 ;  Vinn.  ad. 
I»t  Lib.  3,  tit  26»  p.  693,  Introd. 

3  2Bell,Com.B.7,ch.l,p.612,613,5thed.;  Suir,  Inst  B.  1,  ch.  16,  §  1. 
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mutuo  confemi  et  communicari;  nisi  quid  utrinque 
commune  conferatur^  societas  non  inteUigitur.^  The 
Roman  law  adopted  the  same  principle.  In  societate 
omnium  bonorum  omnes  res,  quce  coiuntium  sunt,  con- 
tinuo  communicantur.^ 

^18.  In  the  next  place,  every  real  partnership,  so 
intended  between  the  parties  themselves,  imp(»ts,  ex 
vi  termini,  a  community  of  interest  in  the  profits  of 
the  business  of  the  partnership,  that  is  to  say,  a  joint 
and  mutual  interest  in  the  profits  thereof,  or  a  com- 
munion of  profit.  And  this  is  of  the  very  essence  of 
the  contract ;  for,  without  this  communion  of  profit,  a 
partnership  cannot,  in  the  contemplation  of  law,  ex- 
ist.^    And  so  Pothier  has  laid  down  the  doctrine. 


1  Vinn.  ad  Inat  B.3,tit  26,  Introd.  p.  693. 

8  Dig.  Lib.  17,  tit  3, 1. 1 ;  Id.  1. 3,  §  1 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n. 
13,14;  1  Domat,  B.  1,  tit  8,  §  1,  art  2. 

3  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  11,  2d  edit ;  Pardessus,  Droit 
Comm.  Tom.  4,  art  969 ;  Duverjgfier,  Droit  Civ.  Franc.  Tom.  5,  tit  9,  n. 
11 ;  3  Kent,  Comm.  Lect  43,  p.  24,  25, 4th  edit ;  Watson  on  Partn.  ch. 
1,  p.  33  to  35;  Id.  p.  56,  57, 2d  edit ;  Felichy  v.  Hamilton,  1  Wash.  Cir. 
R.*491 ;  Gow  on  Partn.  ch.  4,  p.  153, 154,  3d  edit  — Mr.  Collyer  express- 
es the  doctrine  in  the  following  terms.  *^To  constitute  a  partnership  be- 
tween the  partners  themselves,  there  most  be  a  communion  of  profit  be- 
tween them.  A  communion  of  profit  implies  a  communion  of  loss ;  foe 
every  man,  who  has  a  share  in  the  profits  of  a  trade,  ought  also  to  bear  his 
share  of  the  loss."  Again ;  <<  By  a  communion  of  profit  is  intended  a  joint 
and  mutual  interest  in  profit"  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  II,  2d 
edit  By  joint  interest,  as  he  afterwards  explains,  he  means  a  joint  inter- 
est in  the  profits  arising  firom  the  sale  of  the  goods ;  and  by  mutual  inter- 
est, that  each  party  has  a  specific  interest  in  the  profits,  a$  a  principal 
trader.  Id.  p.  11, 17.  Mr.  Collyer  afterwards  states  a  curious  case  from 
Select  Cases  in  Chancery  (p.  9),  where  work  was  jointly  undertaken  by 
two  persons,  and  they  were  to  divide  the  money  therefor;  and  they  were 
held  not  to  be  partners.  His  language  is ;  *^  Again  upon  principles  simi- 
lar to  those  of  the  foregoing  cases,  if  two  persons  jointly  agree  to  do  a 
particular  piece  of  work,  but  the  money  received  for  such  work  is  not  to 
be  employed  on  their  joint  account,  the  persons  so  contracting  are  not 
partners.    Thus,  in  the  case  of  Finckle  «.  Stacey,  (SeL  Ca.  Ch.  9),  joint 
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//  est  de  Pessence  de  ce  contrat,  que  le  societe  soit 
contradee  pour  Vinteret  commun  des  parties.^  If  the 
cwtract  be  for  the  sole  and  exdusive  benefit  of  one 
party,  it  is  not  properly  a  case  of  partnership,  but  must 
fall  under  some  other  denomination,  such  as  a  man- 
date.^ Hence,  if  in  a  pretended  contract  of  partner- 
ship, it  should  be  agreed,  that  one  of  the  parties 
should  take  all  the  profit,  without  the  others  having 
any  sbsie  thereof,  it  would  be  a  mere  nullity,  and 
constitute  no  partnership.^    The  Roman  jurists  brand- 


aiticles  were  entered  into  by  the  plaintiff  and  defendant  for  doing  a  par- 
ticular piece  of  work  for  the  Duke  of  Marlborough,  on  account  of  which 
wevenl  auros  of  money  had  been  jointly  received  by  them,  and  immedi- 
•tely  divided  between  them.  There  being  a  sum  demanded  by  them  in 
urear,  which  the  Duke  refused  to  pay,  as  being  unreasonable,  Stacey  ap- 
plied to  Finckle  to  join  him  in  a  suit  to  recover  what  was  in  arrear ;  which 
he  refused  to  de,  declaring,  that  he  had  several  advantageous  works  under 
the  Doke,  which  he  should  lose  should  he  join  in  a  suit ;  on  which  Stacey 
api^ed,  and  got  his  own  half  of  the  sum,  which  was  due  to  the  two.  A 
biU  was  then  brought  for  a  moiety  of  the  money  so  received ;  and  it  was 
insisted  it  should  be  considered  as  a  partnership  in  trade,  and  this  money 
as  so  much  received  on  the  joint  account  But  the  Court  were  of  opinion 
it  was  not  to  be  considered  as  a  partnership,  but  only  an  agreement  to  do 
a  particular  act;  between  which  there  is  great  difference ;  and  that  it  is 
so  is  plain ;  for  the  money,  which  they  had  received,  they  immediately  di- 
vided, and  did  not  Uty  autima  eomnwn  acctmnt.  The  bill  was  dismissed 
with  oostB.  Upon  this  case,  however,  it  is  to  be  observed,  that  if  no  ap- 
pUcatioo  had  been  made  to  the  plaintiff  to  sue  the  Duke,  a  bill  for  an  ac- 
count, supposing  an  account  necessary,  would  clearly  have  been  sustaina- 
ble against  the  defendant  on  other  grounds,  than  those  of  partnership. 
Here,  however,  the  plaintiff,  for  his  own  private  ends,  had  absolutely  re- 
fused to  join  in  suing  for  the  money ;  and  the  Court  observed :  '  It  is 
pret^  extraordinary,  that  he  should  come  here  to  have  the  benefit  of  an- 
other's act,  in  which  he  refused  to  join ;  which  refusal  was  with  a  corrupt 
view  for  his  own  advantage,  and  not  on  a  common  account,  the  money  doe 
on  which  he  would  rather  sacrifice  than  forego  his  own  particular  advan- 
tage. And  here  is  no  insolvency  in  the  Duke ;  if  there  had  been,  perhaps 
it  would  have  deserved  consideration.'  " 

1  Pothier,  De  Society,  n.  12. 

9  Pothier,  De  Society,  n.  12;  Waugh  v.  Carver,  2 H.  Bl.  235, 246. 

)  Pothier,  De  Soeieife,  n..l2;  3  Kent,  Comro.  Lect  43,  p.  29, 30, 4th 
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ed  such  a  contract  with  the  odious  epithet  of  Societas 
Leonina^  in  allusion  to  the  fable  of  the  Lion,  who, 
having  entered  into  a  partnership  with  the  other  wild 
beasts  for  hunting,  appropriated  the  whole  prey  to 
himself.^  And  the  Roman  law  declared ;  Sodetatem 
talem  coin  non  posse,  ut  alter  lucrum  tarUum,  alter 
damnum  sentiret ;  et  hanc  Sodetatem  Leoninam  solitum 
appellare.  Et  nos  consentimus  talem  sodetatem  nullam 
esse,  ut  alter  lucrum  sentiret,  alter  vero  nullum  lucrum, 
sed  damnum  sentiret ;  Iniquissimum  enim  genus  Sodeta- 
tis  est,  ex  qua  quis  damnum,  non  enim  lucrum,  spectet.^ 
The  modern  Code  of  France  has  expressly  promul- 
gated the  same  doctrine.  It  declares,  that  the  con- 
tract, which  shall  give  to  one  of  the  partners  the  en- 
tirety of  the  profits,  is  null.'  Nay,  it  has  gone  further, 
and  added,  that  it  is  the  same  of  a  stipulation,  which 
shall  free  from  all  contribution  to  losses  the  moneys  or 
effects  brought  into  the  partnership  fund  by  one  or  more 
partners.^ 

^  19.  So  strong  and  inflexible  is  this  rule,  that  it  is 
often  laid  down  in  elementary  works,  as  well  as  in 
the  common  law  authorities,  that  to  constitute  a  part- 
nership there  must  be  a  communion  of  profits  and 
losses  between  the  partners.^     And  this  in  a  qualified 

edit ;  Dig.  Lib.  17,  tit  2, 1. 90 ;  Pothier,  Pand.  Lab.  17,  tit  2,  n.  3 ;  Vinn. 
ad  Inst  Lib.  S,  Ut  26,  Introd.  p.  G93 ;  Jestons  v.  Brooke,  Cowp.  R.  793. 
In  many  cases  of  this  sort  the  contract  would  be  treated  as  a  mere  cover 
for  usury.    Ibid. ;  Pothier,  De  Societe,  n.  22. 

1  Pothier,  Do  Societe,  n.  12;  3  Kent,  Comro«  Lect  43,  p.  29, 30. 

9  Dig.  Lib.  17,  tit  2, 1.  29,  §  2;  Poth.  Pand,  Lib.  17,  tit  2,  n.  3 ;  Poth^ 
De  Societe,  n.  19;  Domat,B.  1,  tit  8, §  1,  art. 6  to  art  10 ;  Id.  §  2,  art.  12. 

3  Code  Civil  of  France,  art  1855. 

4  Code  Civil  of  France,  art  1855. 

5  See  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  11 ;  Gow  on  Parto.  ch.  1,  p. 
1, 3d  edit;  3  Kent,  Comm.  Lect  34,  p.  23, 24;  Mont  on  Parto.  B.  1,  Ft 
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sense  is  perfectly  true,  when  it  is  understood  with  the 
proper  limitations  belonging  to  the  statement.  The 
doctrine  will  be  found  in  the  Roman  law.  Societas  cum 
contrahiiur,  tarn  lucri  quam  damni  communio  iniiur.^ 
Sicuti  lucrum  iia  damnum  quoque  commune  esse  oporteU^ 
Modem  foreign  jurists  often  use  expressions  to  the 
same  efiect.^  The  Roman  law  carried  this  equitaUe 
presumption  still  farther,  and  declared,  that  if  the 
partners  expressly  mentioned  their  shares  in  one  re- 
spect only,  either  solely  as  to  the  profit,  or  solely  as 
to  the  loss,  their  shares  of  that,  which  was  omitted, 
should  be  regulated  by  what  was  expressed.  Jllud 
expediium  est,  si  in  und  causd  parsfuerit  expressa^jgduti 
in  solo  lucro,  vel  in  solo  damno,  in  alierd  verqfiMssajin 
eo  quoque,  quod  praetermissum  est,  eandent  partem  ser- 
vari.*  But  all  this  language  is  to  be  interpreted  in  a 
limited  and  qualified  sense;  and  so  understood,  it 
admits  of  no  real  dispute. 

^  20.  In  the  first  place,  every  partnership  imports, 
in  the  absence  of  all  contrary  stipulations,  that  the 
profit  and  loss  are  to  be  borne  by  all  the  partners. 


1,  p.  2 ;  Grace  v.  Smith,  2  W.  Bl.  998 ;  Watoon  on  Partn.  cL  1,  p.  1 ;  Id. 
p.  5G,  2d  edit ;  Ersk.  Inst  B.  3,  tit  3,  §  18 ;  1  Domat,  B.  1,  tit  8,  §  1,  art 
1;  Pothier,  De  Societc,  n.  19,  20 ;  1  Stair,  Inst  B.  1,  tit  16,  §  3;  Coopc 
r.  Ejre,  1  H.  Bl.  R.37 ;  Bond  v.  Pittard,  3  Meos.  &.  Wels.  357,  360;  Par- 
deasus,  Droit  Com.  Tom.  4,  n.  996;  Duvergier,  Droit  Civ.  Franc.  Tom.  5, 
n.  17 ;  Ex  parte  Langdale,  18  Ves.  300 ;  Green  r.  Beesley,  2  Bing.  N.  Cas. 
1 12 ;  Dry  r.  Boswell,  1  Campb.  R.  330 ;  Hoare  v.  Dawe»,  Doug.  R.  371. 

1  Dig.  Lib.  17,  tit  2, 1.  67;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  38 ;  1  Do- 
mat, B.  1,  tit  8,  §1,  art  L 

9  Dig.  Lib.  17,  tit  2, 1.  52,  §  4 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  39 ;  1 
Domat,  B.  1,  tit  8,  §  1,  art  1. 

3  Duvergier,  Droit  Civ.  Franc.  Tom.  5,  tit  9,  n.  13 ton.  18 ;  Pardessus, 

Droit  Comm.  Tom.  4,  art  996. 

4  Inst  Lib.  3,  tit  26,  §  3 ;  Vinn.  ad  Inst  Lib,  3,  tit  2,  §  3 ;  Domat,  B. 
1,  tit  8,  §  1,  ait.  5. 

Partn.  3 
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according  to  their  respective  proportions  thereof.' 
And  the  question  was  much  discussed  in  the  Roman 
law,  whether  a  stipulation,  that  one  partner  only 
should  bear  all  the  losses,  and  both  should  share  the 
profits,  was  valid  or  not.  It  was  finally  settled,  ac- 
cording to  the  opinion  of  Servius  Sulpitius,  that  it 
was  valid,  and  that  one  partner  might,  by  agreement, 
be  entitled  to  share  in  the  profits,  and  not  be  account- 
aWe  for  any  part  of  the  loss.^  But  then  every  such 
stipulation  was  understood  to  be  with  this  reserve, 
that  the  losses  were  first  to  be  deducted  from  the 
profits ;  and  that  if  profits  accrued  from  one  species 
of  things,  and  losses  fi-om  another,  what  remained 
only  after  the  losses  were  deducted  was  to  be  deemed 
profits.^  So  that,  in  fact,  each  partner  in  this  way, 
who  shared  a  part  of  the  profits,  shared,  by  deduc- 
tion from  the  gross  profits,  his  proportion  of  the 
losses  also,  as  far  as  there  were  any  profits.  Ita  coiri 
societatem  posse^  (says  the  Digest,)  ui  nullius  partem 
damni  alter  serUiat^  lucrum  vero  commune  sity  Cassius 
putat.  Quod  ita  demum  valebit^  (ut  et  Sabinus  scribit^) 
si  tanti  sit  opera^  quanti  damnum  est.^  And  again ; 
Mucius  scribitj  non  posse  societatem  coiriy  ut  aliam 
damni,  aliam  lucri  partem  socius  ferat.  Servius  in 
notatis  Mucii  ait,  nee  posse  societatem  ita  contrahi ; 
neque  enim  lucrum  intelligitur,  nisi  omni  damno  deduc- 
to ;  neque  damnum  nisi  omni  lucro  deducto.     Sed  po- 


1  Watson  on  Partn.  ch.  1,  p.  59,  60,  2d  edit ;  Colly er  on  Partn.  B.  1,  ch. 
I,  §2,  p.  105, 10(5,  2d  edit. ;  Voet,  ad  Pand.  Lib.  17,  tit  2,  n.  8,  Tom.  1,  p. 
751 ;  Domat,  B.  1,  tit  8,  §  1,  art  7,  8. 

9  Inst  Lib.  3,  tit  26,  §  2;  Watson  on  Partn.  ch.  1,  p.  56,  57,  2d  edit; 
Domat,  B.  1,  tit  8,  §  1,  art.  6,  7,  8,  9. 

3  Domat,  B.  1,  tit  8,  §  1,  art.  7, 8. 

4  Dig.  Lib.  17,  tit  2, 1.  29,  §  1 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  3. 
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test  coiri  societas  ita,  ut  ejus  lucri^  quod  reliquum  in 
societate  siij  omni  damno  deducto,  pars  aliaferaiur ;  ei 
ejm  damni,  quod  similiter  relinqucUur^  pars  alia  capia- 
iur.^  The  Institutes  express  the  same  doctrine  still 
more  succinctly ;  Et  adeo,  contra  Quintii  Muiii  senten- 
tiam  obtinuit,  ui  illud  quoque  constiterit^  posse  convenirCj 
ut  quia  lucri  partemfercUj  de  damno  non  teneatur.  Quod 
tamen  ita  intelligi  oportet^  ut  si  in  alid  re  lucrum^  in 
olid  damnum  illatum  sit,  compensatione  factd  solum 
quod  superest,  intelligaiur  lucro  esseJ^ 

^  21.  It  is  in  this  sense,  that  the  proposition  has 
been  generally  understood  by  jurists  in  modem  times, 
and  adopted  into  the  common  law ;  that  each  part- 
ner must  at  all  events  share  in  the  losses,  so  far,  at 
least,  as  they  constitute  a  charge  upon,  and  diminu- 
tion or  deduction  from  the  profits ;  and  in  this  sense 
it  is  regularly  true.' 
'    ^  22.  Pothier  states  this  doctrine  with  uncommon 

oUainMoo  and  accuracy.  After  remarking,  that,  con- 
sistently with  equity,  it  may  be  agreed  between  the 
partners,  that  one  should  bear  a  less  proportion,  or 
even  no  part  of  the  loss  of  the  partnership,  he  adds, 
that  this  is  not  to  be  understood  in  the  sense,  that 
one  partner  is  to  have  a  share  of  the  profit  of  each 
particular  transaction,  which  shall  be  advantageous 
to  the  partnership,  without  contributing  any  thing  to 
the   losses,  which   the   partnership  may  sustain   from 


i  Dig.  Lib.  17,  tit  2, 1. 30 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  3 ;  Pothier, 
De  Societe,  n.  21 ;  Domat,  B.  1,  tit  8,  §  1,  art  7,  8,9. 

9  Inst  Lib.  3,  tit  26,  §  2. 

3  Colljer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  11, 2d  edit;  Pothier, De  Societe, 
n.  13, 19,  21 ;  Duvergier,  Droit  Civ.  Franc.  Tom.  5,  n.  13  to  n.  16;  Id.  n. 
220, 221,  222 ;  Bond  v.  Pittard,  3  Mees.  &  Wels.  359,  3G0 ;  Vinn.  ad  Inst 
Lib.  3,  tit  26,  §  2 ;  Pardessui,  Droit,  Comm.  Tom.  4,  n.  996  to  n.  999 ;  1 
8tair,lnftB.l,tit  16,§a 
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Other  transactions,  which  shall  be  unprofitable  to  it ; 
for  that  would  manifestly  be  unjust.  But  it  is  to  be 
understood  in  this  sense,  that,  after  the  dissolution  of 
the  partnership,  an  account  is  to  be  taken  of  all  the 
profits  of  the  partnership,  and  a  like  account  of  all  the 
losses  on  all  the  business  undertaken  by  the  partner- 
ship ;  and  if  the  totality  of  the  profits  exceeds  the 
totality  of  the  losses,  the  partner  shall  take  his  share  of 
the  excess.  And  if,  on  the  contrary,  the  totality  of  the 
losses  exceeds  that  of  the  profits,  the  partner  shall 
have  neither  profit  nor  loss.^  And  this  is  in  accord- 
ance with  the  Roman  law ;  Neque  enim  lucrum  inieU 
ligitufj  nisi  omni  damno  deducto ;  neque  damnum^  nisi 
amni  lucro  deducto.^ 

^  23.  Hence  it  may  be  laid  down,  as  a  general  rule  of 
the  common  law,  that,  in  order  to  constitute  a  partner- 
ship, it  is  not  essential,  that  the  partners  should  equally 
share  the  profits  and  losses.  It  is  sufficient,  if  they 
are  to  share  in  the  profits  of  the  business,  ctftur  a  de- 
duction of  the  losses ;  or,  in  other  words,  that  they 
should  share  in  the  nett  profits  according  to  their 
respective  proportions.  It  is,  therefore,  competent 
for  the  partners  by  their  stipulations  to  agree,  that 
the  profits  shall  be  divided,  and  if  there  be  no  profits, 
but  a  loss,  that  the  loss  shall  be  borne  by  one  or 
more  of  the  partners  exclusively,  and  that  the  others 
shall,  inter  sese^  be  exempted  therefrom.^  So,  the 
proportion,  in   which  they  are  to  share  the   profits,  or 


1  Pothier,  Do  Society,  n.  21.  See  Duvergier,  Droit  Civ.  Franc.  Tom. 
5,  n.  13  to  Id. 

a  Dig.  Lib.  17,  tit.  2, 1. 30 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  3. 

*  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  11,  2d  edit ;  Gow  on  Partn.  ch. 
1,  pi  9, 3d  edit  1837 ;  Bond  v.  Pittard,  3  Mees.  &  Wels.  357,  359 ;  Gil- 
pin V,  Enderby,  5  Barn.  &  Aid.  954. 
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losses,  may  be  varied  at  their  pleasure,  whether  they 
contributed  equally  to  the  common  stock,  or  not ;  and 
the  same  rule  is  applicable  to  the  proportions,  in 
which  they  are  to  bear  the  losses.^  Thus,  they  may 
agree,  that  one  or  more  partners  shall  take  a  greater 
proportion  of  the  profits  than  the  others,  and  shall,  if 
there  be  no  profits,  share  a  less  proportion  of  the 
losses,  or  even  be  wholly  exempted  therefrom.^  The 
reason  of  all  this  is,  that  the  inequality  of  skill,  of 
labor,  or  of  experience,  which  the  different  partners 
may  bring  into  the  particular  business,  may  not  only 
justify,  but  positively  require  this  inequality  of  com- 
pensation, and  of  exemption  firom  loss,  as  a  matter  of 
justice  and  equity  between  the  parties.  And  the  law 
has,  therefore,  wisely  not  prohibited  it ;  but  has  left 
it  to  the  parties  to  exercise  their  own  discretion  in 
these  matters,  taking  care,  that  no  fraud,  imposition, 
or  undue  advantage  is  taken  of  the  other  side«^  In 
feet,  (as  has  been  well  observed  by  a  learned  ^Titer,) 
by  the  common  law,  the  various  stipulations  and 
provisions  relating  to  the  commencement  of  the  part- 
nership, the  manner,  in  which  the  business  is  to  be 
conducted,  the  space  of  time,  for  which  the  partner- 
ship is  to  endure,  the  capital,  which  each  is  to  bring 
into  the  trade,  the  proportion,  in  which  the  profits  and 
losses  are  to  be  divided,  the  time  and  manner  agreed 


^  Watson  on  Partn.  ch.  I,  p.  56,  57, 2d  edit 

>  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  II,  2d  edit ;  Gow  on  Partn.  ch. 
1,  p.  9,  3d  edit  1837 ;  Gilpin  v.  Enderhy,  5  Bam.  &  Aid.  954,  964 ;  Bond 
V.  Pittard,  3  Mees.  &  Wels.  357, 360 ;  Watson  on  Partn.  ch.  1,  p.  56,  57, 
*2d  edit ;  Fereday  v.  Hordern,  Jacob,  R.  144. 

3  See  Pothier,  De  Societe,  n.  18,  19.  See  also  Duvergier,  Droit  Civ. 
Franc.  Tom.  5,  n.  13  to  n.  18 ;  Pardessus,  Droit  Comm.  Toin.  n.  997 ;  Van 
Leeuwen's  Conun.  B.  4,  ch.  23,  §  10. 

3* 
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upon  for  settling  die  accounts,  the  powers  and  duties  of 
the  partners,  in  regard  to  conducting  the  business,  and 
entering  into  engagements,  which  may  affect  the  part- 
nership, the  mode,  in  which  the  partnership  may  be 
dissdved,  together  with  the  various  covenants  adapted 
to  the  circumstances  of  each  particular  case,  are  purely 
and  entirely  the  subject  of  personal  and  private  agree- 
ment and  arrangement;  and  in  whatever  way  they 
may  ultimately  be  settled,  they  cannot  be  impeached, 
unless  they  interfere  vnth,  or  contravene  some  rule  or 
principle  of  law»* 

^  24.  In  the  absence,  however,  of  all  precise  stipu- 
lations between  the  partners,  as  to  their  respective 
shares  in  the  profits  and  losses,  and  in  the  absence  of 
all  other  controlling  evidence  and  circumstances,  the 
jide  of  the  common  law  is,  that  they  are  to  share  equal- 
ly of  both ;  for  in  such  a  case  equality  would  seem  to 
be  equity.^  And  the  circumstance,  that  each  partner 
has  brought  an  unequal  amount  of  capital  into  the 
common  stock,  or  that  one  or  more  has  brought  in 
the  whole  capital,  and  the  others  have  only  brought  in- 
dustry, skill,  and  experience,  would  not  seem  to  fiur- 
nish  any  substantial  or  decisive  ground  of  difference, 
as  to  the  distribution.  On  the  contrary,  the  very 
silence  of  the  partners,  as  to*  any  particular  stipula- 
tion, might  seem  fairly  to  import,  either,  that  there 
was  not,  all  things  considered,  any  real  inequality  in 
the   benefits  to  the   partnership  in  the  case,  or,  that 


1  Gow  on  Partn.  ch.  1,  p.  9, 3d  edit  1837 . 

«  Watson  on  Partn.  ch.  1,  p.  59,  60, 2d  edit ;  Collyer  on  Partn.  B.  1,  ch. 
1,  §  a,  p.  105, 106,  2d  edit ;   3  Kent,  Comm.  Lcct  43,  p.  28,  4th  edit ; 
Gould  V.  Gould,  6  Wend.  R.  263.     But  see  Thompson  v.  Williamson,  7 
Bligh,  R.  432 ;  S.  C.  5  Wilson  &  Shaw,  16 ;  2  Moreau  &  Carl.  Partidaa 
Pt  5, 13,4,  p.  766, 767. 
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the  matter  was  waived  upon  grounds  of  good  will,  or 
affection,  or  liberality,  or  expediency.^  It  is  true, 
that  it  has  sometimes  been  asserted,  that  in  cases  of 
this  sort,  there  is  lio  natural  presumption,  that  the 
partners  are  to  share  equally  ;  and  that  it  is  a  matter 
of  fact  to  be  settled  by  a  jury,  or  by  a  Court,  ac- 
cording to  all  the  circumstances,  what  would  be  a 
reasonable  apportionment.  Thus,  it  was  held  by 
Lord  EUenborough,  that  if  a  father  and  son  should  be 
partners,  no  presumption  would  arise,  that  they  were 
to  share  in  moieties  in  the  absence  of  all  positive 
stipulations ;  but,  that  the  shares  were  to  be  ascertained 
by  a  jury,  if  the  case  were  at  law.^  But  this  doctrine 
was  afterwards  positively  disapproved,  of  by  Lord 
Eldon,  who  held,  that  even  in  the  case  of  a  father 
and  son,  who  are  partners,  if  no  distinct  shares  are 
ascertained  by  force  of  any  ^press  contract,  they 
must  of  necessity  be  equal  partners,  and  are  entided 
to  moieties.^      However ;  it  miyst  be  still  deemed  an 


1  CoUyer  on  Partn,  B.  9»  elk  1,  §  2,  p.  105  to  p.  107,  2d  edit. ;  3  Kent 
Comm.  Lect  43,  p.  28,  4th  %dit: ;  Watson  on  Partn.  ch.  1,  p.  56  to  p.  GO, 
'M  edit ;  Gould  v  Gould,  6  W^nd.  R.  263.  See  Van  Leeuwen*a  Comm. 
B.  4,  ch.  23,  §  10. 

3  Peacock  v.  Peacock,  2  Camp.  R.  45. 
'  3  Peacock  v.  Peacock,  16  Ves.  49,  56 ;  Farrar  v.  Bcswick,  1  Mood.  & 
Rob.  527 ;  CoUyer  on  Partn.  B.  1,  ch.  1,  §  2,  p.  105, 106, 2d  edit. ;  Gow  on 
Partn.  ch.  1,  p.  8,  9,  3d  edit.  1837 ;  2  Bell,  Comm.  B.  7.  ch.  1,  p.  614,  615, 
5di  edit  —  In  Farrar  v.  Beswick,  1  Mood  &  Rob.  527,  Mr.  Justice  Parke 
held  the  same  doctrine  as  Lord  Eldon,  and  said ;  '*  Where  a  partnership 
ii  found  to  exist  between  persons,  but  no  evidence  is  given  to  show  in 
what  proportions  the  parties  are  interested,  it  is  to  be  presumed,  that 
tbey  are  interested  in  equal  moieties.*^  It  is  true,  that  in  the  case  of 
Thompson  r.  Williamson,  7  Bligh,  R.  432 ;  S.  C.  5  Wils.  &  Shaw,  16, 
t  doubt  was  thrown  upon  this  doctrine,  as  a  doctrine  of  the  common  law, 
by  Lord  Wynford  and  Lord  Brougham ;  but  I  cannot  think,  that  it  is 
saccessfully  maintained  by  the  reasoning  contained  in  their  opinions. 
Etch  of  thete  Jeamed  Judges  admitted  on  that  occasion,  that  if  there  is 
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open  question  in  England,  since  a  recent  decision 
in  the  House  of  Lords  has  questioned,  if  it  has  not 

Bothing  to  guide  the  judgment  of  tho  Court  to  give  unequal  shares,  there 
is  no  rule  for  them  to  go  hy,  but  to  give  in  equal  shares.  What  is  this 
but  affirming,  that  in  the  absence  of  all  controlling  circumstances,  lead- 
ing to  a  different  conclusion,  the  presumption  of  law  is,  that  the  partners 
are  to  take  in  equal  shares.  But  it  is  not  an  irresi^ble  presumption  ;  for 
where  there  are  circumstances,  which  demonstrate,  that  the  partners  in 
the  particular  case  did  in  fact  intend,  or  from  the  general  habit  and 
custom  of  their  trade  and  business,  under  the  like  circumstances,  must 
be  fairly  presumed  to  have  intended  to  share  in  a  different  proportion, 
there  is  not  the  slightest  difficulty  in  admitting,  that  the  presumption 
of  law  ought  to  yield  to  the  presumption  of  fact,  as  legally  presump- 
tions ordinarily  do  in  other  cases.  And  tliis  is  what  seems  to  have  been 
intended  by  Lord  Eldon,  in  his  opinion  in  Peacock  v.  Peacock,  16  Yes. 
49,  56;  and  was  explicitly  avowed  by  Mr.  Baron  Parke,  in  Farrar  v.  Bes- 
wick,  (1  Mood  &  Rob.  527.)  The  real  difficulty  lies  in  holding,  that, 
where  there  is  an  inequality  in  tlie  stock,  or  skill,  or  services,  or  expe- 
rience of  the  different  partners,  any  one  or  more  of  tliosc  circumstances 
alone,  or  in  conjunction  with  other  circumstances,  equally  indeterminate 
and  unequivocal,  should  overcome  the  ordinary  presumption  of  law  of 
equality  of  shares  between  the  partners.  Now,  Lord  Ellenborough,  in 
Peacock  v.  Peacock,  2  Camp.  R.  45,  seems  to  have  acted  upon  the 
ground,  that,  in  every  such  case  of  inequality,  there  was  no  such  pre- 
sumption of  law  whatever  to  govern  it ;  but  tiiat  it  was  open  for  the 
jury  to  take  inter  consideration^K(^  ihe  circumstances,  if  the  suit  were  at 
law,  or  for  tlie  Court,  if  the  suit  were  in  Equity,  and  to  adjudge  the  pro- 
portions, not  upon  any  supposed  contract  between  parties  actually  estab- 
lished, but  as  it  were  ex  fequo  et  bono,  as  upon  a  quantum  meruit  It 
was  in  this  view,  that  Lord  Eldon  seems  to  have  ^pressed  his  disappro- 
bation of  the  doctrine ;  because  it  assumed  to  overthrow  a  presumption  of 
law,  (and  it  would  not  have  been  materially  different,  ifit  were  a  presump- 
tion of  fact,)  upon  indeterminate  circumstances,  which  might  be  urged 
with  more  or  less  effect  to  a  jury,  but  which  carried  no  certainty,  as  to 
the  positive  intent  or  contract  of  tho  parties.  His  Lordship  on  that  oc- 
casion said  ;  *'  The  father  employed  his  son  in  his  business ;  and,  as  is 
frequently  done  by  a  father,  meaning  to  introduce  his  son,  the  business 
was  earned  on  in  the  name  of  "  Peacock  and  Co."  It  appeared  to  me, 
that  the  son,  insisting,  that  he  had  a  beneficial  interest,  must  bo  entitled, 
to  an  equal  moiety,  or  to  nothing;  that,  as  no  distinct  share  was  ascer- 
tained by  force  of  any  express  contract  between  them,  they  must  of 
necessity  be  equal  partners,  if  partners  in  any  thing.  In  that  view  the 
result  of  the  issue,  that  was  directed,  appears  to  be  extraordinary.  The 
proposition  being,4hat  the  son  was  interested  in  some  share,  not  exceed- 
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shaken   the    doctrine  of   Lord  Eldon,   and    affirmed 
that  of  Lord   Ellenborough.^      In   America  the   au- 


ing  a  moiety,  the  jnrf  in  some  way,  upon  the  footing  of  quantum  meruit, 
held  him  entitled  to  a  quarter.  I  have  no  conception,  how  that  principle 
can  be  applied  to  a  partnerehip..  The  parties,  however,  consider  them- 
selves bound  by  that  verdict"  If,  by  the  custom  of  any  particular  trade 
or  business  under  the  like  circumstances,  the  rule  was  general  to  give 
1  fixed  proportion,  as,  for  example,  a  fourth  to  one  partner,  and  three 
fourths  to  another,  on  account  of  the  inequality  of  capital,  or  skill,  or 
experience,  or  age,  or  the  relation  of  parent  and  child,  that  might  prop- 
erly control  the  presumption  of  law ;  for  it  would  amount  to  strong  pre- 
sumptive evidence,  that  the  partners  intended  to  contract  upon  the  usual 
terms.  But  where  there  are  no  such  circumstances,  and  nothing  deter- 
minate in  the  evidence,  but  all  rests  upon  conjecture,  at  best  admitting 
of  various  fiMtre  and  application,  what  ground  is  there  to  presume  a  con- 
tract for  a  quantum  meruit  ?  The  more  reasonable  ground  would  seem 
to  be,  that  the  parties  meant  to  treat  with  each  other  upon  a  footing 
of  equality,  or  to  waive  the  inequality,  as  a  matter  of  liberality,  or  boun- 
ty, or  parental  or  filial  affection,  or  proximity  of  blood  or  personal  friend* 
diip.  There  seems  also  to  be  very  great  uncertainty  in  the  application 
6f  the  doctrine;  for  &om  such  indeterminate  and  vague  circumstances 

Tery  different  conclusions  might  be  drawn  by  different  juries  and  differ- 
succouits;  and  it  seems  far  more  convenient  to  adopt  a  general  rule 

of  interpretation  of  the  intention  of  the  parties,  in  the  absence  of  any 
express  or  implied  agreement  or  usagj^  jsb  to  the  appgrtionmcnt  of  the 
profits.  Cases  may  indeed  arise,  where  the  presumption  fairly  would  be, 
that  the  parties  were  to  share  the  profits  only  in  moieties,  and  not  the  cap- 
ital;  as,  for  example,  W  the  case  of  a  partnership  between  a  father  and 
t  son,  where  the  fatii^|upplied  the  whole  capital.  However  this  may 
be,  the  Judges  of  the  Scottish  Court  of  Session  adopted  the  doctrine 
of  Lord  Eldon,  in  the  case  of  Thompson  v.  Williamson,  (7  Bligh,  432 ; 
a  C.  5  Wilson  &  Shaw,  IG ;  7  Shaw  &  Dunton,  No.  338 ; )  but  it  was 
overturned  in  the  House  of  Lords  by  the  decision  of  Lords  Wynford  and 
Brougham.  Mr.  Bell  and  Mr.  Erskine  maintain  the  same  doctrine  as 
the  Court  of  Session,  (2  Bell,  Comm.  B.  7,  ch  1,  p.  614,  615,  5th  edit ; 
Ersk.  Inst  B.  3,  tit  3,  §  19.)  Nor  does  it  appear  to  me  that  the  doctrine 
of  Lord  Stair,  (I  Stair,  Inst  B.  1,  tit  16,  §  3,)  is  intended  to  be  different, 
Botwithstanding  the  suggestion  of  Lord  Wynford.  In  Gould  r.  Gould, 
(6  Wend.  R.  263,)  the  Court  of  Errors  of  New  York  held,  that,  in  the  ab- 
lence  of  all  proof  to  the  contrary,  partners  will  be  presumed  to  be 
equally  interested  in  the  partnership  funds.  See  Harrison  v,  Sterry,  5 
Cranch  289. 
1  Thompson  v.  Williamson,  7  Bligh,  R.  432;  S.  C.  5  Wils.  &  Shaw,  16. 
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thorities,  as  far  as  they  go,  seem  decidedly  to  favor  the 
doctriue  of  Lord  Eldon.^ 

§  25.  The  Roman  Law  promulgates  the  like 
doctrine.  If  no  express  agreement  were  made  by 
the  partners  concerning  their  shares  of  the  profit 
and  loss,  the  profit  and  loss  were  shared  equally  be- 
tween them.  If  there  was  any  such  agreement,  that 
was  to  be  faithfully  observed.  Et  quidem^  (says  the 
Institutes,)  si  nihil  de  partibus  lucri  et  damni  nomina- 
iim  conveneritj  (squales  scilicet  partes  et  in  lucro  et  in 
damno  speciantur.  Quod  si  expressce  fuerint  paries^ 
hcec  servari  dehent.^  So  the  Digest.  Si  non  fuerint 
partes  societati  adjectee^  ceqiuis  eas  esse  constat?  This 
also  seems  to  be  the  rule  adopted  into  the  modern 
commercial  law ;  but  then  it  is  received,  not  without 
some  modifications  and  qualifications.^  Thus,  Vin- 
nius  says,  that  this  doctrine  is  commonly  and  rightly 
understood  to  be  true,  when  the  partners  have  con- 

Uilvutccl    an    cvjual    amount    to  tiic   i;apita]    otook  ^    for  if* 

they  have  contributed  unequal  amounts,  then  they  are 
to  share  according  to  the  proportions  furnished  by 
each.  Puffendorf  and  Noodt  adopt  the  like  inter- 
pretation ;  *  although  it  must  be  admitted,  that  there 
are  other  jurists,  who  construe  the  Roman  law  as  in- 


1  3  Kent,  Comm.  Lect  43,  p.  28,  4th  edit;  Gould  v.  Gould,  6  Wend. 
R.263. 

9  Inst  Lib.  3,  tit  26,  §  I ;  Voet,  ad  Pand.  Lib.  17,  tit  2,  n.  8,  Tom.  1,  p. 
751 ;  Vinn.  Sel.  Quest  Juris,  ch.  53,  54 ;  Domat,  6.  1,  tit  8,  §  1,  art  4. 

»  Dig.  Lib.  17,  tit.  2,  Lib.  29  ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  7. 

4  See  Vinn.  ad  Inst  edit  Heinnecc.  Lib.  3,  tit  26,  §  3,  p.  695,  Comm. ; 
Van  Leeuwen's  Comm.  B.  4,  ch.23,  §  10. 

*  Puffendorf  on  Law  of  Nat  and  Nat  B.  5,  ch.  8,  §  1,  2 ;  Noodt,  Op- 
era, Comm.  ad  Dig.  Lib.  17,  tit.  2, 1.  29,  Tom.  2,  p.  297,  298,  edit  1767. 
But  see  Vinn.  Sel.  Quest  Juris,  ch.  53,  54  ;  Vinn.  ad.  Inst  Lib.  3,  tit  26. 
$  2L    See  Asso  &  Manuel's  Inst  of  Laws  of  Spain,  B.  2,  tit  15. 
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discriminately  applicable  to  all  cases  whether  of  equal 
or  of  unequal  contributions,  either  in  capital  or  stock,  or 
in  labor  or  services,  or  in  a  mixed  proportion  of  each.' 

^  26.  Pothier  himself,  while  he  admits  the  correct- 
ness of  the  general  rule  of  the  Roman  law,  suggests 
some  modifications,  or  rather  qualifications  of  it,  in 
its  actual  application.^  Where  each  partner  has  con- 
tributed money  or  effects  of  a  value  fixed  between 
them  at  the  time,  there,  he  says,  that  they  are  to  share 
in  proportion  to  the  value  so  fixed ;  and  that  they 
are  to  share  equally,  only  when  no  such  value  is  fixed. 
Where  the  money  or  effects,  brought  into  the  partner- 
ship, are  so  estimated  at  a  fixed  value,  his  opinion 
is,  that  it  ought  to  make  no  difference  as  to  the  part- 
ners sharing  in  proportion  to  such  value,  although 
one  may  also  bring  a  higher,  or  peculiar  skill  or  in- 
dustry into  the  firm.^  The  civil  Code  of  France  pro- 
vides, that  the  share  of  each  partner  in  the  profits 
or  losses  is,  in  the  absence  of  any  other  agreement 
in  tlie  articles  of  partnership,  to  be  in  proportion  to 
what  he  brings  into  the  partnership  funds  ;  and  in  the 
like  case,  if  one  partner  brings  skill  only,  his  share  of 
the  profits  or  losses  is  regulated,  as  if  what  he  brought 
in  had   been   equal  to  that  of  the   partner,  who  has 


1  Diid. ;  Duvergier,  Droit  Civ.  Franc.  Tom.  5,  n.  224.  —  Ileineccius  pays 
thisbeaatiful  tribute  to  the  memory  of  Noodt,  speaking  of  his  then  recent 
death;  "Quem  eximiuni  jure consultum,  dum  ha»c  scribo,  nd  Superos  ex- 
cessisse,  non  sine  dolore  audio.  Mortnum  saltcm  nemo  dixcrit,  qui  tot 
egrcgiis  openbus  immortalem  sibi  gloriam  peperit,  et  jam  vivus,  quodam- 
modo  interfuit  posteritati."     Hein.  Vinn.  ad  Inst.  Lib.  '^,  tit  20,  §  1,  note. 

5  Pothier,  De  Societe,  n.  15  to  n.  20;  Id.  n.  73. 

3  Pothier,  De  Society,  n.  15  to  n.  21 ;  Id.  n.  73.  Soc  nl-o  Dnveriricr, 
Droit  Civ.  Franc.  Tom.  5,  n.  12,  n.  224 :  Toullicr,  Droit  Cm.  Franc  Tom. 
13,11.411,412. 
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Thought  the  least.^  The  Code  of  Louisiana  more 
clo)seIy  adheres  to  the  Roman  Law,  and  declares, 
that  when  the  contract  of  partnership  does  not  de- 
termine the  share  of  each  partner  in  the  profits  or 
losses,  each  one  shall  be  entitled  to  an  equal  share  of 
the  profits,  and  must  contribute  equally  to  the  losses.' 


1  Code  Civil  of  France,  art.  185a 

s  Code  of  Louisiana,  (1625,)  art  dSOG.-— Mr.  Watson  has  made  some 
remarks  on  this  subject,  which  show  the  difficulty  of  making  a  suitable 
apportionment  of  profits,  in  many  cases,  where  there  is  no  express  agree- 
ment between  the  parties,  and  that  presumptions  of  very  different  force 
and  importance  may  arise  from  the  circumstances,  often  nicely  balancing 
each  other.  "  But  with  respect  to  the  profit  and  loss,"  (says  he,)  *'  to  be 
derived  from  a  partnership,  the  subject  of  which  comprises  the  capita], 
stock  and  interest  of  each  partner  therein,  together  with  the  labor  and 
skill  to  be  employed,  and  the  division  thereof,  what  naturally  occurs  on 
point  of  distribution  seems  to  be  this,  that  if  each  partner  contributes  an 
equal  proportion  of  capital,  stock,  and  labor,  and  skill,  tlien  each  must, 
according  to  justice,  receive  an  equal  share  in  the  profit  and  loss ;  but 
where  they  contribute  unequally,  certain  rules  should  be  prescribed  ac- 
cording to  the  circumstances  of  the  partnership,  for  the  purpose  of  ad- 
justing the  respective  shares  of  all  the  partners.  For  instance,  if  one 
partner  furnishes  labor,  and  the  other  money,  whatever  the  produce  of 
such  partnership  trade  may  amount  to,  it  should  seem  right  to  divide  it, 
after  deducting  the  sum  advanced,  in  the  proportion  of  the  interest  of  the 
money  to  the  wages  of  the  labor,  allowing  such  a  rate  of  interest  as 
money  might  be  borrowed  for  upon  the  same  species  of  security,  and 
such  wages  or  allowance  as  a  skilful  workman  would  be  entitled  to,  for 
the  same  degree  of  labor  and  a  similar  trust,  according  to  the  principle 
laid  down  in  the  civil  law,  which  says,  that  no  man  doubts,  but  that  part- 
nership may  be  entered  into  by  two  persons,  when  one  of  them  only  finds 
money,  inasmuch  as  it  often  happens,  that  the  work  and  labor  of  the  other 
amounts  to  the  value  of  it  and  supplies  its  place.  For  in  partnerships, 
where  on  the  one  side  labor  is  contributed,  and  on  the  other,  only  the 
U8t  of  money,  that  partner,  wlio  contributed  the  money,  does  not  always 
admit  the  other  to  a  share  of  the  principal,  but  only  to  his  share  of  the 
profit,  which  such  labor  and  money  joined  together  might  produce.  And 
if  A  for  instance,  who  furnishes  labor  only,  hath  no  title  to  any  part  of 
the  money  advanced  upon  dissolving  the  partnership,  so  B  alone  should 
be  liable  to  the  risk  of  tlie  money,  as  owner  thereof;  for  in  such  a  case 
it  is  not  the  money  itself,  but  the  risk,  which  it  runs,  and  the  probable 
gain,  which  may  accrue  from  it,  that  are  to  be  compared  with  the  labor. 
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^  27.    These   two  ciicumstances,   that  there  is  a 
communitj  of  interest  in  the  capital  stock,  and  also 

Therefore,  wheo  the  profits  of  each  a  partnership  are  to  be  shared,  it 
woald  be  oot  of  all  propoition  in  point  of  reciproea]  advantage*  if  the 
labor  were  to  be  compared  with  the  principal  sum  advanced ;  and  the 
oolj  fair  criterion  to  judge  by  is  a  true  comparisoo  between  the  value  of 
the  labor  on  one  side,  and  the  risk  and  hanrd  which  the  money  ad- 
vanced is  exposed  to  on  the  other.  And  perhaps  the  better  way  in 
forming  pvtnerships  of  this  sort,  is  to  rate  the  risk  of  the  principal,  and 
the  hopes  of  the  profit,  according  to  the  interest,  that  is  generally  given 
tbr  money  so  borrowed  apon  risk.  Supposing,  then,  this  interest  to  be 
£5  per  cent ;  if  one  party  contributes  labor  worth  £50,  and  the  other  ad- 
vances £1000  in  money,  each  partner  will  share  equally  of  the  profit. 
According  to  this  rale,  if  there  should  be  nothing  gained  by  the  pert- 
nership  ooncern,  A.  would  lose  his  labor,  and  B.  his  interest,  wbioh  would 
be  equal  and  just  And  should  the  original  stock  be  diminished,  by  the 
same  r«le  A.  loses  only  his  labor,  whereas  B  would  loses  interest  and 
apart  of  the  principal;  for  which  eventual  disadvantage  B.  is  compen- 
Med  by  hfring  the  interest  of  his  money  computed  at  ^^e  pounds  per 
cent  g^-f^  division  of  the  profits,  where  there  sre  any.  But  it  sometimes 
happens  in  partnership  concerns,  that  labor  and  money  are  so  blended  or 
iDterwoven  together,  as  to  give  to  him,  that  contributed  only  his  labor,  a 
share  in  the  principal ;  the  labor  contributed  by  one  partner,  and  the 
money  advanced  by  tbe  other,  being  so  intermixed  as  to  make  one  gen- 
eral mass.  As  ibr  example,  one  partner  spends  the  money  advanced  by 
him  in  baying  up  unwrougbt  materials,  and  the  other  furnishes  personal 
skill  and  labor  to  work  them  up  and  manage  them,  which  very  of\en  hap- 
pens in  large  manufacturing  towns.  Thus,  again,  if  I  supply  a  weaver 
with  £100  to  buy  wool,  and  he  makes  cloth  of  it,  computing*  his  labor 
at  £100,  it  is  manifest,  that  here  both  of  us  have  an  equal  interest  in 
the  cloth,  and  when  it  is  sold  the  money  must  be  equally  divided  ;  not- 
in  fiumess  could  I  deduct  the  £100  contributed  at  first,  and  then  divide 
the  remainder  with  him.  This  rule  obtains  in  other  things  as  well  as 
money ;  as  when  one  allows  ground  for  a  building,  on  condition  that  he, 
who  builds  thereon,  shall  have  a  moiety ;  or,  when  one  trusts  a  flock  to 
be  fed  on  condition,  that,  if  it  be  sold  within  a  limited  time,  the  money 
rfiall  be  proportionably  divided  amongst  the  partners.  Therefore,  the 
profit  or  loss  to  be  derived  from  trade  by  partners  ought  always  to  be 
arranged  and  provided  for  at  the  commencement  of  their  partnership,  ac- 
cording to  certain  agreed  proportions.''  Watson  on  Part  ch.  1,  p.  57  to 
p.  59, 2d  edit  See  also  on  the  same  point  Voet,  sd  Pand.  Lib.  17,  tit  2. 
n.  8 ;  and  Viim.  Bel.  Quest  Jur.  ch.  53,  54 ;  Duvergier,  Droit  Civil 
Ffan^  n.  344  to  n.  236;  Duiuiton,  Droit  Civil  Fran^.  Tom.  17,  n.  415  to 
1. 433;  Pochier,  de  Society,  n.  15  to  n.  20;  Collyer  on  Paitn.  B.  %  ch.  1, 

Partn.  4 
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a  community  of  profit  and  loss,  in  the  sense  already 
stated,  in  all  the  partners,  where  they  exist,  are  deci- 


§  3,  p.  106, 107, 2d  edit,  cites  Puffendorf,  Lib.  5,  ch.  8 ;  Van  Leeuwen's 
Comro.  B.  4,  ch.  23,  §  10 ;  Asso  &  Manuel's  lostit  of  Laws  of  Spain,  B. 
%  tit  15.  Mr.  Rutherforth,  in  his  Institutes,  (B.  1,  ch.  13,  §  32  to  §  36^) 
has  fully  discussed  the  subject ;  and  his  remarks  are  so  just  and  appro- 
priate, that  they  are  here  cited.  "  In  partnerships  of  trade,  goods,  or 
money,  or  labor,  under  which  I  include  skill,  or  management,  are  by  the 
consent  of  their  respective  owners,  united  into  one  common  stock.  Each 
partner  has  in  view  a  benefit  to  be  received,  for  a  benefit,  which  he 
gives.  The  separate  stock  of  any  of  the  partners  alone  might  be  too 
small  to  trade  with,  in  the  manner  proposed ;  or  the  nature  of  the  under- 
taking may  require  not  only  more  goods  or  more  money  than  any  one  of 
them  could  supply,  but  more  labor  or  mere  skill  than  any  one  of  them  is 
equal  to.  The  gain,  arising  from  the  common  stock  of  goods  or  money, 
is  the  price  obtained  for  the  use  of  those  goods  or  money ;  and  the  gain, 
arising  from  their  joint  labor,  is  the  wages  obtained  for  such  labor.  If 
we  consider  the  gain  in  this  view,  it  is  easy  to  determine  what  proportion 
of  it  each  partner  ought  to  receive.  In  whatever  proportion  the  use  of 
one  partner's  goods  is  more  valuable  than  the  use  of  the  other  partner's 
goods,  so  much  more  of  the  gain  belongs  to  the  former,  than  to  the  lat- 
ter. I  do  not  mean,  that  in  dividing  the  gain,  any  regard  is  to  be  had  to 
the  particular  share  of  it,  which  arose  accidentally  from  the  goods  con- 
tributed by  this  or  that  partner ;  but  that  afler  the  goods  are  united  in  a 
joint  stock  by  agreement,  each  partner  has  a  claim  to  the  gain  arising 
from  it,  in  proportion  to  what  was  the  probable  value  of  the  use  of  his 
goods,  if  he  had  traded  with  them  separately.  And  as  the  probable  valne 
of  the  use  is  in  proportion  to  the  value  of  the  goods  themselves,  each 
partner's  claim  upon  the  gain  will  be  in  the  same  proportion.  In  like 
manner,  where  there  is  a  joint  labor,  since  the  profits  arising  from  it  are 
the  wages  of  that  joint  labor  each  partner  has  a  claim,  not  to  that  par- 
ticular part  of  the  gain,  which  his  labor  earned,  for  then  it  would  be  no 
partnership,  but  to  such  a  comparative  share  out  of  the  common  wages 
or  gain,  as  La  proportional  to  the  value  of  his  labor,  when  compared 
with  the  labor  of  the  other.  As  the  gain  of  each  partner,  so  likewise 
the  loss  of  each  ought  to  be  proportionable  to  the  value  of  what  he  con- 
tributes. As  much  as  the  goods,  which  one  partner  contributes,  ex- 
ceed in  their  value  the  goods,  which  the  other  contributes,  so  much 
greater  is  the  claim  of  the  former  upon  the  joint  stock,  than  the  claim  of 
the  latter.  Since,  therefore,  their  respective  claims  upon  the  whole  stock 
are  in  proportion  to  the  share  of  that  stock,  which  came  originally  from 
each  of  them ;  their  claim  upon  each  part  of  the  whole  must  be  in  the 
same  pioportioii.    And,  consequently,  if  any  part  of  the  stock  is  lost. 
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sive,  that  the  case  is  one  of  real  partnership  between 
the  parties  themselves.^     But  it  is  not  essential  in  all 


each  partner,  having  a  claim  upon  such  part  lost  in  proportion  to  his 
original  share,  loses  a  olaim  in  the  same  proportion,  that  is,  the  loss  of 
each  is  in  proportion  to  the  original  share  which  he  contributed  towards 
the  common  stock.  This,  then,  is  the  rule  for  adjusting  the  gain  and 
loss  in  partnerships,  where  no  express  agreement  has  been  made  to  the 
cootraiy.  Each  partner  is  to  receive  such  a  share  of  the  gain,  or  to  bear 
floch  a  share  of  the  loss,  as  has  the  same  proportion  to  what  any  other  of 
the  partners  receives  or  bears,  that  the  share  contributed  by  the  former 
baa  to  the  share  contributed  by  the  latter.  The  interest  or  claim  of  each 
npon  the  whole  stock  is  in  this  proportion ;  and,  consequently,  the  interest 
or  ciaim  of  each  in  the  increase  or  decrease  of  it,  in  any  part  added  to  it 
bj  way  of  gain,  or  in  any  part  taken  from  it  by  way  of  loss,  ought  to  be 
in  the  same  proportion.  If  the  parties  agree,  that  one  of  them  shall  have 
a  share  in  the  gain,  but  shall  bear  no  share  in  the  loss,  the  contract  is  a 
mixed  one :  it  is  partly  partnership,  and  partly  insurance.  As  they  are 
all  of  them  to  have  a  share  in  the  gain,  it  is  partnership ;  but  he  or  they, 
who  are  to  bear  all  the  loss,  insure  the  principal  stock  of  him,  who  is  to 
bear  none  of  it.  To  adjust  the  shares,  which  each  party,  in  such  a  mixed 
contract,  is  to  receive  in  the  gain,  we  are  to  consider,  what  it  is  worth  to 
insure  his  principal,  who  is  not  subject  to  any  loss.  Ana  when  the  value 
of  such  insurance  is  deducted  from  the  whole  gain,  and  assigned  to  those, 
who  were  to  have  borne  all  the  loss,  if  there  had  been  any ;  the  remain- 
ing portion  is  to  be  divided  in  proportion  to  each  party's  share  in  the 
capital  stock.  It  is  generally  maintained  to  be  contrary  to  the  nature  of 
partnerships,  that,  where  a  capital  stock  is  made  by  mutual  consent,  the 
parties  so  forming  a  capital  stock  should  agree,  that  one  of  them  should 
have  all  the  gain,  and  the  other  bear  all  the  loss.  And  certainly  such 
an  agreement  is  contrary  to  the  nature  of  partnership,  if  we  define 
partnership  to  be  a  contract,  which  give  the  parties  a  common  claim 
to  the  joint  stock;  because,  where  they  have  a  common  claim  to 
the  stock,  they  must,  in  consequence,  have  a  common  claim  to  the 
gain  arising  from  it,  and  to  the  losses  sustained  in  it  But  such  an  agree- 
ment, though  it  may  be  inconsistent  with  the  nature  of  partnership,  is 
not  inconsistent  with  the  law  of  conmion  justice.  A  man  wants  five  hun- 
dred pounds  capital  stock,  to  enter  upon  a  certain  branch  of  trade ;  he 
has  only  three  hundred  pounds  of  his  own.  I  agree  to  let  him  have  two 
hondred  pounds  to  make  up  his  capital,  upon  condition,  that  he  shall  have 

1  Dob  V.  Halsey,  16  John.  R.  34 ;  3  Kent,  Comm.  Lect  43,  pi  34, 4th 
edit ;  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  II  to  p.  17;  2d  edit;  Ex  parte 
Cellar,  1  Roee,  R.  297. 
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cases,   to  ccmstitute    such  a   partnership,    that    both 
should  concur,  that  is,  that  there  should  exist,  as  be- 


all  the  advantage  arising  from  the  whole ;  that,  if  he  saves  the  whole 
capitai,  my  money  shall  be  returned,  but  that  if  any  part  of  it  is  lost, 
I  will  bear  tiie  loss,  as  fiir  as  the  two  hundred  pounds,  which  I  have 
advanced.  There  can,  I  think,  be  no  question,  whether  the  law  of  nature 
would  allow  of  such  an  act  of  humanity  as  this.  You  may  say,  that  such 
an  agreement  is  contrary  to  the  law  of  partnership.  I  grant  it  is,  and 
therefore  am  satisfied,  that  it  should  not  be  called  a  partnership.  I  only 
insist,  that  the  agreement  is  not  contrary  to  the  law  of  nature,  and  leave 
it  to  you  to  call  it  by  what  name  you  please.  Perhaps  you  may  have  no 
name  for  it ;  but  a  contract  is  not  the  more  unlawful  for  wanting  a  name. 
In  partnership,  where  work  is  contributed  on  one  side,  and  money  oh  th6 
other,  the  partner,  from  whom  the  money  comes,  may  contribute  mther 
the  use  only  of  the  money,  or  the  property  of  it  If  he  contributes  only 
the  use  of  it,  and  still  keeps  his  property  in  the  principal,  so  that  the  joint 
stock  is  to  be  considered  as  made  up  of  the  labor  of  one  partner  and  of 
the  use  of  the  other's  money;  it  is  plain,  that,  supposing  the  principal  to 
be  safe,  it  belongs  to  him,  and  that,  supposing  it  to  be  lost,  he  alone  is  to 
bear  such  ]psB.  The  other  partner,  who  contributes  work,  since,  as  the 
case  is  put,  he  had  no  claim  to  the  principal  money,  or  to  any  part  of  it, 
cannot  be  obliged  to  make  good  any  part  of  that  loss,  or  to  bear  any 
share  in  it.  But  if  he  contributes  the  property  of  his  money,  so  that  the 
joint  stock,  upon  which  each  of  them  has  a  common  claim,  is  made  up  of 
his  prihcipal  money  and  of  the  other's  labor;  then  the  partner,  who 
labors,  has  a  claim  upon  the  principal  money  itself;  and,  consequently, 
whenever  the  partnership  is  dissolved,  if  the  principal  money  or  any  part 
of  it  is  safe,  he  ought  to  have  a  share  in  it ;  and  if  the  principal  is  lost, 
he  is  a  sufferer  by  losing  such  share.  In  the  former  case,  where  he,  from 
whom  the  money  comes,  still  keeps  his  property  in  it,  and  has  a  right  to 
the  whole  principal,  you  may  ask,  what  it  is,  which  he  contributes.  But 
the  answer  is  obvious.  He  contributes  the  use  of  his  money ;  that  is,  ho 
contributes  the  clear  gain,  which  he  might  probably  made  of  it  him- 
self. This,  however,  is  not  all.  He  contributes,  besides  this,  the  hazard 
of  his  principal ;  because,  if  the  whole  or  any  part  of  it  should  be  lost, 
the  loss  is  his.  In  order,  therefore,  to  adjust  the  share,  which  each  part- 
ner ought  to  have  in  the  gain,  if  there  is  any,  you  are  to  value  the  work 
of  one,  and  the  use  and  hazard  of  the  other's  money ;  and  in  proportion 
to  the  value  contributed  by  each  of  them,  upon  such  an  estimate,  their 
respective  gains  are  to  be  settled.  In  the  other  case,  where  he,  from 
whom  the  money  comes,  contributes  the  property  of  it,  and  the  other 
contributes  his  labor ;  in  adjusting  their  respective  shares  of  the  gain, 
yoo  are  to  value  the  money  of  one  and  the  labor  of  the  other.    And 
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tween  the  parties  themselves,  a  community  or  com- 
monioii  of  interest  in  the  capital  stock,  and  also  in 
the  profit  and  loss.  For,  if  the  whole  capital  stock, 
embarked  in  an  enterprise  or  adrenture,  belongs  to, 
and  is,  bj  agreement,  to  remain  the  exclusiye  prop- 
erty of  one  of  the  parties ;  yet,  if  there  is  a  commu- 
nity of  profit,  or  of  profit  and  loss,  in  the  enterprise 
or  adventure,  between  all  the  parties,  they  will  be 
partners  in  the  profit,  or  the  profit  and  loss  between 
themselves,  as  well  as  to  third  persons,  although  not 
partners  in  the  capital  stock.^  The  one  does  not 
necessarily  include  the  other,  and  therefore  we  are 
carefiiUy  to  distinguish  between  the  cases.  Where 
there  is  a  positive  agreement  between  the  parties  on 
this  point,  that  will  govern ;  where  there  is  no  such 
agreement,  and  no  implication  fit)m  the  circumstan- 
ces of  the  particular  case,  leading  to  a  different  con- 
clusion, there  will  be  presumed  to  be  a  community  of 
interest  in  the  property,  as  well  as  in  the  profit  and 
loss.^  Where  the  property  of  one  partner  only  is,  by 
agreement,  actually  put  into  community,  as  partner- 
ship property,  there,  in  the  absence  of  any  controll- 
mg  stipulations,  the  like  community  in  the  profit  and 
loss  will  be  intended  to  exist  between  the  parties,  as 
incident  to  the  community  of  property.^  But  where 
the  agreement  merely  in  terms  expresses,  that  the 
property  is  fiimished  by  one  partner,  and  the  parties 
are  to  have  a  commimity  of  interest,  and  share  in  the 


when  the  comparative  values  of  what  each  has  contribated  are  thus  settled, 
tibeir  respective  shares  in  the  gain  are  to  be  in  the  same  proportion." 

1  Ez  parte  Hamper,  17  Ves.  404. 

s  Collj-er  on  Partn.  B.  2,  ch.  1,  §  2,  p.  106  to  p.  113,  2d  edit  See 
Bropby  v.  Holmes,  2  Molloy,  R.  1. 

3  Reid  V.  Hollinshead,  4  Barn.  &  Cresw.  867. 

4» 
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profit  and  loss,  the  like  inference  is  not  ordinarily  or 
necessarily  deducible.^  And  accordingly  it  has  been 
held  at  the  common  law,  that  if  A.  is  the  o^ner  of 
goods,  and  agrees  with  B.,  that  B.  shall  be  interested 
in  a  particular  portion  of  the  profit  and  loss  of  the 
adventure  or  voyage  abroad,  in  which  the  goods  are 
to  be  embarked,  such  an  agreement  will  not  alone 
make  A.  and  B.  partners  in  the  goods,  as  between 
themselves,  but  only  partners  in  the  profits.^  But,  if 
the  goods  themselves  are  purchased  on  joint  account, 
or  are  treated  as  a  joint  concern,  or  both  parties  are, 
by  their  agreement,  to  be  interested  therein ;  there, 
a  very  different  inference  will  arise,  and  the  parties 
will  be  treated  as  partners  in  the  goods,  as  well  as  in 
the  profits  and  losses.^  The  like  doctrine  will  apply, 
where  each  of  the  parties  contributes  labor  and  ser- 
vices and  materials  in  the  manufacture  of  any  articles 
of  trade,  and  the  articles,  when  made,  are  to  be  equally 
or  proportionably  shared  between  them  ;  they  will  be 
deemed  partners,  inter  sese ;  for  the  articles  manufac- 
tured, and  so  to  be  divided,  may  well  be  deemed  the 
profits  or  losses  of  their  joint  undertaking  and  business. 
It  is  not  a  mere  division  of  a  capital  stock  jointiy  pur- 
chased ;  but  of  a  capital  stock  in  new  proceeds  or  pro- 
ducts/ 


1  Collyer  on  Partn.  B.  2,  ch.  1,  §  2,  p.  106  to  p.  112, 2d  edit ;  Mair  v. 
Glennie,  4  M.  &  Selw.  240. 

9  Meyer  v.  Sharpe,  5  Taunt  R.  74 ;  Smith  v.  Watson,  2  Barn.  &  Crea. 
401 ;  Collyer  on  Partn.  B.  2,  ch.  1,  §  2,  p.  107  to  p.  112, 2d  edit ;  Heskett 
V.  Blancfasrfl,  4  Bast,  R.  144 ;  Ex  parte  Hamper,  17  Ves.  404;  Mair  v. 
Glennie,  4 IL  &  Selw.  240;  Hall  v.  Leigh,  8  Cranch,  R.  50. 

3  Reid  V.  HoUinshead,  4  Bam.  &  Cresw.  867;  Collyer  on  Paitn.  B.  2, 
eh.  1,  §  2,  p.  112, 113,  2d  edit ;  Ex  parte  Gellar,  1  Roee,  R.  297. 

^  Musier  v.  Tnimponr,  5  Wend.  R.  274 ;  Everett  v.  Chapman,  6  Conn. 
R.  347;  3KeBt,  Comm.  Leet  43,  p.  24, 35, 4th edit 
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^  28.  The  like  distinctioii  is  realised  and  main-* 
tained   by  foreign  jurists.     Pufiendorf  says ;  ^^  Upon 
breaking  up  of  partnership,  if  each  party  only  con- 
tributed money,  it  is  plain,  upon  a  division,  that  each 
must  receive  according  to  his  contribution.     But  if 
both  money  and  labor  were  contributed,  it  must  be 
considered    after    what    manner    the  contribution  or 
collection  was  made;   for  when  labor  is  contributed 
oo  one  side,  and  only  the  use  of  money  on  the  other, 
he,  who  contributed  the  money,  does  not  admit  the 
other  to  a  share  in  the  principal,  but  only  to  his  pro- 
pcvtion  of   the  gain,  that    might  be    made   of   the 
money  and  labor  joined  together.     And  in  this  case, 
as  he,  that  contributed  only  labor,  has  no  title  to  any 
part  of  the  money,  when  they  break  off  partnership, 
90  the  other  alone,  as  owner,  is  concerned  in  the  risk, 
that  the  money  is  exposed  to ;  and  in  such  a  partner- 
ship as  this,  not  the  money  itself,  but  the  risk,  that 
it  runs,  and  the  gain,  that  may  be  probably  expected 
from  it,  is  compared  with  the  labor.^ ''     He  afterwards 
adds ;  ^^  But  sometimes  the  labor  and  money  are  so 
interwoven  together,  as  to  give  him,  that  contributed 
only  his  labor,  a  share   even  in  the   principal ;    the 
labor  of  the  one,  and  the  money  of  \he  other,  being 
in  a   manner  united  into  one  mass.     As  when  one 
lays  out  his  money    upon    imwrought    commodities, 
and  another  spends  his  labor  in  working  them  up, 
and    managing    them.      Thus,  if  .1   give  a  weaver 
£100  to  buy  wool,  and  he  makes  cloth  of  it,  com- 
puting his  labor  at  £100,  it  is  manifest,  that  here  both 
of  us  have  an  equal  interest  in  the  cloth ;  and,  when 


1  Pnflfendorf  on  Law  of  Nat  aod  Nat  B.  5,  ch.  8,  §  2,  bj  Kennet,  and 
Bubeyrac's  note. 
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it  is  sold,  the  money  must  be  equally  divided.  Nor, 
ought  I  to  subtract  the  money,  that  I  contributed  at 
first,  and  then  divide  the  remainder  with  him.''^ 
^  ^  29.  The  like  distinction  is  asserted  by  Pothier. 
"  When  "  (says  he)  "  two  persons  contract  a  partner- 
ship between  themselves,  to  sell  in  common  certain 
goods,  which  belong  to  one  of  them,  and  to  share 
the  proceeds,  it  is  necessary  carefully  to  examine 
what  is  their  intention.  If  the  intention  is  to  put 
the  very  goods  into  partnership,  the  partnership  will 
extend  to  the  same ;  and  if  a  part  of  the  goods 
perish  before  the  sale  proposed  by  the  parties  is 
made,  the  loss  will  be  borne  as  a  common  loss.  But, 
if  the  intention  is  to  put  into  partnership,  nqt  the 
goods  themselves,  but  the  price,  which  shall  be  ob- 
tained therefor,  the  entire  loss  will  fall  upon  the  part- 
ner, to  whom  the  goods  belonged.*"  And  Pothier  adds, 
that  the  like  rule  will  apply  to  the  case  of  two  mer- 
chants, who  are  associated  for  the  sale  of  merchan- 
dise, which  each  of  them  has  in  his  own  shop.  It  will 
depend  upon  the  nature  of  their  agreement,  as  to 
the  goods  being  brought  into  partnership,  or  only  the 
proceeds,  when  sold,  whether,  if  a  loss  takes  place, 
it  is  to  be  born^  by  both,  as  a  common  loss,  or  by  the 
original  owner  only.^  The  Roman  law  was  equally 
direct  and  expressive.  Cum  ires  equos  huberesy  et  ego 
ununiy  societatem  coimuSy  ut^  accepto  equo  meo^  quddii^ 
gam  venderesy  et  ex  pretio  quartam  mihi  redderes.     Si 

igitxir  ante  venditionem  equus  metis  mmtuus  sitj  nan 
putare  se^  Celsus  aitj  societatem  munere^  nee  ex  pretio 


1  Puffcndorf  on  Law  of  Nat  and  Nat  B.  5,  ch.  8,  §  %  by  Kenneth  and 
Barbeyrac's  note. 
«  Potliicr,  Dc  Society,  n.  54. 
3  Ibid. 
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equarum  iuorum  partem  deheri;  nee  enim  haberuUB 
qmdridgtB^  sed  vendendee  eaUam  societatem.  CcRte- 
rum^  si  id  actum  dicaiur  ut  quadriga  fieret^  eaque 
communicareturj  tuque  in  ea  ires  partes  haberesy  ego 
quartamy  nan  dubie  adhuc  socii  sumus}  We  here 
see  the  disUDCtion  clearly  laid  down  between  a  part- 
nership in  the  capital  stock,  and  a  partnership  in  the 
profits  CH*  losses,  arising  from  the  sale.  Ulpian  also 
says ;  '<  Coiri  societatem  et  simpliciter  licet ;  et  si  nan 
fiurii  disHnctumj  mdetur  coita  esse  universorum^  qwB 
ex  qwesiu  veniunt ;  hoc  est^  si  quid  lucrum  ex  emptione^ 
vendiiione^  locaiioney  conductionCj  descendit.^  Vinnius 
has  put  the  same  distinction  in  a  clear  light;  Pos- 
sunt  igitur  duo  societatem  sic  coircj  ut  unus  pecuniam 
conferatj  unde  merces  emaniur  et  negotiatio  exerceaiur ; 
alter  operam  duntaxatj  qui  prqficiscatur  ad  merces 
anendaSf  emai  et  vendatj  ut  sic  deinde  lucrum  commu- 
ne  sit.  C€eterum  heec  collatio  nan  una  modo  Jit ;  nam 
out  opera  confertur  cum  solo  pecuniae  usu,  quo  casu 
SOTS  domino  perit,  et  si  salva  est,  domino  salva  est ; 
aut  opera  confertur  cum  ipso  dominio  pecunite,  quo 
casu  qui  operam  impendit,  particeps  fit  sortis.  In 
primd  specie  ccmparalur  cum  opera  non  sorsj  sed  peri- 
culum  amittendas  sortis^  et  lucrum^  quod  ex  ea  probabil- 
iter  sperari  poterat.  In  altera  operte  pretium  habetur^ 
quasi  sorti  adjectum,  et  pro  eo,  quod  valetj  in  ipsa 
sorte  partem  habetj  qui  operam preestat.^^^ 


1  Dig.  Ub.  17,  tit  2,  L  58 ;  Id.  1.  58,  §  1 ;  Pothier,  Pand.  Lib.  17,  tit.  2, 
0.22;  Domat,  B.  1,  tit  8,  $  4,  art  14 ;  CoUyer  on  Partn.  B.  1,  cb.  2,  §  2, 
pi  109, 2d  edit 

*  Ihg.  Lib.  17,  tit  2, 1.  7;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  20;  Domat, 
B.  1,  tit  8,  §  3,  art  2. 

'  ViniLad  inat  Lib.  3,  tit  26,  §  2,  n.  3,  p.  697. 
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CHAPTER  IV. 

PARTNERSHIP  AS  TO  THIRD  PERSONS. 

^  30  In  considering  the  question,  when  and  under 
what  circunilstances  a  partnership  may  exist,  as  to 
third  persons,  although  not  between  the  parties 
themselves,  we  are  led  to  the  remark,  that  there  may 
be  a  community  of  interest  in  property,  without  any 
community  in  the  profits  thereof,  as  well  as  a  com- 
munity of  interest  in  the  profits,  without  any  com- 
munity in  the  property,  out  of  which  they  are  to  arise. 
The  absence  of  both  ingredients  is  necessarily  de- 
cisive, that  no  real  partnership  exists.  But  a  nice 
and  difficult  question  may  arise,  and,  indeed,  often 
does  arise;  When  and  under  what  circumstances, 
notwithstanding  the  absence  of  one  of  these  ingre- 
dients, the  presence  of  the  other  will  still  be  deemed 
to  create  a  partnership  between  the  parties  them- 
selves ;  or,  if  not  between  themselves,  yet  it  will  be 
deemed  to  exist,  as  to  third  persons.*  It  may  be 
laid  down  as  a  general  rule,  that  in  all  such  cases  no 
partnership  will  be  created  between  the  parties  them- 
selves, if  it  would  be  contrary  to  their  real  intentions 
and  objects.  And  none  will  be  created  between 
themselves  and  third  persons,  if  the  whole  transac- 
tions are  clearly  susceptible  of  a  different  interpre- 
tation, or  exclude  some  of  the  essential  ingredients  of 

^  See  Gibson  o.Lupton,  9  Bing.  R.297;  Post  v.  Kimberley,  9  John.  R. 
470 ;  Geddes  v,  Wallace,  2  filigh.  R.  270;  Hazard  v.  Hazard,  I  Story, 
R.  371.  See  1  Smith,  Lead.  Cas.  p.  504,  &c.  2d  edit  note  to  Waugh  r. 
Carver;  2  H.  Bl.  235. 
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partnership.  Thus,  for  example,  as  has  been  already 
intimated,  if  two  persons  should  *  agree  to  purchase 
goods  on  joint  account  in  certain  proportions,  with- 
out any  intention  to  sell  them  on  joint  account,  or  to 
be  jointly  concerned  in  the  future  sale,  this  will  give 
them  a  community  of  interest  in  the  property,  when 
purchased ;  but  will  not  make  them  partners  ;  and  they 
will  be  joint  tenants  or  tenants  in  common  thereof, 
according  to  circumstances.^  And  it  will  make  no 
difference,  whether  the  purchase  is  made  in  their  joint 
names,  or  in  the  name  of  one  of  them,  or  through 
the  instrumentality  of  an  agent.'  In  cases  of  this 
sort  one  essential  ingredient,  that  of  a  communion  of 
profit  and  loss,  is  wanting.^  Upon  similar  principles, 
if  two  persons  agree  to  do  a  particular  piece  of 
work,  but  the  money  received  for  the  work  is  not  to 
be  employed  on  their  joint  account,  or  for  their 
joint  benefit,  'the  persons  so  contracting  are  not 
partners,  but  merely  joint  contractors.*  So,  if  two 
joint  owners  of  merchandise  should  consign  it  to  the 
same  consignee  for  sale,  informing  him,  that  each 
owns  a  moiety  thereof,  and  should  give  him  separate 
and  distinct  instructions,  each  for  his  own  share,  as 
to  the  sales  and  returns,  they  would  not  be  partners 


1  Ante,  §  3;  3  Kent,  Comm.  Lect.  43,  p.  25,  26;  Coope  v.  Eyre,  1  II. 
Black.  37 ;  Gow  on  Partn.  ch.  1,  p.  10, 11,  3d  edit ;  Id.  ch.  4,  p.  153,  154 ; 
Smith  r.  Watson,  2  Barn.  &  Cresw.  401 ;  Harding  v.  Foxcrofl,  7  Greenl. 
76;  Jackson  v.  Robinson,  3  Mason  R.  76. 

>  3  Kent,  Comm.  Lect  43,  p.  25,  26;  Hoare  v.  Dawes,  Doug.  R.  371 ; 
Coope  V.  Eyre,  1  H.  Black.  37;  Post  v.  Kimberley,  9  John.  R.  470; 
Holmes  v.  United  Insur.  Co.  2  John.  Cas.  329;  Harding  v.  Foxcrofl,  6 
Greenl.  R.  76. 

3  Coope  V.  Eyre,  1 II.  Black.  37 ;  Gow  on  Partn.  ch.  1,  p.  10,  3d  edit ; 
CoUyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  11  top.  15, 2d  edit ;  Gibson  v.  Lup- 
ton,  9  Bing.  R.  297. 

4  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  15, 16, 2d  edit. ;  Finckle  v.  Sta- 
cey,  Sel.  Cas.  in  ch.  9. 
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in  the  adventure;  but  each  would  be  deemed  enti- 
tled to  a  separate  account,  and  a  separate  action 
against  the  consignee,  if  he  should  disobey  his  owii 
orders.^ 
>  §  31.  But  cases  may  nevertheless  occur,  where  a 
community  of  interest  in  the  property  may  draw  after 
it  the  establishment  of  a  partnership  between  the 
parties,  although  a  sale  of  the  property  for  the  joint 
profit  may  not  be  contemplated  by  the  parties. 
Thus,  as  in  the  example  already  suggested,  if  two 
persons  should  agree  together,  to  furnish  an  equal 
quantity  of  materials  to  manufacture  articles  of  a  par- 
ticular description,  and  to  employ  their  mutual  skill, 
labor,  and  services,  in  manufacturing  the  articles; 
and  then  the  articles  were  to  be  equally  divided  be- 
tween them,  and  sold  by  each  on  his  separate  ac- 
count, there,  a  partnership  in  the  property  and  man- 
ufactured articles  would  be  deemed  to  exist.* 

§  32.  On  the  other  hand,  there  may  be  a  commu- 
nity of  interest  in  the  profits  between  the  parties, 
without  any  community  of  interest  in  the  property 
itself.  But  this  participation  in  the  profits  will  not 
(as  we  have  seen^)  create  a  partnership  between  the 


1  Hall  r.  Leigh,  8  Cranch,  50 ;  Jackson  v.  Robinson,  3  Mason,  R.  138. 

3  Ante,  §  27 ;  Masier  r.  Trumpour,  5  Wend.  R.  274 ;  Everett  r.  Chap> 
man,  6  Connect  R.  347 ;  Bond  v.  Pittard,  3  Mees.  &  Welsh.  357 ;  3 
Kent,  Comm.  Lect  43,  §  24, 25,  26, 4tb  edit    See  also  Jordan  r.  Wilkiiw, 

Wash.  Cir.  R.  483. 

3  Ante,  §  27,  28;  Hazard  v.  Hazard,  1  Story,  R.  371.  In  this  case  the 
Court  Slid ;  "  Now,  upon  the  point,  whether,  there  was  a  partnership  or  not 
between  these  parties  in  the  factory  business,  under  the  agreement,  it  is  nec- 
essary to  take  notice  of  a  well  known  distinction  between  cases,  where,  as  to 
third  persons,  there  is  held  to  be  a  partnership,  and  cases  where  there  is  a 
partnership  between  the  parties  themselves.  The  former  may  arise  between 
the  parties  by  mere  operation  of  law  against  the  intention  of  the  parties ; 
whereas,  the  latter  exists  only  when  such  is  the  actual  intention  of  the  par- 
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parties  themselves,  as  to  the  property,  as  well  as  the 
profits,  contrary  to  their  intentions.^     Nor  will  it  ne- 


ties.  Thus,  if  A  and  B  should  agree  to  carry  on  buaiDess  for  their  joint  prof- 
its, and  to  divide  the  profits  equally  between  them,  but  B  should  bear  all  the 
losses,  and  should  agree,  that  there  should  be  no  partnership  between  them ; 
as  to  third  persons  dealing  with  the  firm,  they  would  be  held  partners,  al- 
though uifersese,  they  would  be  held  not  to  be  partners.  This  distinction  is 
often  taken  in  the  anthorities.  It  was  very  fully  discussed  and  recogised 
in  Carver  v.  Waugh  (2  H.  BL  235)  ;  Cheap  v.  Cramond  (4  Bam.  &  Aid. 
()63);  Peacock  v.  Peacock  (16  Ves.  49);  Ex  parte  Hamper  (17  Ves.  404); 
Ex  parte  Hodgkinson  (19  Ves.  291);  Ex  parte  Langdale  (18  Ves.  300) ; 
Tench  v.  Tench  (6  Madd.  R.  145,  note) ;  Hesketh  v.  Blanchard  (4  East 
R.  144) ;  Mozij  v.  Whitney  (10  Johns.  R.  226) ;  Dob  v.  Hahiey  (16  Johns. 
R.34). 

"  The  question  before  us  is,  not  as  to  the  liability  to  third  persons ;  but 
it  is  solely,  whether  between  themselves  the  agreement  was  intended  to 
create  and  did  create  a  partnership.  I  have  looked  over  the  agreement 
carefully,  and  my  opinion  is,  that  no  partnership  whatsoever  was  intended 
between  the  parties ;  but  that  Benjamin  Hazard  was  to  be  employed  as  a 
mere  superintendent,  and  not  as  a  partner ;  and  was  to  be  paid  the  stipu- 
lated portion  of  the  profits  for  bis  services  as  superintendent.  This,  it  is 
laid,  in  the  agreement,  was  to  be  the  $oU  reward  of  his  services ;  and,  if 
there  were  no  profits,  then  he  was  to  submit  to  lose  the  value  of  his  ser- 
vices. It  is  not  any  where  said  in  the  agreement,  that  the  parties  are  to  be 
partners  in  the  business ;  nor  that  Benjamin  Hazard  is  to  pay  any  part  of 
the  losses.  But  language  is  used,  from  which,  I  think,  it  may  fairly  be  in- 
ferred, as  the  full  understanding  of  the  parties,  that  the  whole  capital 
Hock  was  to  be  held  by  T.  R.  Hazard,  as  his  sole  and  exclusive  property, 
tnd  that  the  stock  was  to  be  furnished  by  him,  and  the  proceeds  thereof 
was  to  be  delivered  and  sold  by  him,  and  charged  to  him,  as  his  individual 
property,  and  debts  and  credits.  Now,  if  this  be  so,  there  is  no  pretence 
to  say,  that  the  parties  intended  a  partnership.  A  mere  participation  in 
the  profits  will  not  make  the  parties  partners  inter  mm,  whatever  it  may  do 
as  to  third  persons,  unless  they  so  intend  it  If  A  agrees  to  give  B  one 
third  of  the  profits  of  a  particular  transaction  in  business,  for  his  labor  and 
services  therein,  that  may  make  both  liable  to  third  persons  as  partners ; 
but  not  as  between  themselves.  This  was  the  very  point  adjudged  in  Hes- 
keth V.  Blanchard  (4  East,  144),  where  Lord  Ellenborough  said ;  *The  dis- 
tinction taken  in  Waugh  v.  Carver  and  others,  applies  to  this  case.  Quoad 
third  persons  it  was  a  partnership,  for  the  plaintifiT  was  to  share  half  the 
profiUk    But,  as  between  themselves,  it  was  only  an  agreement  for  so 

1  Wish  V.  Small,  1  Campu  R.  331,  note;  Dry  v.  Boswell,  1  Camp.  R. 
329, 330;  Mair  v.  Glennie,  4  Maule  &  Selw.  240 ;  post,  §  41, 42. 
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cessarUy  create  such  a  partnership  in  all  cases,  as  to 
third  persons.  The  various  cases,  in  which  a  part- 
nership may  exist,  as  to  third  persons,  although  not 
between  the  parties  themselves,  vidll  'presently  come 
under  our  consideration  ;^  and  therefore,  what  is  here 
said,  will  principally  respect  the  question,  when  no 
partnership  is  created  either  way.  Thus,  if  a  party 
has  no  interest  whatsoever  in  the  capital  stock,  and 
as  between  himself  and  the  other  parties,  has  also 
no  rights  as  a  partner,  or  no  mutuality  of  powers  and 
duties,  but  is  simply  employed  as  an  agent,  and  is  to 
receive   either  a  given  sum  out  of  the  profits,  or  a 


much,  as  a  compensation  for  the  plaintiff's  trouble  and  for  lending^  R.  his 
credit*  The  same  doctrine  was  fully  recognized  in  Muzzy  v.  Whitney 
(10  Johns.  R.  926). 

**  It  is  not  necessary  in  the  present  case,  to  decide,  whether  Benjamin 
Hazard  was,  under  the  agreement,  a  partner  as  to  third  persons.  That 
question  may  be  left  for  decision,  until  it  shall  properly  arise  in  judgment 
And  before  it  is  decided,  it  might  be  necessary  to  examine  a  very  nice  and 
curious  class  of  cases,  standing,  certainly,  upon  a  very  thin  distinction,  if 
it  is  a  clearly  discernible  distinction,  between  cases  of  partnership,  as  to 
third  persons,  and  cases  of  mere  agency,  where  the  remuneration  is  to  be 
by  a  portion  of  the  profits.  This  distinction  is  alluded  to  by  Lord  Eldon, 
in  Ex  parte  Hamper  (17  Ves.  404),  and  by  Lord  Chief  Justice  Abbott  in 
Cheap  V.  Cramond  (4  Bam.  &  Aid.  ()()3,  670).  In  the  latter  case,  the 
Chief  Justice  said ;  '  Such  an  agreement  is  perfectly  distinct  from  the 
cases,  put  in  the  argument  before  us,  of  remuneration  made  to  a  traveller, 
or  other  clerk  or  agent,  (in  proportion  to  the  profits],  by  a  portion  of  the 
sums  received  by  the  master  or  principal,  in  lieu  of  a  fixed  salary,  which 
is  only  a  mode  of  payment  adopted  to  increase  or  secure  exertion.'  It  was 
also  acted  upon  in  Muzzy  v.  Whitney  (10  Johns.  R.  226) ;  Dry  v.  Bo6well 
(1  Camp.  R.  329) ;  Wish  v.  Small  (Ibid,  note) ;  Benjamin  v.  Porteus,  (9 
H.  Bl.  590) ;  and  Wilkinson  v.  Frazier  (4  Esp.  R.  182) ;  and  Mair  o. 
Glennie(4  Maule  &  Selw.  240,  244). 

'*My  judgment  is,  that  in  the  present  case  the  parties  never  intended 
any  partnership  in  the  capital  stock ;  but  a  mere  participation  of  interest 
in  the  profits ;  and  that  the  one  third  or  one  fourth  of  the  profits,  allowed 
by  the  agreement  to  Benjamin  Hazard,  was  merely  a  mode  of  paying  him 
at  agent  for  his  snperintendency  of  the  factories." 

I  Post,  $53  to  7a 
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[Hoportion  of  the  profits,  or  a  residuum  of  the  profits 
bejond  a  certain  sum,  as  a  compensation  for  his  la- 
bor and  services,  as  agent  of  the  concern,  and  not 
otherwise;  he  will  not  be  deemed  a  partner  in  the 
concern  firom  that  &ct  alone ;  not  a  partner  with  the 
others  inter  sese,  for  that  would  be  contrary  to  their 
intentioDS  and  olgects ;  ^  nor  as  to  third  persons,  be- 
cause the  transaction  admits  of  a  difierent  interpre- 
tationy  and  may  justly  be  deemed  a  mere  mode  of 
ascertaining  and  paying  the  compensation  of  an  agent, 
as  in  a  naked  case  of  agency.  In  such  a  case,  it 
may  be  jMoperly  enough  said,  that  the  agent  is  entitled 
to  a  share  or  portion  in  the  profits,  liquidated  or  unli- 
quidated, and,  therefore,  that  he  has,  in  a  certain  sense, 
a  community  of  interest  therein,  with  the  actual 
partners.  But  he  does  not  participate  therein  as  an 
owner  pro  ianio^  or  as  possessed .  thereof  per  my  et 
per  tout,  or  as  clothed  with  the  rights,  and  powers, 
and  dattes  of  a  partner.  He  has  only  a  limited  inter- 
est therein,  either  as  entided  to  a  fixed  sum,  to  be 
paid  out  of  the  profits,  or  as  entided  to  a  lien  therein, 
or  as  possessed  of  an  undivided  portion  thereof,  as  a 
tenant  in  common. 

^  §  33.  The  distinction  between  the  cases,  where  a 
participation  in  the  profits  will  make  a  man  liable  to 
tbird  persons,  as  a  partner,  or  not,  is  sometimes  laid 
down  by  elementary  writers  in  difierent  language. 
Thus  it  has  been  said  by  a  learned  writer ;  ^^  A  dis- 


1  Gow  on  Partn.  ch.  1 ,  p.  10, 1 1 ;  Geddes  o.  Wallace,  2  Bligh,  R.  (O.  S.) 
270;  Benjamin  o.  Portena,  2  H.  Black.  590 ;  Dry  v.  Boswell,  1  Camp.  R. 
329,  330;  Wish  v.  Small,  1  Camp.  R.  331,  note;  Ex  parte  Watson,  19 
Ves.  46] ;  Muzzy  v.  Whitney,  10  John.  R.  226 ;  Turner  v.  Bissell,  14 
Pick.  R.  192.  See  Garey  v.  Pike,  10  Adolp.  &  Ellis,  512 ;  post,  §  33  to 
36»d8,39,40. 
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tinctioDy  however,  prevails  between  an  interest  in  the 
profits  themselves,  iis  profits^  and  the  payment  of  a 
given  sum  of  money  in  proportion  to  a  given  quan- 
tum of  the  profits,  as  the  reward  of,  and  as  a  com- 
pensation for  labor  and  services."^  Another  learned 
writer  has  expressed  himself  in  the  following  terms ; 
^^  In  order  to  constitute  a  communion  of  profit  be- 
tween the  parties,  the  interest  in  the  profit  must  be 
mutual,  that  is,  each  person  must  have  a  specific  in- 
terest in  the  profits,  as  a  principal  trader.  He  is  not  a 
partner,  if  he  merely  receives  out  of  the  profits  a 
compensation  for  his  trouble,  in  the  character  of  an 
agent  or  servant  of  the  concern,"* 

§  34.  The  distinction,  as  thus  presented,  does  cer- 
tainly wear  the  appearance  of  no  small  subdety  and 
refinement,  and  scarcely  meets  the  mind  in  a  clear 
and  unambiguous  form;^  for  the  question  must  still 
recur;  when  may  a  party  properly  be  said  to  have 
"  an  interest  in  the  profits,  as  profits  ?"  When  also 
may  it  properly  be  said,  that  ^^  the  interest  in  the 
profits  is  mutual,"  and  that  ^^  each  person  has  a  spe- 
cific interest  in  the  profits,  (w  a  principal  trader  ?^^ 
No  absolute  test  is  given  to  distinguish  the  cases  from 
each  other,  and  it  is  not  easy  to  grasp  it,  when  stated 
in  so  abstract  a  form.  The  true  meaning  of  the  lan- 
guage, "  an  interest  in  the  profits,  (W  profitSy^^  (which 
has  pi:obably  been  borrowed  from  the  subde  and 
refined  statement  of  an  eminent  judge,)^  seems  to  be, 
that  the  party  is  to  participate,  indirectly  at  least,  in 


>  Gow  on  Partn.  ch.  1,  p.  18, 3d  edit. 

«  Collyer  on  Partn.  B.  1,  ch.  1,  §  l,p.  17, 18, 2d  edit 

3  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  23,  2d  edit 

4  Lord  Eldon. 
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the  losses,  as  well  as  in  the  profits,  or,  in  other  words, 
that  he  is  to  share  in  the  nett  profits,  and  not  in  the 
gross  profits.^  If  he  is  to  share  in  the  nett  profits, 
which  supposes  him  to  have  a  participation  of  profit 
and  loss,  that  will  constitute  him  a  partner ;  if  in  the 
gross  profits,  then  it  will  be  otherwise.^  Thus,  where 
an  agreement  was  made  between  the  owner  of  a 
lighter,  and  B.,  a  lighter-man,  that,  in  consideration  of 
h^  working  the  lighter,  he  should  have  half  her 
gross  earnings,  it  was  held  to  be  only  a  mode  of  pay- 
ing B.  wages  for  his  labor,  and  not  a  partnership; 
but,  that  if  the  {NX)fits  were  to  be  equally  divided  be- 
tween them,  there  the  participation  of  the  parties  of 
the  prc^t  and  loss  would  make  the  agreement  a  partner- 
ship.^ 

^    ^  35.  Lord  Eldon  has  adverted  to  the  like   dis- 
tinction, and  disapproved  of  it  in  strong  terms.     On 
one   occasion  his   Lordship  said ;  ^^  The  cases  have* 
gone  further  to  this  nicety,  upon  a  distinction  so  thin, 
that  I  cannot  state  it  as  established  upon  due  con- 

iPo0t,$5& 

<  Bond  V.  Pittard,  3  Mees.  ^Welsb.  357;  S.  C.  1  Tyrw.  &  Grang.  R. 
SIS;  post, $ 2M), and  note;  po0t,$42,4a 

>  I>7  r.  Botwell,  1  Camp.  R.  329,  330;  Cheap  v.  Cramond,  4  Barn.  Sl 
Aid.  G63, 67a  See alao  Waugh  v.  Carver,  2 H.  B1.235,  246,  247;  Saville 
f.  RobeAKm,  4  Term  R.  720 ;  Bond  v.  Pittard,  3  Meea.  &  Welsb.  R.  357. 
See  also  Cutler  v.  Winaor,  6  Pick.  R.  335 ;  Bailey  v.  Clark,  6  Pick.  R. 
372;  Tomer  v.  Bisaell,  14  Pick.  R.  11)3 ;  Chase  v.  Barrett,  4  Paige,  R. 
148, 159;  a  P.  Pearaon  v.  Shelton,  1  Mees.  &  Wels.  504;  a  C.  Tyrwh. 
k>  Grang.  848 ;  post,  §  53  to  69, 220.  —  In  this  case  the  distinction  is  clear- 
ly pointed  out  between  participation  in  the  gross  profits  and  participation 
in  the  nettprofits.  See  post,  §  220,  note.  See  1  Smith  Lead.  Cas.  p.  504, 
2d  edit  note  to  Waugh  v.  Carver,  2  H.  Bl.  235.  The  case  of  Thom^Mon 
PL  Snow,  4  Greenl.  264,  seems  to  be  contrary ;  for  it  makes  no  distinction 
between  sharing  the  nett  earnings  and  sharing  the  gross  earnings ;  post, 
44,  and  Reynolds  v.  Toppan,  15  Mass.  R.  379  See  also  Loomis  v.  Mar- 
shall, 12  Conn.  R«  69 ;  post,  §45. 
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sideration;  that  if  a  trader  agrees  to  pay  another 
person,  for  his  labor  in  the  concern,  a  sum  of  money, 
even  in  proportion  to  the  profits,  equal  to  a  certain 
share,  that  will  not  make  him  a  partner ;  but,  if  he 
has  a  specific  interest  in  the  profits  themselves,  as 
profits,  he  is  a  partner."^  On  another  occasion,  he 
said,  referring  to  the  case  before  him,  <<  That  it  w^ls 
impossible  to  say,  that  as  to  third  persons,  they  (the 
parties)  were  not  partners,  the  ground  being  settled, 
that  if  a  man,  as  a  reward  for  his  labor,  chooses  to 
stipulate  for  an  interest  in  the  profits  of  a  business, 
instead  of  a  certain  sum  proportioned  to  those  {NX)fits« 
he  is,  as  to  third  persons,  a  partner ;  and  no  arrange- 
ment between  the  parties  themselves  could  prevent 
it,"« 

^  36,  But  however  nice  the  distinction  may  be  in 
itself,  and  however  difficult  it  may  be  successfiilly  to 
\ipply  it  to  the  circumstances  of  particular  cases,  it  is 
by  no  means  clear,  that  there  is  not  a  very  just  and 
satisfactory  foundation,  on  which  it  may  well  resU^ 
The  question  in  all  this  class  of  cases  is  first  to  arrive 
at  the  intention  of  the  parties  inter  sese ;  and  second- 
ly, if  between  themselves  there  is  no  intention  to  cre- 
ate a  partnership,  either  in  the  capital  stock,  or  in 
the  profits,  whether  there  is  any  stubborn  rule  of  law. 


1  Ex  parte  Hamper,  17  Yes.  404 ;  Colly er  on  PartiL  B.  1,  ch.  1,  §  1,  p. 
98, 24,  ^  edit. ;  Ex  parte  Watson,  19  Yes.  461 ;  Turner  v.  Bissell,  14 
Pick.  192 ;  Loomis  v.  Marshall,  12  Conn.  R.  69 ;  1  Smith  Lead.  Cas.  504, 
note  2. 

9  Ex  parte  Rowlandson,  1  Rose,  R.  69, 91, 92 ;  Colly  er  on  Partn.  B.  1, 
ch.  J,  §  1,  p.  24  to  p.  29, 2d  edit ;  Ex  parte  Langdale,  18  Yes.  300.  See 
also  the  remarks  of  Mr.  Chief  Justice  Gibson  in  Miller  v.  Bartlett,  15 
Serg.  &  R.  137.  See  Hazard  v.  Hazard,  1  Stoiy,  R.  371  to  376;  ante,  § 
32,  note 

9  See  3  Kent,  Comm.  Lect  43,  p.  33, 34, 4th  edit 
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which  will  nevertheless,  as  to  third  persons,  make  a 
mere  participation  in  the  profits-  conclusive,  that  there 
is  a  partnership.     If  there  is  any  such  rule  of  law,  the 
next  inquiry  is,  as  to  the  nature,  and  foundation,  and 
true  extent  thereof.     Now,  it  is  incumbent  upon  those, 
who  insist,  that  a  partnership  exists  between  the  par- 
ties, as  to  third  persons,  by  mere  operation  of  law,  in 
opposition  to  their  own  intention,  to  establish,  that  in 
the  given  case,  under  all  the  circumstances,  there  is 
such  a  rule,  and  that  it  is  stricdy  applicable.     What 
then  is  the  rule  of  law  relied  on  for  the  purpose? 
It  is  said,  that  the  true  criterion  is,  whether  the  par- 
ties are  to  participate  in  profit ;  ^  or,  according  to  the 
language  used  on  another  occasion,  ^^  Every  man,  who 
has  a  share  in  the  profits  of  a  trade,  ought  also  to 
bear  his  share  of  the  loss,  as  a  partner."^     In  a  just 
sense,  this  language  is  sufficiendy  expressive  of  the 
general  rule  of  law ;  but  it  is  assuming  the  very  point 
in  controversy,  to  assert,  that  it  is  universally  true,  or 
that  there  are  no  qualifications,  or  limitations,  or  excep- 
tions to  it.     On  the  contrary,  the  very  cases  alluded 
to  by  Lord   Eldon,  in  the  clearest  terms  establish, 
l^t   such   qualifications,  limitations,   and    exceptions 
do  exist;  and  are   either  contemporaneous  with  the 
promulgation  of  the  general  rule,  or  are  necessary  to 
its  just  application  and  use.     It  is,  therefore,  far  from 
being  universally  true,  that  a  mere   participation  in 
the  profits,  constitutes  the  party  a  partner ;  at  most, 
it  is  true  only  sub  modo.     Indeed,   as  an  original 

1  Lord  Eldon  in  Ex  parte  Langdale,  18  Yes.  300. 

s  Grace  v.  Smith,  2  W.  Black.  R.  998,  1000 ;  Ex  parte  Hamper,  17  Yes. 
404 ;  Ex  parte  Watson,  19  Yes.  461 ;  Waugh  r.  Carver,  2  H.  Black.  247 ; 
Tomer  v.  BiBsell,  14  Pick.  R.  192. 
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question,  it  .might  admit  of  very  grave  doubt,  wheth- 
er it  would  not  have  been  more  convenient,  and 
more  conformable  to  true  principles,  as  well  as  to 
public  policy,  to  have  held,  that  no  partnership  should 
be  deemed  to  exist  at  all,  even  as  to  third  persons, 
unless  such  were  the  intention  of  the  parties,  or  unless 
they  had  so  held  themselves  out  to  the  public.^  But 
the  common  law  has  already  settled  it  otherwise ;  and 
therefore  it  is  useless  to  speculate  upon  the  subject^ 


1  See  the  remarks  of  Mr.  Chancellor  Walworth,  in  Chase  v,  Barrett,  4 
Pai^re,  R.  148, 159, 160 ;  post,  §  48,  49.  ^ 

8  The  dpround,  upon  which  the  participation  in  the  profits  of  a  trade 
although  no  partnership  is  intended  to  exist  between  the  parties,  shall  make 
them  partners,  as  to  third  persons,  \b  thus  stated  by  Lord  Chief  Justice  De 
Grey,  in  Grace  v.  Smith,  (2  W.  Black.  998, 1000).  *'  E?ery  man,  who  has 
a  share  of  the  profits  of  a  trade,  ought  also  to  bear  his  share  of  the  loss. 
And  if  any  one  takes  part  of  the  profits,  he  takes  a  part  of  that  fund,  on 
which  the  creditor  relies  for  his  payment.  If  any  one  advances  or  lends 
money  to  a  trader,  it  is  only  lent  on  his  general  personal  security,  and  yet 
the  lender  is  generally  interested  in  those  profits.  He  relies  on  them  for 
repayment.**  Now,  to  sey  the  least  of  it,  this  reasoning  is  very  artificial ; 
for  if  the  creditor  trusts  to  the  personal  security  of  his  debtor  generally^ 
for  advances  made,  or  goods  sold,  and  he  has  no  lien  on  the  property  or 
profits  of  the  trade  for  repayment,  it  seems  difficult  to  perceive,  why  other 
persons  should  be  liable  to  him  on  account  of  their  receipt  of  a  portion  of 
the  profits,  there  being  no  privity  of  contract  and  no  partnership  existing 
in  the  advances  of  money  or  goods  sold  between  the  parties.  Why  should 
a  mere  participant  in  the  profits,  contrary  to  the  intent  of  the  agreement 
between  himself  and  his  co-contractor,  be  held  responsible  to  a  creditor  of 
the  latter,  when  the  latter  has  trusted  to  his  personal  security,  and  only 
had  a  general  confidence,  that  he  was  doing  a  profitable  business  ?  Why 
should  the  creditor's  contract  displace  the  contract  of  the  immediate  pait- 
ties  ?  The  rule  might  have  some  show  of  equity,  if  the  party  were  only 
held  liable  to  the  extent  of  the  profits  received  by  him.  But  the  rule 
makes  him  liable  to  pay  all  the  losses,  and  all  the  debts,  whether  he  has 
received  any  profits  or  not  There  is  great  force  on  this  point  in  the  ar- 
gument of  the  counsel  for  the  defendants  in  Waugh  o.  Carver,  2  H.  Black. 
344, 245.  It  was  there  said ;  **  The  profits  are  not  a  capital,  unless  car- 
ried on  as  capital,  and  not  divided.    Ship  agents  are  not  traders,  but  their 
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§  37.  The  Roman  law,  and  the  modern  foreign  law 
do  not  appear  to  have  created  a  partnership  between 
the  parties,  as  to  third  persons,  without  their  consent, 
or  against  the  stipulations  of  their  own  contract ;  and, 
therefore,  the  common  law  seems  to  have  pressed  Its 
principles  on  this  subject  to  an  extent,  not  required  by, 
even  if  it  is  consistent  with  natural  justice.^  Indeed, 
die  Roman  law  deemed  all  contracts  to  be  made  only 


employment  is  merely  to  manage  the  concerns  of  such  ships  in  port,  as 
are  addressed  to  them.  Suppose  two  fishermen  were  to  agree  to  share  the 
profits  of  the  fish,  that  each  might  catch,  one  would  not  be  liable  for  mend- 
ilg  the  nets  of  the  other.  So,  if  two  watermen  agree  to  divide  their 
(ares,  neither  wonld  be  answerable  for  repairing  the  other's  boat  Nor 
would  any  artificers,  who  entered  into  similar  agreements  to  share  the  pro- 
duce of  their  separate  labor,  be  obliged  to  pay  for  each  other's  tools  orma- 
terialsi  And  this  ia  not  an  agreement  as  to  the  agency  of  all  ships,  with 
which  the  parties  were  concerned,  for  such  as  came  to  the  particular  ad- 
dress of  one,  were  to  be  the  sole  profit  of  that  one.  It  was,  indeed,  clear- 
ly the  intent  of  the  parties  to  the  agreement,  and  is  so  expressed,  that  nei- 
ther shoold  be  answerable  for  the  losses,  acts,  or  deeds  of  the  other,  and 
that  the  agreement  should  not  extend  to  their  separate  mercantile  con- 
cerns. It  must,  therefore,  be  a  strong  and  invariable  rule  of  law,  that  can 
make  the  parties  to  the  agreement  responsible  for  each  other,  against  their 
express  intenL  But  all  cases  of  partnership,  which  have  been  hitherto 
decided,  have  proceeded  on  one  or  other  of  the  following  grounds :  — 
(1^  £ither  there  has  been  an  avowed  authority  given  to  one  party  to  con- 
tract lor  the  rest;  (2).  Or,  there  has  been  a  joint  capital  or  stock ;  (3).  Or, 
m  cases  of  dormant  partners,  there  has  been  an  appearance  of  fraud  in 
holding  out  false  colors  to  the  world."  See  also  post,  §  48,  49  to  52. 
However ;  the  doctrine  is  (as  is  fully  stated  in  the  text)  completely  estab- 
lished, upon  the  very  ground  asserted  in  Grace  v.  Smith.  See  Waugh  v. 
Carver,  2  H.  Black.  235, 246,  247 ;  Cheap  v.  Cramond,  4  Bam.  &  Aid. 
e63;  Dob  v.  Halsey,  16  John.  R.34 ;  Mclver  v.  Humble,  16  East,  R.  169, 
174, 175;  3  Kent,ComnL  Lect43,p.  24,25, 27, 4th  edit;  Ex  parte  Lang- 
dale,  18  Yes.  300. 

1  See  Domat,  B.  1,  tit  8,  §  2,  art  1 ;  Id.  §  4,  art.  18 ;  Civil  Code  of 
France,  art  1862 to  art  1865;  Vinn.  ad  Inst  Lib.  3,  tit  26,  §  2,  n.  3 ;  Du- 
ranton,  Droit  Civil,  Tom.  17,  n.  328  to  n.  331 ;  Duvergier,  Droit  Civ.  Fran^. 
Tom.  5,  n.  45 ;  Id.  n.  385, 386,  387 ;  Pardessus,  Droit  Comm.  Tom.  4,  n. 
969;  post,$50. 
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between  the  immediate  parties  thereto ;  and  no  direct 
remedy  was  generally  furnished  to  or  against  third 
persons,  even  where  one  of  the  immediate  parties 
was  a  mere  agent  of  such  third  persons ;  and  it  re- 
quired the  interference  of  the  Praetor  to  enlarge  the 
remedy  by  an  equitable  extension  to  reach  them.^ 

^  38.  Admitting,  however,  that  a  participation  in 
the  profits  will  ordinarily  establish  the  existence 
of  a  partnership  between  the  parties  in  favor  of 
third  persons,  in  the  absence  of  all  other  opposing 
circumstances,  it  remains  to  consider,  whether  the 
rule  ought  to  be  regarded,  as  any  thing  more  than 
mere  presumptive  proof  thereof,  and  therefore  liable 
to  be  repelled,  and  overcome  by  other  circumstances, 
and  not  as  of  itself  overcoming  or  controlling  them. 
In  other  words,  the  question  is,  whether  the  circum- 
stances, under  which  the  participation  in  the  profits 
exists,  may  not  qualify  the  presumption,  and  satisfac- 
torily prove,  that  the  portion  of  the  profits  is  taken, 
not  in  the  character  of  a  partner,  but  in  the  charac- 
ter of  an  agent,  as  a  mere  compensation  for  labor 
and  services.  If  the  latter  be  the  true  predicament 
of  the  party,  and  the  whole  transaction  admits,  nay, 
requires,  that  very  interpretation,  where  is  the  rule  of 
law,  which  forces  upon  the  transaction  the  opposite 
interpretation,  and  requires  the  Court  to  pronounce  an 
agency  to  be  a  partnership,  contrary  to  the  truth  of 
the  facts,  and  the  intention  of  the  parties  ?  Now,  it 
is  precisely  upon  this  very  ground,  that  no  such  abso- 
lute rule  exists,  and  that  it  is  a  mere  presumption  of 
law,  which  prevails  in  the  absence  of  controlling  cir- 
cumstances, but  is  controlled  by  them,  that  the  doc- 


1  Story  on  Agency,  §  165,  261, 271,  425. 
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trine  in  the  authorities  alluded  to  is  founded.  If  the 
participation  in  the  profits  can  be  clearly  shown  to 
be  in  the  character  of  agent,  then  the  presumption 
of  partnership  is  repelled.  In  this  way  the  law  car- 
ries into  effect  the  actual  intention  of  the  parties,  and 
violates  none  of  its  own  established  rules.  It  simply  re- 
fuses to  make  a  person  a  partner,  who  is  but  an  agent 
for  a  compensation,  payable  out  of  the  profits ;  and 
there  is  no  hardship  upon  third  persons,  since  the 
party  does  not  hold  himself  out,  as  more  than  an 
agent.  This  qualification  of  the  rule  (the  rule  it- 
self being  built  upon  an  artificial  foundation)  is,  in 
truth,  but  carrying  into  effect  the  real  intention  of  the 
parties,  and  would  seem  far  more  consonant  to  justice 
and  equity,  than  to  enforce  an  opposite  doctrine,  which 
must  always  carry  in  its  train  serious  mischiefs,  or  ruin- 
ous results,  never  contemplated  by  the  parties.  In  this 
view  the  distinction,  taken  in  tlie  authorities  above  al- 
luded to,  has  a  reasonaUe  and  just  foundation,  and  is 
entirely  consistent  with  the  equities,  which  ought  to 
pre^'ail  in  all  reciprocal  contracts.^ 

1  Mr.  Chancellor  Walworth  has  expressed  himself  in  favor  of  the  dis- 
tinctioo,  as  well  founded,  in  the  case  of  Champion  v.  Boetwick,  18  Wend. 
J75,  184.  He  there  said ;  ^  There  is  a  class  of  cases,  in  which  it  has 
been  held  that  a  person,  who  merely  receives  a  compensation  for  his  labor 
IB  proportion  to  the  gross  profits  of  the  business,  in  which  he  is  employed, 
is  not  a  partner  with  his  employer  even  as  to  third  persons.  The  distinc- 
tion appears  to  be  between  the  stipulation  for  a  compensation  proportioned 
to  the  profits,  and  a  stipulation  for  an  interest  in  such  profits,  so  as  to  en- 
title him  to  an  account  as  a  partner;  (1  Rose,  R.  91);  a  distinction,  which 
Loid  ESdon  says  is  so  thin,  that  he  cannot  state  it  as  settled  upon  due  con- 
sideration. But  he  says,  it  is  clearly  settled  as  to  third  persons,  though  he 
regrets  it,  *  that  if  a  man  stipulates,  that  as  the  reward  of  bis  labor  he  shall 
have,  not  a  specific  interest  in  the  business,  but  a  given  sum  of  money, 
even  in  proportion  to  the  quantum  of  profits,  that  will  not  make  him  a  part- 
ner;  but  if  he  agrees  for  a  part  of  the  profits,  as  such,  giving  him  a  right 
to  an  aeooaBt,  thoogh  having  no  property  in  the  capital,  he  is  as  to  third 
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§  39.  Keeping  this  distinction  in  view,  all  the  sup- 
posed repugnancy  or  difficulty  of  the  various  decided 
cases  vanishes,  and  they  are  in  harmony  with  each 
other,   as  well  as  with  common  sense.     Let  us  pro- 


persons  a  partner ;  and  no  arrangement  between  the  parties  themselves 
can  prevent  it'  Ex  parte  Hamper,  Stark's  Law  of  Partn.  137.  Gary, 
however,  defends  the  principle,  upon  which  this  distinction  is  based.  He 
insists,  that  as  the  person,  who  is  to  receive  a  compensation  for  his  labor 
in  proportion  to  the  profits  of  the  business,  without  having  a  specific  lien 
upon  such  profits  to  the  exclusion  of  other  creditors,  it  is  for  their  inter- 
est, that  he  should  be  compensated  in  that  way,  instead  of  receiving  a  fix- 
ed compensation,  whether  the  business  produced  profits  or  otherwise ;  on 
the  other  hand,  that  if  he  stipulates  for  an  interest  in  the  profits  of  the.  bus- 
iness, which  would  entitle  him  to  an  account,  and  give  him  a  specific  lien 
or  a  preference  in  payment  over  other  creditors,  and  giving  him  the  full 
benefit  of  the  increased  proffts  of  the  business,  without  any  corresponding 
risk  in  case  of  loss,  it  would  operate  unjustly  as  to  other  creditors ;  and 
therefore,  that  it  is  perfectly  right  in  principle,  that  he  should  be  holden  to 
be  liable  to  third  parties,  as  a  partner  in  the  latter  case,  but  not  in  the  first 
Gary  on  Partn.  11,  note  i.  I  am  inclined  to  think  this  distinction  is  a 
sound  one,  as  regards  the  rights  of  third  persons.  But  as  between  the 
parties  themselves,  it  is  perfectly  competent  for  them  to  agree,  that  one 
shall  have  his  full  sliare  of  the  anticipated  profits,  as  a  compensation  for 
his  labor  or  skill,  without  running  any  risk  of  absolute  loss,  except  as  to 
third  persons,  if  instead  of  producing  profits  the  business  should  prove  a 
losing  concern.  Many  of  the  cases,  cited  by  the  counsel  for  the  plaintifib 
in  error,  were  tliose,  in  which  the  question  arose  between  the  immediate 
parties  to  the  agreement,  which  was  supposed  to  make  them  partners  as 
between  themselves ;  and  they  may  therefore  be  reconciled  with  other 
cases,  in  which  they  were  held  to  be  liable  as  partners  to  third  persons 
upon  the  principles  before  stated."  Mr.  Gary  in  the  passage  alluded  to 
says ;  "  It  is  not  within  the  original  object  of  this  work  to  enter  into  any 
contested  points,  or  to  broach  an  opinion  not  immediately  sanctioned  by 
judicial  decisions.  In  the  present  case,  however,  it  may  be  allowable  to 
depart  from  this  rule,  as  the  principle,  on  which  the  above  distinction  is 
grounded,  seems  to  the  author  of  this  work  perfectly  clear  and  just.  On 
the  one  hand,  suppose  a  person  is  to  receive  a  proportion  of  a  given  quan- 
tum of  profits,  by  way  of  recompense  for  his  labor,  this  cannot  be  produc- 
tive of  injustice  to  any  of  the  creditors  of  the  trader,  for  the  trader's  own 
interest  will  not  sufier  him  to  give  a  greater  proportion  of  the  profits,  than 
the  particular  adventure  will  well  afibrd.  As  if  the  risk  is  worth  ten  per 
cent  he  will  not  be  satisfied  with  securing  five  per  cent  only  as  his  own  re- 
turn, but  will  probably  offer  an  equal  share  of  the  profits  above  the  &ye  per 
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ceed  then  to  illustrate  the  doctrine  hy  adverting  to  some 
of  the  UK^e  striking  cases,  in  which  it  has  been  judi- 
cially recognised  and  confirmed.^ 

^  40.  Thus,  where  A.,  having  neither  money  nor 
credit,  offered  to  B.,  that  if  he  would  order  certain 
goods  to  be  shipped  with  A.,  upn  an  adventure  to 
fc»*eign  parts,  if  any  profit  should  arise  therefrom,  B. 
should  have  one  half  for  his  trouble  ;  and  B.  accepted 
the  ofifer,  and  the  goods  were  purchased  accordingly, 
and  charged  to  both  A.  and  B.,  as  joint  debtors  ;  and 
B.  having  been  afterwards  compelled  to  pay  the 
whole  debt,  brought  a  suit  against  A.'s  executors,  to 


cent    But  suppose  the  adventure  fails,  and  there  is  none  or  very  little 
profit  to  be  divided,  the  creditor  is  obviously  in  a  better  condition,  than  if 
a  sam  certain  had  been  given  as  wages ;  for  as  every  undertaking  must 
be  attended  with  some  expense,  and  it  is  usual  to  pay  agents  or  servants 
before  any  return  of  profit  can  be  fairly  calculated  upon,  it  would  be  un- 
msonable  to  say,  that  an  agent  or  servant  shall  not  be  paid,  until  the  tra- 
dei's  oUier  creditors  are  satisfied,  and  whether  those  wages  are  paid  by  a 
proportioD  of  the  profits,  or  by  a  sum  certain,  which  must  be  deducted  from 
the  profits,  cannot  be  very  material  to  the  creditors.    On  the  other  hand,  if 
the  agent  agrees  for  a  part  of  the  profits  as  su6h,  and  stipulates  for  an  in- 
terest in  the  profits  of  a  business,  instead  of  a  certain  sum  proportioned  to 
those  profits,  he  obtaiiu  the  right  of  an  account^  and  to  the  prejudice  of  the 
creditors  may  institute  a  suit  against  his  employer,  not  for  the  recovery  of 
Ma  wages,  but  for  an  account  of  profits ;  and,  supposing  him  not  to  be 
thereby  constituted  a  partner,  might  take  his  full  share  of  the  profits,  hav- 
ing an  obvious  advantage  over  the  other  creditors ;  for  in  case  of  the  tra- 
der's insolvency,  bis  claim  (still  supposing  him  not  to  be  a  partner)  would 
be  prior  to  that  of  other  creditors,  whereas  in  the  former  case  he  has  not  a 
determinate  interest  in  the  profits,  but,  on  the  event  of  the  trader's  becom- 
ing bankrupt,  would  be  on  the  same  footing  with  other  simple  contract 
ereditora."    See  also  Perrine  t;.  Hankerson,  6  Halst  2,  181 ;  3  Kent, 
Comm.  Lect  43,  p.  25,  note  (b),  4th  edit,  where  the  learned  commentator 
adopts  with  approbation  the  doctrine  of  Mr.  Chancellor  WalwortL    See 
abo  Story  on  Contracts,  §  352,  353,  357,  and  note. 

^  See  Montag.  on  Partn.  B.  1,  Pt  1,  p.  10  to  12,  2d  edit,  where  many  of 
the  cases  are  collected. 

Parin.  6 
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recover  the  value  of  the  goods  so  purchased;  cm 
an  objection  taken,  that  A.  and  B.  were  partners  in 
the  adventure,  and  the  action  was  not  therefcare  main- 
tainable, the  court  overruled  the  objection,  and  held, 
that  quoad  third  persons,  this  was  a  partnership ;  for 
the  plaintiff  B.  was  to  share  half  the  profits ;  but,  as 
between  themselves,  it  was  only  an  agreement  for  so 
much,  as  a  compensation  for  the  plaintiff's  trouble, 
and  for  lending  A.  his  credit.^  In  this  case  the  pur- 
chase was  on  joint  account,  for  the  purpose  of  sell- 
ing the  same  goods  and  dividing  the  profits;  and 
therefore  it  might  well  be  deemed  a  partnership,  as 
to  third  persons,  as  for  example,  in  favor  of  the  seller 
of  the  goods,  consistendy  vrith  the  distinction  above 
stated. 

^  41.  But  a  case,  bringing  the  distinction  to  its 
strictest  test,  may  easily  be  put,  of  factors,  brokers, 
and  others  agents,  who  are  employed  to  sell  goods  on 
account  of  their  principals,  and  are  to  receive  a  com- 
mission out  of  the  profits,  or  a  proportion  of  the  profits, 
or  a  particular  percentage  out  of  the  price,  or  a  part  or 
the  whole  of  the  price,  beyond  a  certain  sum,  for  which 
the  goods  are  sold,  as  a  compensation  for  their  services. 
In  all  such  cases  it  has  been  constantly  held,  that  the 
factors,  brokers,  and  other  agents  are  not  partners 
with  their  principals,  as  to  third  persons,  and,  a  for- 
tiori^ not  between  themselves   and   their    principals.^ 


1  Hesketh  v,  Blanchard,  4  East,  R.  144, 146 ;  Smith  r.  Watson,  2  B.  & 
Cresw.  401 ;  post,  §  56,  and  note. 

^  Collyer  on  Partn.  B.  1,  ch.  1,  §  l,p.  18  to  p.  29.  See  Dixon  v.  Cooper, 
3  Wils.  40 ;  Benjamin  v,  Porteus,  2  H.  Black.  590 ;  Meyer  v.  Sharpe,  5 
Taunt  R.  74 ;  Rice  v.  Austin,  17  Mass.  R.  197,  206 ;  3  Kent,  Comm. 
Lect  43,  p.  33,  4th  edit ;  2  Bell,  Comm.  B.  7,  p.  623, 5th  edit ;  Wishing- 
ton  V.  Herring,  3  Moore  &  Payne,  30 ;  Gibbons  v.  Wilcox,  2  Starkie,  R. 
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It  might  be  diflerent,  as  to  third  persons,  (as  we  shall 
hereafter  see,)  if  the  factor,  broker,  or  other  agent, 
were  not  only  thus  to  receive  a  proportion  of  the 
profits,  but  also  to  bear  a  proportion  of  the  losses.^ 
So,  where  a  lighter-man  agreed  with  the  owner  of  a 
lighter  to  work  the  lighter,  and  to  receive  half  of  the 
gross  earnings,  as  his  compensation  therefor,  he  was 
held  not  to  be  a  partner,  even  as  to  third  persons ; 
bat  it  was  merely  a  mode  of  compensation  of  his 
services.*  So,  where  a  person  agreed  to  give  his 
attendance  and  services  in  a  grocery  store,  and  for 
such  attendance  and  services  he  was  to  receive  a  fixed 
salary,  and  also  a  commission  of  seven  per  cent,  upon 
the  profits  of  the  business,  from  the  owners,  it  was  held, 
that  this  did  not  constitute  him  a  partner,  upon  the 
ground,  that  a  commission  on  the  profits  was  distinct 
from  an  interest  in  the  profits.^  It  might  perhaps  be 
more  accurately  said,  that  it  was  a  mere  mode  of  com- 
pensation for  an  agency.  The  like  rule  would  apply, 
where  a  person  should  agree  to  depasture  cattle  on  the 
lands  of  another,  who  was  to  be  repaid  for  fattening 
the  same,  by  equally  dividing  all  the  profits  with  the 
owner,  above  £20,  the  estimated  value  of  the  cattle, 
upon  a  resale.^ 


45;  Gow  on  Partn.  ch.  1,  p.  18  to  p.  20,  3d  edit. ;  Ex  parte  Watson,  19 
Yes.  461 ;  Turner  v.  Bissell,  14  Pick.  R.  192. 

1  Smith  V.  Watson,  2  B.  &  Cresw.  401 ;  Collyer  on  Partn.  B.  1,  ch.  1, 
$  1,  p.  19,  2d  edit ;  Green  v.  Beesley,  2  Bing.  N.  Cas.  108.  Bat  see  Mair 
V.  Glennie,  4  M.  &  Selw.  240;  Perrott  r.  Bryant,  2  Younge  &  Colly.  61, 
67,68. 

«  Ante,  §  34  Dry  r.  Boswell,  1  Camp.  R.  330 ;  Collyer  on  Partn.  R  1, 
ch.  1,  §  1,  p.  21, 2d  edit ;  Gow  on  Partn.  19,20, 3d  edit ;  Taggard  v.  Lor- 
ing,  16  Mass.  R.  336;  Cutler  r.  Winsor,  6  Pick.  R.  335;  Cheap  v.  Cra- 
mond,  4  Barn.  &  Aid.  663,  670.  See  also  Mohawk  and  Hudson  Railroad 
Co.  p.  Niles,  3  Hill,  N.  Y.  R.  161. 

3  Miller  v.  Bartlett,  15  Serg.  &  R.  137. 

4  Wish  V.  SmaU,  1  Camp.  R.  331,  note ;  Gow  on  Partn.  19, 20,  3d  edit 
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§  42.  It  is  upon  the  like  ground,  that,  if  the  master 
of  a  ship  contracts  with  the  owner  to  receive  a  cer- 
tain proportion  of  the  profits  of  the  voyage,  in  lieu 
or  wages  and  primage,  this  alone  will  not  consti- 
tute him  a  partner  with  the  owner  in^  the  adventure 
inter  sesCj  whatever  may  be  the  case  as  to  third  per- 
sons.^     So,  seamen  engaged  in  the  whale  fisheries, 


1  Mair  v.  Glennie,  4  M.  &  Selw.  240.  —  In  this  case,  by  agreemeDt  the 
master  of  the  ship  was  to  have,  in  lieu  of  wages,  primage,  &c  one  fifth 
share  of  the  profit  or  loss  of  the  intended  voyage  on  ship  and  cargo,  and  was 
to  follow  tlie  instructions  of  the  owner  of  the  ship  and  cargo,  and  do  all  the 
business  himself  that  he  could  do,  and  for  the  rest  make  the  best  bargains 
he  could.  The  voyage  was  to  Havana,  and  to  take  in  a  retnm  cargo  for 
the  Baltic.  The  owner  became  bankrupt  during  the  voyage,  and  had  nooit- 
gaged  the  ship  to  A  &  Co.  for  advances ;  who  had  not  taken  possession 
of  the  ship  upon  her  return,  and  had  also  become  bankrupts.  The  ship 
and  cargo  had  been  sold,  and  the  suit  was  by  the  assignees  of  the  owner 
against  the  assignees  of  the  mortgagees,  for  the  proceeds.  One  question 
was,  whether  the  master,  under  the  agreement,  was  a  partner  in  the  ship 
and  cargo,  for  the  voyage.  The  Court  held  that  he  was  not  On  this  oc- 
casion Lord  Ellenborough  said ;  "  And  upon  this  point,  it  has  been  con- 
tended, that  the  captain  was  virtually  a  partner.  But  on  what  ground  has 
it  been  so  contended  ?  The  ground  is,  because  payment  of  the  captain's 
wages  was  to  depend,  as  to  its  amount,  upon  a  reference  to  the  value  of 
the  cargo;  but,  according  to  that  mode  of  argument,  every  seaman  in  a 
Greenland  voyage  would  become  a  partner  in  a  fishing  concern.  There  is 
no  pretence,  therefore,  for  saying,  that  the  captain  was  a  partner,  because 
his  wages  were  to  be  regulated  and  paid  by  reference  to  a  calculation  on 
the  profits  of  the  adventure."  This  language  is  certainly  very  general ; 
and  perhaps  in  its  application  it  ought  to  be  limited  to  the  very  case  before 
the  court,  which  involved  the  point  only  whether  there  was  a  partnership 
between  the  parties ;  not  whether  there  was  a  partnership  as  to  third  per- 
sons. It  is  indeed  difficult  even  with  this  qualification  to  reconcile  this  case 
with  the  doctrine  promulgated  in  some  other  cases ;  for  as  the  master  was 
to  share  both  in  the  profit  and  losses  of  the  voyage,  it  would  seem  that  the 
owner  and  master  were  inler  geae  partners  in  the  ship  and  cargo  for  the 
voyage,  as  well  as  in  regard  to  third  persons.  At  least  there  are  authori- 
ties which  sustain  this  view  of  the  matter.  See  ante,  §  37, 32, 34,  41 ; 
post,  §  43, 44,  55, 56, 57, 58 ;  Smith  v.  Watson,  2  B.  &.  Cresw.  401 ;  Bond  v. 
Pittard,  3  Mees.  &  Welsh.  357 ;  Green  r.  Beesley,  2  Bing.  N.  Cas.  108 ; 
Perrott  v.  Bryant,  2  Y.  &  Coll.  61,  68 ;  Collyer  on  Partn.  B.  1,  ch,  1,  §  1, 
p.  20  to  p.  24, 2d  edit 
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who  are  to  receive  a  certain  proportion  of  the  profits 
or  proceeds  of  the  voyage  after  the  sale  thereof,  in 
lieu  of  wages,  are  not  deemed  inter  56,  or  as  to  third 
persons,  partners  with  the  owner  and  master  therein  ; 
bat  their  shares  are  treated,  as  in  the  nature  of  wages, 
unliquidated  at  the  time,  but  capable  of  being  reduced 
tea  certainty,  on  the  sale  of  the  oil  or  fish,  when  it 
has  taken  place ;  and  thus  they  become  entitled  to 
wages  to  the  extent  of  their  proportion  in  the  pro- 
duce of  the  voyage.^  It  would  be  manifestly  against 
the  common  understanding  in  all  such  voyages,  to 
consider  them  partners  inter  sese.^  And  it  would  be 
equallj  against  the  common  usage  to  treat  them  as 
partners  as  to  third  persons,  and  liable  thereby  for  the 
outfits,  advances,  and  other  charges  for  the  voyage  to 
third  persons,  who  should  give  credit  for  them.  On 
the  contrary,  in  all  such  voyages,  the  owner  of 
the  ship  is  treated  as  solely  responsible  therefor, 
and  the  masters,  officers,  and  crew  are  not  even 
deemed  tenants  in  common  in  the  voyage,  but  are 
rather  deemed  entided  to  several  and  distinct  pro- 
portions of  the  proceeds  thereof,  as  in  the  nature 
of  wages,  and  in  no  sense,  as   partners.^     The  case 


1  Wilkinson  v.  Frazier,  4  Esp.  R.  182;  Baxter  v.  Rodman,  3  Pick.  R. 
eS,  438, 439;  Turner  v.  Bissell,  14  Pick.  R.  193, 195. 

<  Rice  V.  Austin,  17  Mass.  R.  197, 205, 206.—  Mr.  Justice  Putnam  in 
delivering  the  opinion  of  the  Court  in  this  case  said ;  "It  cannot,  however, 
be  true,  that  all,  who  participate  in  the  profits,  are  to  be  considered  as 
pntners,  in  respect  to  the  concern  or  adventure,  from  which  the  profits  of 
the  voyage  arise.  Seamen,  for  example,  who  are  employed  in  the  whale 
fiiheries,  are  usually  compensated  for  their  services  by  a  certain  part  of 
the  profits  of  the  voyage.  Nevertheless,  it  has  not  been  supposed,  that 
this  circumstance  made  the  mariner  a  partner  with  the  ship-owner,  so  as 
to  render  it  lawful  for  a  creditor  of  the  mariner  to  take  the  whole  cargo  of 
ofl  /or  his  private  debt."    See  also  Turner  v.  Bissell,  14  Pick.  R.  192. 

s  See  FemiiDgs  v.  Lord  Grenville,  1  Taunt  241. —  In  Baxter  v.  Rod- 
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therefore,  is  one,  where  the  seamen  are  to  participate 
in  the  profits,  if  any,  but  are  to  bear  no  part  of  the 
losses,  if  the  profits  are  not  sufficient  to  repay  the 
owner.^  In  like  manner,  where  persons,  who  are 
engaged  as  dredgers  in  the  oyster  fisheries,  have  no 
interest  in  the  boats,  nor  in  the  fish  caught,  but  the 


man,  (3  Pick.  R.  435,  438,)  Mr.  Chief  Justice  Parker,  in  delivering  the 
opinion  of  the  Coart,  it  being  a  case  growing  out  of  a  contract  for  a 
whaling  voyage,  said;  **The  first  objection  is,  that  as  by  virtue  of  the 
contract,  on  which  the  master  and  crew  engage  in  the  voyage,  they  are 
to  receive  their  pay  out  of  the  proceeds  of  the  oil,  they  are  joint  ownen 
and  qtuisi  partners,  and  so  ought  all  to  have  joined  in  the  action.  If  thia 
were  the  law,  it  would  be  found  to  be  exceedingly  inconvenient,  and 
would,  no  doubt,  entirely  break  up  the  peculiar  mode  of  conducting  these 
voyages,  which  have  been  found  to  be  so  beneficial  to  those,  who  cany 
them  on,  and  to  the  country.  That  every  seaman  should  be  tenant  in 
common  with  all  the  other  seamen,  the  master,  and  the  owners  of  the 
vessel,  in  all  the  oil,  which  may  be  taken  on  a  whaling  voyage,  so  that  no 
action  could  be  brought  respecting  it  without  joining  all,  and  none  could 
be  sued  without  the  whole,  giving  every  seaman  a  right  to  discontinoe 
the  action,  or  to  release  the  claim,  or  to  receive  payment  for  the  whole, 
would '  be  a  state  of  things  not  suspected  by  the  wise  and  enterprising 
men,  who  have  carried  on  the  whale  fishery.  But  we  think  it  is  not  the 
law.  The  owners  of  the  vessel  and  projectors  of  the  voyage  aie  the 
owners  of  the  product  of  the  voyage.  The  true  meaning  of  the  shipping 
contract  is,  that  the  men  shall  be  paid  out  of  the  proceeds  in  a  stipulated 
proportion.  It  is  an  agreement  as  to  the  mode  of  compensation,  and  gives 
them  no  property  in  the  oil,  but  only  regulates  the  amount  of  compensa- 
tion.*' In  the  common  cod  fisheries  a  difiTerent  usage  seems  to  prevail. 
There  the  fishermen  generally  share  the  fish  caught,  and  the  proceeds 
thereof,  when  sold  by  the  owner,  in  certain  fixed  proportions.  This  has 
never  been  supposed  to  constitute  them  partners  inter  sese,  or  as  to  third 
persons,  in  the  adventure.  At  most  they  could  be  deemed  no  more  than 
tenants  in  common  of  the  fish  caught  with  the  owner.  The  Act  of  Con- 
gress manifestly  contemplates  them  as  having  rights  and  interests  in  sev- 
eralty, and  gives  each  fisherman  a  several  remedy  against  the  vessel  for 
his  share  of  the  fish  caught,  and  of  the  proceeds  when  sold.  Act  of  19 
June,  1813,  ch.  2.    See  Houston  v.  Darling,  4  Shepley,  R.  413. 

1  See  Coppard  v.  Page,  Forest,  R.  1 ;  Perratt  r.  Bryant,  2  Younge  Sl 
Coll.  6J,  67,6a 
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latter  belong  wholly  to  the  owners  of  the  boats ;  and 
the  dredgers  are  to  receive  a  share  of  the  profits  ;  such 
persons  are  not  deemed  partners  in  the  adventure, 
either  inter  sese,  or  as  to  third  persons ;  but  it  is  treated 
as  a  mere  mode  of  calculating  the  amount  of  wages 
due  to  them  from  the  owners  of  the  boats.^  But  it 
might  be  otherwise,  if  the  dredgers  were  to  share  in 
the  profits  and  losses  according  to  certain  agreed  pro- 
portions.^ 

"^  ^  43.  In  America  the  doctrine  has  been  applied  to 
other  analogous  cases,  and  pressed  somewhat  farther. 
Thus,  where  a  party  was  to  receive  by  way  of  rent 
a  portion  of  the  profits  of  a  farm  or  tavern,  let  to  hire 
by  him,  it  was  held,  that  he  ought  not  to  be  deemed 
a  partner  in  the  concern  ;  but  that  it  was  to  be  treated 
as  a  mode  of  receiving  compensation  only.^  Upon 
the  like  analogy,  where  A.  advanced  his  funds  to  be 
invested  by  B.  in  live  oak  in  Florida,  to  be  procured, 
cut,  and  transported  at  the  expense  of  B.,  but  on 
account  and  risk  of  A.  to  the  navy  yard  of  the  Unit- 
ed States,  and  for  his  services  and  disbursements,  B. 
was  to  receive  half  the  profits,  and  A.,  for  his  risk  and 
advances,  was  to  have  the  residue  of  the  profits;  it 
was  held,  that  the  parties  were  not  partners  in  the 
timber,  nor  could  third  persons  be  at  liberty  to  treat  it  as 
partnership  property.  On  that  occasion  the  Court  said, 
that  it  was  not  true,  that  all,  who  participated  in  the 
profits,  are  to  be  considered  as  partners  in  respect  to 
the  concern  or  adventure,  from  which  the  profits  arise.^ 

1  Perrott  v.  Bryant,  2  Y.  &  Coll.  R.  61, 67. 

<  Coppard  v.  Page,  Forest,  R.  I ;  Perrott  v.  Bryant,  2  Y.  &  Coll.  61, 
68.    But  866  Mair  v.  Glennie,  4  M.  &  Selw.  240. 

'  Perrine  v.  Hankinson,  6  Halst  R.  181 ;  3  Kent,  Comm.  Lect.  43,  p. 
33, 4th  edit 

4  Rice 9.  AostiD,  ITMaie.  R.  197,90a 


68  PARTNERSHIP.  [CH.  IV. 

And  the  case  was  put  of  shipments  to  India  upon 
half  profits,  (which  are  so  generally  practised  in  this 
country,)  in  which  it  has  never  been  supposed,  that 
thereby  the  shippers  and  the  owners  of  the  ship  be- 
came answerable  for  each  other,  or  were  in  any  way 
interested,  as  partners,  in  respect  to  the  property, 
which  constituted  the  original  adventure,  and  which 
was  undertaken  to  be  carried  to  India  for  half 
profits,  or  in  the  return  cargo,  in  which  the  pro- 
ceeds were  invested ;  but  that  the  half  profits  were 
treated  only  as  a  mode  of  compensation  for  freight, 
disbursements,  and  charges  in  the  course  of  the 
voyage.^  So,  where  A.  and  B.,  having  entered  into 
a  contract  with  a  turnpike  company  to  make  and 
complete  a  certain  road,  afterwards  agreed  with  C. 
to  let  him  have  a  share  of  the  profits,  if  any,  in  mak- 
ing the  second  ten  miles  of  the  road,  in  proportion  to 
the  help  he  afforded  in  completing  the  same,  the  one 
half  to  be  taken  from  A.'s  part,  and  the  other  half 
from  B.'s  part ;  it  was  held,  that  this  agreement  did 
not  create  a  partnership  between  A.,  B.,  and  C,  but 
was  only  a  mode  of  paying  C.  for  his  help  and  la- 
bor.* 

§  44.  So,  where  the  master  of  a  ship  agreed  with 
the  owner,  to  take  her  for  the  purpose  of  getting  em- 


1  Rice  V.  Austin,  17  Mass.  R.  197, 206;  Turner  v.  Bissell,  14  Pick.  R. 
192,  195 ;  3  Kent  Comm.  Lect  43,  p.  34,  4th  edit 

8  Muzzy  V.  Whitney,  10  John  R.  226. —  In  this  last  case,  as  in  Hes- 
keth  V,  Blanchard,  (4  Eaat,  144,)  the  real  question  before  the  Court  was, 
whether  the  parties  were  partners  inter  sese ;  and  tlie  Ck)urt  did  not  de- 
cide, whether  the  parties  were  partners  as  to  third  persons,  as  the  Court 
did  in  Hesketh  v.  Blanchard.  But  the  inference  deducible  from  the  lan- 
guage of  the  Court  leads  to  the  conclusion,  that  they  were  not  partners 
either  way.  3  Kent  Comm.  Lect  43,  p.  34,  4th  edit  But  see  Dob  r. 
Halsey,  16,  John.  R.  34 
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ployment  in  the  freighting  business,  and  engaged  to 
iictual  and  man  her,  and  pay  half  the  port  charges, 
pilotage,  &c. ;  and  the  owner  was  to  paj  the  other 
half,  together  with  eight  dollars  per  month  for  one 
man's  wages,  and  to  put  the  vessel  in  sufficient  order 
for  business ;  and  all  the  money  so  stocked  in  the  vessel 
was  to  be  equally  divided  between  the  master  and  the 
owner,  each  party  accounting  for  the  above ;  it  was 
held,  that  the  master  was,  pro  hoc  vice^  owner  for  the 
voyage  undertaken,  and  the  owner  was  not  a  partner, 
even  as  to  third  persons ;  for  the  agreement  amount- 
ed to  no  more  than  a  compensation  out  of  the  earn- 
ings of  the  vessel,  after  deducting  certain  fixed 
chaiges.^  In  this  case  the  deduction  was  from  the 
gross  earnings.  In  another  case  the  same  principle 
was  applied  to  the  case  of  the  nett  earnings.  Thus, 
where  the  vessel  was  let  to  charter  to  the  master  for 
the  season,  and  she  was  by  the  agreement  to  be  at 
the  risk  of  the  owner,  and  after  deducting  the  first 
cost  of  the  lumber,  or  whatever  she  might  carry, 
the  owner  was  to  receive  two  fifths  of  the  nett  pro- 
ceeds, and  the  master  was  to  purchase  the  cargoes  at 
his  own  expense,  'to  victual  and  man  the  vessel,  and 
to  pay  the  two  fifths  at  the  end  of  each  trip ;  it  was 
held,  that  the  master  was,  pro  hoc  vicCj  owner  for  the 
season ;  and  that  the  general  owner  was  not  liable  to 
third  persons,  as  a  partner  on  account  of  other  ship- 
ments, not  made  within  the  scope  of  the  agreement.^ 


1  Coder  V.  Winsor,  6  Pick.  R.  335;  Taggard  v.  Loring,  16  Mass.  R. 
336.    See  Dry  v.  Boewell,  1  Camp.  R.  329,  330. 

>  Reynolds  v.  Toppan,  15  Mass.  R.  370. — This  case  seems  to  have 
turned  upon  its  own  peculiar  circumstances ;  otherwise,  it  might  not  seem 
easy  at  first  view  to  reconcile  it  w^h  the  doctrine  of  Lord  Ellenborough, 
in  Dry  v.  fiotwell,  1  Camp.  R.  329, 330,  where  the  distinction  is  expressly 
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^  45.  Other  cases  have  arisen,  where  the  same 
distinction  has  been  still  more  strikingly  adopted. 
Thus,  where  A.,  residing  at  a  distance  from  a  factory 
of  cloths,  occupied  by  B.,  entered  into  an  agree- 
ment with  B.,  in  substance  as  follows;  A.  was 
to  furnish  a  full  supply  of  wool  for  the  factory  for 
two  years ;  and  B.  was  to  manufacture  such  wod 
into  broadcloths  and  satinets,  in  a  good  and  work- 
manlike manner,  according  to  the  directions  of  A.,  and 
to  devote  the  entire  use  of  his  factory  to  that  pur- 
pose for  the  term  ;  and  the  nett  proceeds  of  the  cloths, 
after  deducting  the  incidental  expenses  and  charges 
of  sale,  were  to  be  divided,  so  that  A.  should  have 
fifty-five  per  cent.,  and  B.  forty-five  per  cent  thereof; 
and  in  the  manufacture  of  satinets  from  such  wool 
A.  was  to  pay  fifty-five  per  cent.,  and  B.  forty-five 
per  cent,  of  the  cost  of  the  warp ;  and  the  expense 
of  insurance  on  the  work  and  cloth  was  to  be  borne 
by  A.  and  B.,  in  the  same  ratio  as  their  interest  was  in 
the  final  division  of  the  avails  of  the  cloths ;  and  in 
case  of  the  destruction  of  any  work  or  cloth  by  fire, 
the  amount  received  of  the  insurers  was  to  be  divi- 
ded between  A.  and  B.,  according  to  the  loss  sustained 
by  each ;  it  was  held,  that  under  this  agreement,  A. 
and  B.  were  not  partners,  either  inter  se^  or  as  to 
third  persons,  and  that  B.  had  no  other  interest  in  the 
profits,  than  a  compensation  for  his  labor  and  mate- 
rials by  a  percentage  on  the  avails  of  the  cloths.^ 


taken  between  sharing  the  gross  earnings  and  sharing  the  nett  earnings. 
The  former  is  not,  the  latter  is,  the  case  of  h,  partnership.  Ante,  §  34,  & 
note;  post,  §  56. — See  also  Cheap  v.  Cramond,  4  B.  &  Aid.  663, 668, 
cited  post,  §  56,  note. 

1  Loomis  V.  Marshall,  13  Conn.  R.  69. —  The  general  reasoning  of  the 
cases  on  this  subject  was  so  fully  gone  into  upon  this  occasion,  that  it 


CH.  IV.j  AS    TO    THIRD    PERS0X9S.  71 

§  46.  The   like  decision  was  made  under  the  fol- 
lowing circumstances.     By  a  written   agreement  A. 


may  be  icceptable  to  the  learned  reader  to  have  an  opportunity  to  exam- 
ine it    Mr.  Jostice  Hantingdon,  in  delivering  the  opinion  of  the  Court, 
Mid ;  **  That  the  parties  to  thia  agreement  did  not  intend  to  create  a  pari- 
senhipv  either  as  between  themselves  or  third  persons,  is,  we  think,  very 
obvious  from  the  facts  set  forth  in  the  motion,  connected  with  the  stipula- 
tioDs  contained  in  the  agreement;  and  if  they  are  liable  as  partners,  they 
are  made  so  by  construction  of  law.  Those,  who  were  to  furnish  the  wool, 
supposed  tfaey  alone  were  responsible  for  the  purchase  money ;  and  those, 
who  were  to  perform  the  labor  and  provide  the  materials  necessary  to  com- 
plete  the  manufacture  of  it,   believed  they  alone  were  liable  for  the 
price  of  the  kbor  and  materials.    If  they  are  all  jointly  liable,  their  lia- 
bility arises  from  the  fact,  that  they  have  entered  into  a  contract,  which 
as  between  themselves  and  the  plaintiff,  controls  their  clear  intention,  if 
not  ezpreas  stipulation,  to  the  contrary.    And  it  is  undoubtedly  true  that 
a  petsoD  may  expressly  refuse  to  be  responsible  as  partner,  and  yet,  in  the 
same  instrument,  which  contains  that  refusal,  may  agree  to  such  terms  as 
will  in  law  constitute  him  a  partner.    Whether  these  defendants  have  en- 
tered into  such  terms,  is  to  be  determined  by  a  fair  construction  of  the 
agreement,  which  they  have  executed.    While,  on   the  one  hand,  we 
should  be  careful  to  adopt  no  rule  of  construction,  which  would  enable  par- 
ties, who  are  interested  in  the  profits  of  business,  as  profits,  to  deprive  the 
creditors  of  any  portion  of  the  fund,  on  which  they  have  a  just  claim  for 
the  pajrment  of  the  debts  due  to  them ;  so,  on  the  other  hand,  (to  use  the 
language  of  Kent,  Ch.  J.  in  Post  v.  Kimberly,  9  Johns.  R.  504,)  <We 
most  be  careful  not  to  carry  the  doctrine  of  constructive  partnership  so 
far  as  to  render  it  a  trap  for  the  unwary.    We  must  in  this,  as  in  other 
cases,  look  to  the  entire  transaction,  in  order  to  judge  correctly  of  its  na- 
tme  and  tendency.    And  we  think,  (as  is  said  by  Gould  J.  in  Coope  &.  al.  o. 
Eyre  &  al.  1  H.  Bla.  44,)  ^  Cases  of  this  nature  should  stand  on  broad  lines, 
not  on  subtleties  and  refinements,  the  source  of  litigation  and  d  isputes."    A 
community  of  interest  in  land,  does  not,  of  itself,  constitute  a  partnership; 
nor  does  a  mere  community  of  interest  in  personal  estate.    There  must 
be  some  joint  adventure,  and  an  agreement  to  share  in  the  profit  of  the 
nadertaking.    Porter  v.  McClure  &  al.  15  Wend.  187 ;  Green  v.  Bcesley, 
3  Bing.  N.  C.  106;  Fereday  v.  Hordern,  Jacob,  144.    This  community  of 
profit  is  the  test  to  determine,  whether  the  contract  be  one  of  partnership ; 
uid  to  constitute  it,  a  partner  must  not  only  share  in  the  profits,  but  share 
ui  tL«m  as  a  principal ;  for  the  rule  is  now  well  established,  that  a  party, 
who  litipulates  to  receive  a  sum  of  money  in  proportion  to  a  given  quantum 
of  the  profits,  as  a  reward  for  his  labor,  is  not  chargeable  as  a  partner. 
The  cases  are  collected  and  well  arranged  by  Collyer,  in  his  Treatise  on 
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agreed  to   furnish  B.  for  one   year   with  wool  to  be 
worked  into  satinets,  and  fi.  was  to  deliver  to  A.  all 


Partnership,  14, 15  &  seq.  and  by  Gary,  (on  Partn.)  8,  9, 10, 11.    They 
embrace  factors  and  brokers,  who  receive  a  commission  out  of  the  profits 
of  the  goods  sold  by  them ;  masters  of  vessels,  who  share  in  the  profit  and 
loss  of  the  adventure  in  lieu  of  wages;  seamen  employed  in  the  whale 
fisheries ;    shipments  from   this  country  to  India  on  half  profits ;  those, 
who  receive,  in  the  form  of  rent,  a  portion  of  the  profits  of  a  farm  or  tav* 
em ;  and  a  variety  of  other  adventures,  to  which  it  is  unnecessary  partic- 
ularly to  refer.    Dry  v,  Boswell,  1  Campb.330;  Wish  v.  Small,  lb.  note; 
Hesketh  v.  Blanchard,  4  East,  143 ;  Mair  &  al.  v.  Glennie  &  al.,  4  M.  d& 
S.  240 ;  Dixon  v.  Cooper,  3  Wils.  40 ;  Withington  v.  Herring  &  al.  5 
Bing.  442;  Rice  v.  Austin,  17  Mass.  R.  1^;  Baxter  &  al.  v.  Rodman,  3 
Pick.  435 ;  Cutler  &  al.  v.  Winsor,  6  Pick.  335 ;  Turner  v.  Bissell  &  aL  14 
Pick.  192 ;  Muzzy  v.  Whitney,  10  Johns  R.  226 ;  Ross  v.  Drinker,  2  Hall,  415; 
Harding  v.  Foxcrofl,  6  Greenl.  76 ;  Thomson  v.  Snow,  4  Greenl.  264 ;  Miller 
V.  Bartlett,  15  Serg.  &  Rawle,  137.  The  rule,  which  these  and  other  caBee 
establish,  is  founded  on  tlie  distinction,  which  has  been  taken  between  agree- 
ments, by  which  the  parties  have  a  specific  interest  in  the  profits  them- 
selves, as  profits,  and  such  as  give  to  the  party  sought  to  be  charged  as  a 
partner,  not  a  specific  interest  in  the  business  or  profits,  as  such,  but  a 
stipulated  proportion  of  the  profits,  as  a  compensation  for  his  labor  and 
services.    Ex.  parte  Chuck,  8  Bing.  499.    We  are  aware  that  this  dis- 
tinction has  not  received  the  approbation  of  Lord  Eldon,  who  says,  in  Ex 
parte  Hamper,  17  Ves.  404;  '  The  cases  have  gone  farther  to  thianice^, 
upon  a  distinction  so  thin,  that  I  cannot  state  it  as  established  upon  due 
consideration,  that  if  a  trader  agrees  to  pay  another  person  for  his  labor  in 
the  concern,  a  sum  of  money  even  in  proportion  to  the  profits,  equal  to  a 
certain  share,  that  will  not  make  him  a  partner;  but  if  he  has  a  specific 
interest  in  the  profits  themselves,  as  profits,  he  is  a  partner.    It  is  clearly 
settled,  though  I  regret  it,  that  if  a  man  stipulates,  that,  as  the  reward  of 
his  labor,  he  shall  have,  not  a  specific  interest  in  the  business,  but  a 
given  sum  of  money,  even  in  proportion  to  a  given  quantum  of  the  profits, 
that  will  not  make  him  a  partner ;  but  if  he  agrees  for  a  part  of  the 
profits,  as  such,  giving  him  a  right  to   an   account,  though  having  no 
property  in  the  capital,  he  is,  as  to  third  persons,  a  partner.'    Id.  112;  Ex 
parte  Rowlandson,  1  Rose,  91 ;  Ex  parte  Watson,  19  Ves.  458.    We  do 
not  propose  to  examine  the  reasonableness  of  the  doubts  expressed  by 
this  distinguished  Judge.    Such  inquiry  we  consider  closed  by  a  seriea 
of  precedents,  which  we  do  not  feel  at  liberty  to  disregard.    They  have 
settled  principles,  which  have,  for  a  long  period,  regulated  the  agreements 
of  parties,  in  cases  to  which  they  are  applicable ;  and  they  ought  not 
now  to  be  questionod.    The  distinction,  to  which  we  have  referred  in  our 
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the  satinets,  which  the  wod  would  make,  and  to  find 
and  pay  f(Nr  warps  for  the  same  ;  A.  was  to  pay  B.  for 
working  the  wool,  finding  the  warps,  &c.,  forty  per 
cent,  on  the  sale  of  the  satinets  ;  each  was  to  pay  half 
the  charges ;  A.  was  to  have  the  whole  direction  of  the 
sales,  and  if  he  should  make  sales  himself,  he  was  to 
have  one  and  a  half  per  cent,  upon  forty  per  cent,  of 
the  sales.  It  was  held,  that  A.  and  fi.  were  not  part- 
ners inter  se^  or  as  to  third  persons.^ 


opinion  embiiees  the  present  case.  The  object  of  Marshall  and  his  asso- 
ciates was,  to  have  the  wool  manufactured  into  cloth.  They  resided  at  a 
distance  from  the  factory,  occupied  by  French' and  Hubbell,  and  were  un- 
acquainted with  the  business  of  manufacturing.  They  were  willing  to  avail 
themeelves  of  the  opportunity,  which  the  possession  of  the  factory  by 
French  afforded,  of  having  their  wool  worked  into  cloth,  and  of  the  skill 
of  FVench  and  Hubbell,  to  prepare  it  for  market  To  secure  and  increase 
ezection,  they  agreed  to  give  them,  as  a  reward  for  their  services  and 
the  materials,  which  they  should  furnish,  a  certain  proportion  of  the  '  net 
proceeds  of  all  the  cloths,  after  deducting  incidental  and  necessary  ex- 
penses of  transporting  and  other  proper  charges  of  sale.'  It  is  not  ex- 
pressed, in  terms,  to  be  for  such  compensation  ;  but  this  is  its  legal  mean- 
ing. In  many  of  the  cases,  to  which  we  have  referred,  the  language  of 
the  agreements  was  not  more  explicit  than  in  the  one  now  under  consider- 
ation ;  but  looking  at  the  entire  transaction,  snch  was  considered  the  ob- 
vioQs  meaning  of  the  parties.  French  and  Hubbell  had  no  other  interest 
io  the  profits,  than  such  as  arose  from  the  agreement  to  pay  them  for  their 
labor,  &c.,  in  a  specific  proportion  of  the  amount  of  the  sale  of  the  mana- 
ftctored  article." 

I  Tomer  v.  Bissell,  14  Pick.  R.  192. —  On  this  occasion  Mr.  Justice 
Wilde,  in  delivering  the  opinion  of  the  Conrt,  said ;  "  The  question  sub- 
mitted ts,  whether  the  defendants  are  liable  in  this  suit  as  partners.  It  is 
admitted,  that  they  were  net  partners  inter  se ;  fof  by  the  terms  of  their 
agreement,  they  had  not  a  mutual  interest  in  the  profits  and  loss  of  the 
hosiness,  to  which  it  related,  which  is  essential  to  render  a  partnership 
complete.  But  the  plaintiff^s  counsel  contend,  that  both  of  the  defendants 
participated  in  the  profits  of  the  business,  and  were  thereby  chargeable 
with  respect  to  third  persons.  And  it  is  certainly  a  well  established  prin- 
ciple, that  whoever  participates  in  the  profits  of  a  trade,  or  has  a  specific 
interest  in  the  profits  themselves,  as  profits,  is  chargeable  as  a  partner  with 
respect  to  third  persons.    Gow,  (on  Partn.)  14.    But  it  is  equally  well  es- 

Partn.  7 
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^  47.  So,  where  a  person  was  emplojed  as  an 
agent  in  conducting  the  business  of  a  feundiy  for 
iron  castings  at  a  fixed  salary  of  $300^  and  in  addi* 
tion  thereto,  he  was  to  receive  one  third  of  the  profits 
of  the  foundry,  if  any  were  made,  and  he  had  Dotb- 
ing  to  do  with  the  losses  ;  and  his  employers  were  to 
find  all  the  capital  stock,  and  he  was  to  give  his  ser- 
vices ;  it  was  held,  that  the  agent  was  not,  either  as 
to  his  employers,  or  as  to  third  persons,  a  partner ; 
but  that  the  case  fell  within  that  class  of  decisions, 
where  the  agent  was  to  receive  a  share  of  the  {H*ofits 
as  a  compensation  for  his  labor  and  services.^ 


tablished,  that,  where  a  party  b  entitled  to  or  receives  a  given  sum  oi 
money,  in  proportion  to  a  given  quantum  of  the  profits,  as  a  compensation 
fn  his  labor  and  services,  he  is  not  thereby  liable  to  be  charged  as  a 
partner.  Gow,  (on  Partn.)  19.  Thus,  in  Dry  v.  Boswell,  1  Campb.  329, 
the  proprietor  of  a  lighter  agreed  with  a  person  to  work  his  li|j^ter,  and  to 
allow  him  therefor  one  half  of  the  gross  earnings,  as  a  compensation  for 
his  labor;  and  it  was  ruled  by  Lord  Ellenborough,  that  such  an  agree- 
ment did  not  constitute  a  partnership.  The  cases  of  the  seamen  employed 
in  the  whale  fisheries,  and  of  shipments  to  India  on  half  profits,  come 
within  the  same  distinction.  So  factors  and  other  agents,  who  receive 
commissions  in  proportion  to  the  amount  of  sales,  are  interested  in  the 
profits,  but  as  they  have  no  interest  in  them,  excepting  so  far  as  they  may 
determine  the  amount  of  compensation  for  their  services,  they  do  not 
thereby  become  partners.  And  we  are  of  opinion,  that  the  present  case 
falls  within  this  distinction.  The  object  of  Bissell  was  to  have  his  wool 
worked  into  cloth,  and  he  agreed  to  allow  Root,  as  compensation  for  man- 
ufkcturing,  an  amount  of  money  to  be  regulated  by  the  amount  of  sales ; 
and  in  no  other  manner  was  Root  interested  in  the  profits.  The  circum- 
Stance,  that  Root  was  to  find  warps,  does  not  affect  the  principle,  upon 
ifhich  the  distinction  as  to  compensation  is  founded.  If  Bissell  had  agreed 
with  Root  to  pay  him  a  certain  sum  for  his  services,  and  for  supplying  the 
warps,  there  could  be  no  pretence  for  holding  them  as  partners ;  and  we 
can  perceive  no  difference  in  principle,  arising  from  the  circumstance, 
that  the  compensation  was  to  be  determined  according  to  the  amount  of 
Mies." 

1  Vanderburgh  o.  Hall,  20  Wend.  R.  70.    See  1  Smith  Lead.  Cas.  404 
&  Dole,  2d  edit 
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§  48.  These  may  suffice  as  illustrations  of  the  difr- 
tinctioD  above  alluded  to.  The  whole  foundation,  on 
which  it  rests,  is,  that  no  partnership  is  intended  to  be 
created  by  the  parties  inter  sese;  that  the  agent  is 
not  dothed  with  the  general  powers,  rights,  or  duties 
erf*  a  partner;  that  the  share  in  the  profits  given 
to  him  is  not  designed  to  make  him  a  partner,  either  in 
the  capital  stocky  or  in  the  profits,  but  to  excite  his  dili* 
gence,  and  secure  his  personal  skill  and  exertions,  as 
an  agent  of  the  concern,  and  is  contemplated  merely 
as  a  compensation  therefor.  It  is,  therefore,  not  only 
susoeptiUe  of  being  treated  purely  as  a  case  of  agen- 
cy ;  but  in  reali^  it  is  positively  and  absolutely  so,  as 
fiu*  as  the  intention  of  the  parties  can  accomplish  the 
object.  Under  such  circumstances,  what  ground  is 
there  in  reason,  or  in  equity,  or  in  natural  justice, 
why  in  fevor  of  third  persons  this  intention  should  be 
overthrown,  and  another  rule  substituted,  which  must 
work  a  manifest  injustice  to  the  agent,  and  has  not 
operated  either  as  a  fraud,  or  a  deceit,  or  an  intentional 
wrong  upon  third  persons  ?  Why  should  the  agent, 
ivho  is  by  this  very  agreement  deprived  of  all  power 
over  the  capital  stocky  and  the  disposal  of  the  funds, 
and  even  of  the  ordinary  rights  of  a  partner  to  a 
levy  thereon,  aad  aa  account  thereof,  be  thus  sub- 
jected to  an  unlimited  responsibility  to  third  persons, 
from  whom  he  has  taken  no  more  of  the  funds  or 
profits,  (and,  indeed,  ordinarfly  less  so,)  than  he  would 
have  taken,  if  the  compensation  had  bten  fixed  and 
absolute,  instead  of  being  contingent  ?  ^  If  there  be 
any  ttubborh  rule  of  law,  which  establishes  such  a 
doctrine,  it  must  be  obeyed ;  but  if  none  such  exists, 

1  Gbij  on  Pftrtii.p.  11,  iKite(i);  ante,  §37,  note  (1). 
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then  it  is  assuming  the  very  ground  in  controversy 
to  assert,  that  it  flows  from  general  analogies  or 
principles.  On  the  contrary,  it  may  be  far  more  cor- 
rectly said,  that  even  admitting,  (what,  as  a  matter 
unaffected  by  decisions,  and  to  be  reasoned  out  upon 
original  principles,  might  well  be  doubted,^)  that 
where  each  party  is  to  take  a  share  of  the  profits 
indefinitely,  and  is  to  bear  a  proportion  of  the  losses, 
each  having  an  equal  right  to  act  as  a  principal,  as  to 
the  profits,  although  the  capital  stock  might  belong 
to  one  only,'  it  shall  constitute,  as  to  third  persons,  a 
case  of  partnership ;  yet  that  rule  ought  not  to  apply  to 
cases,  where  one  party  is  to  act  manifestly  as  the  mere 
agent  for  another,  and  is  to  receive  a  compensa- 
tion for  his  skill  and  services  only,  and  not  to  share  as 
a  partner,  or  to  possess  the  rights  and  powers  of  a  part- 
ner. 

§  49.  In  short,  the  true  rule,  ex  aquo  et  bono,  would 
seem  to  be,  that  the  agreement  and  intention  of  the 
parties  themselves  should  govern  all  the  cases.  If 
they  intended  a  partnership  in  the  capital  stock,  or  in 
the  profits,  or  in  both,  then,  that  the  same  rule  should 
apply  in  favor  of  third  persons,  even  if  the  agree- 
ment were  unknown  to  them.  And  on  the  other 
hand,  if  no  such  partnership  were  intended  between 
the  parties,  then,  that  there  should  be  none  as  to  third 
persons,  unless  where  the  parties  had  held  themselves 
out  as  partners  to  the  public,  or  their  conduct  operated 
as  a  fraud  or  deceit  upon  third  persons.  It  is  upon 
this  foundation,  that  the  decisions  rest,  which  affirm 
the  truth  and  correctness  of  the  distinction  already 

1  Ante,  §  36,  37. 

s  Grace  v.  Smith,  2  W.  Black.  996;  Waugh  v.  Carver,  3  H.  Bl.  235 ; 
ante,  §  27,  28. 
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considered,  as  a  qualificatioii  of  the  more  general 
doctrine  contended  far.  And  in  this  Tiew  it  is  diffi- 
cult  to  perceive,  why  it  has  not  a  just  support  in  to»* 
SOB,  and  equity,  and  public  policy.  Wherever  die 
pR^ts  tod  keses  are  to  be  shared  by  the  parties  in 
fixed  pwiporikins  and  shares,  and  each  is  intended  to 
be  dodbed  with  the  powers,  and  rights,  and  duties, 
and  lopoDsifailities  of  a  principal,  either  as  to  the 
csfiilil  stoek,  or  the  profits,  or  bodi,  there  may  be  a 
jost  ground  to  assert,  in  the  absence  of  all  control- 
ling stipikniuiis  aad  cncumstances,  that  they  intend  a 
partaMnUp.  But  where  one  party  is  stripped  of  Ae 
pgwcu  aiid  rights  of  a  partner,  and  clothed  only 
with  the  more  fiauted  powers  and  rights  €(f  an  agent, 
it  aeems  harsh,  if  aiot  anreasonaUe,  to  crowd  upon 
him  tbe  duties  and  responsibilities  of  a  partner,  wUch 
he  has  never  assumed,  and  for  which  he  has  no  red* 
prodty  of  reward  or  interest.  It  has,  therefore,  been 
well  said  by  Mr.  Chancellor  Kent,  in  his  learned 
Comaieii^riea,  that  <<  to  be  a  partner,  one  must  have 
such  an  interest  in  the  profits,  as  will  entide  him  to 
aa  account,  and  give  him  a  specific  lien  or  prefer* 
eace  in  payaient  over  other  creditors.  There  is  a 
distinction  between  a  stipulation  for  a  compensatkn 
far  iabw  proportioned  to  the  pn^s,  which  does  not 
make  a  person  a  partner ;  and  a  stipulation  for  an  in- 
terest in  such  profits,  which  entides  the  party  to  an 
account,  as  a  partner.''^  And  Mr.  Colly er  has  given 
the  same  doctrine  in  equally  expressive  terms,  when 
he  says,  that  in  order  to  constitute  a  communion  of 
piofits  between  the  parties,  which  shall  make  them 

1  3  Kent,  Comm.  Lect  43,  p.  25,  note  (b),  4th  edit ;  Carj  on  Partn.  p. 
11,  note  (i);  ante,  $  37,  note  (1);  poet,  §  57. 
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{lartners,  the  interest  in  the  profits  must  be  mutual ; 
that  is,  each  person  must  have  a  specific  interest  in  the 
jHTofits,  as  a  principal  trader.^ 

§  50.  The  Roman  law  fiilly  recognised  the  same 
distinction,  treating  the  case  as  a  mandate,  and  not  as 
a  partnership,  unless  the  latter  was  the  intention  of  the 
parties  themselves,  where  one  person  was  employed 
to  sell  the  goods  of  another,  and  was  to  receive  for 
his  services  a  portion  of  the  profits,  or  the  whole  or 
a  part  of  the  excess  of  price  beyond  a  given  sum.' 
Si  margarita  tibi  vendenda  dedero,  tU,  si  ea  decern  ven- 
didissesj  redder es  mihi  decern ;  si  pluris,  quod  excedit  tu 
haberes ;  mihi  videtur  (says  Ulpian)  si  animo  contra- 
hendtJB  societatis  id  actum  sit,  pro  socio  actionem ;  si 
minus,  pruescriptis  verbis.^  In  short,  the  Roman  law 
seems  principally,  if  not  altogether,  to  have  treated 
the  case  of  partnership  only  as  between  the  parties 
themselves,  and  does  not  even  affect  to  give  rights  to 
third  persons  against  them,  founded  upon  any  respon- 
sibility not  contemplated  by  the. partnership  contract.^ 
Voet,  in  speaking  on  the  subject,  manifestly  deems 
every  partnership,  whether  express  or  implied,  to  be 
a  matter  of  consent  between  the  parties.  Societas 
dividitur  primo  (says  he)  in  expressam,  qute  expressd 
conventione  fit,  et  tacitam,  quae  contrahi  dicitur,  dum 
rebus  ipsis  et  factis,  simul  em^ndo,  vendendo,  lucra  et 


1  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  17,  2d  edit;  Id.  p.  11 ;  Id.  p.  33. 

a  Ante,  §  37. 

a  Dig.  Lib.  17,  dt  2, 1. 44 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  4,  and 
note,  ibid. ;  Duranton,  Droit,  Fran9.  Tom.  17,  De  Society,  n.  332 ;  Pothier, 
De  Societ6,  n.  13 ;  Duvergier,  Droit  Civil  Fran^.  Tom.  5,  n.  45. 

*  See  Duranton,  Droit  Fran9.  De  Societfe,  Tom.  17,  n.  334;  Pothier 
Pand.  Lib.  17,  tit  2,  n.  30  to  n.  40 ;  ante,  §  37. 


CH.  IV.]  AS    TO   THIRD    PERSONS.  79 

damna  dividendo^  socii  ineundte  sodetatis  volunt€Uem 
dedarant} 

§  51.  The  same  distinction  is  well  known  and  fully 
recognised  in  the  French  law.     Pothier  has  not,  in- 
deed, spoken  with  his  usual  clearness,  or  exactness, 
on  the   sul^ect.^     But  Pardessus  has  expressed  his 
opinion   in    the   most    direct    and    satisfactory .  man- 
ner.    Thus,  (he  says,)  whenever  a  merchant,  instead 
(f  a  fixed  salary,  agrees  to  give  to  his  agent  a  certain 
part  of  the  annual  profit,  the  agent  is  a  letter  of  his 
sendees  under  an  aleatory  condition ;  but  he  is  not  a 
partner.      He  cannot  make  claim  in  that  quality  to 
any  proprietary  interest  in  the  merchandise,   bought 
with  the  funds  of  his  principal,  although  he  partakes 
of  the  profits  thereof.     He  cannot,  at  least,  without 
an  express  stipulation,  have  any  voice  in  the  delibe- 
rations of  the  partnership;  and  he  will  not  be  sub- 
jected to  the  contracts  of  the  partnership  in  respect 
to  third  persons,  unless,  indeed,  he  has  exceeded  his 
powers,  and  then  he  is  responsible  as  a  mandatary.^ 
So,  when  one  person  has  trusted  goods  to  another  to 
be  sold   for  him,  and  has  agreed   to  give   him   the 
whole  or  a  part  of  the  price,  which  shall  exceed  a 
certain   sum,   this  will  not   create  a  partnership   be- 
tween them  ;  but  only  be  a  salaried  mandate,  or  com- 
mission to  the  agent,  thus  undertaking  the  business.^ 
Duvergier  holds  the  same  opinion,  and  has  reasoned 


1  Voet,  ad  Pand.  Lib.  17,  Ut  2,  §  2. 

9  See  Pothier, Pand.  Lib.  17,  tit  2,  n.  4,  and  Pothier's  notes,  ibid.;  Po- 
thier, De  Society  n.  13 ;  Duvergier,  Droit,  Civ.  Fran^.  Tom.  5,  n.  45. 
tote,  §  37. 

3  Pardessus,  Droit  Comm.  Tom.  4,  n.  960 ;  Id.  Tom.  2,  n.  560. 

4  Pardessus,  Droit  Comm.  Tom.  4,  n.  U69.  See  also  Id.  Tom.  2,  n.  306 ; 
li  Tom.  3,  n.  702. 
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out  the  grounds  thereof  with   ancomnKm  aeutenm 
and  ability.^    And,  indeed,  it  seems  to  be  Ab  cstab^ 


1  Daver^rier,  Droit  Civ.  FniD^.  Tom.  5,  n.  48  to  b.  56.  The  follovriQg 
quotation  clearly  exhibits  his  views.  **  Enfiii,  il  y  a  un  usage  Ibrt  t^pan- 
da  parmi  les  commeicaBS,  qui  consiste  k  donner,  4  titn  d*appoiiiteaieas^ 
k  leur  commis  oq  employ^  une  quote  part  des  b^n^fices*  de  leur  cobh 
merce.  Gette  stipulation  semble,  au  premier  coup-d'oil,  r^unir  tous  let 
^l^mens  de  la  society ;  elle  a  d*un  autre  cM,  beaucoup  dHmalogie  tvet 
le  maodat  salaii^  On  compiend  eombien  11  eat  utile  de  savoir  4  kqoellB 
de  ees  deux  classes  de  contrats  elle  appaftient  r^ellement  U  est  inulito 
de  citer  d^autres  ezemples.  Ceox  que  je  viens  de  printer  montrent 
assez,  qt^  est  U^  difficile  de  d^m6)er  le  T^ntable  earactte  de  ces  con- 
ventiom  qui  paraissent  participer  ^galement  de  la  soceiti^  dn  mandat  ■»- 
lari^,  et  du  louage  d'ouvrage.  Recherchons  maintenant  less  prindpee,  qui 
doivent  diriger  dans  cette  appr^iation.  La  definition  qui  a  M  prM- 
deuiment  donn^  du  cootrat  de  society,  me  semble  jeter  snr  ces  d^lica- 
tes  questions  une  lumi^re  suffisante.  Bile  pr^seBlt  deux  id6es  prind* 
pales ;  elle  montre  dans  le  contrat  de  society  deux  ^^mens  essentiela ; 
d'abord,  un  funds  commun  compost  des  mises  particuli^res;  en  secmid 
lieu,  une  participation  aux  benefices  prodaits  par  le  fond  socid  ainsi 
form^  Si  done  j'analyse  une  convention,  et  que  je  ne  voie  point,  qn^Ut 
ait  (ait  des  choses,  dont  chacun  des  contractans  ^tait  propri^taire  exclo- 
sir,  une  chose  commune  k  tous,  je  suis  autoris^  k  conclure,  qu'elle  n'est 
point  une  society.  Je  suis  conduit  k  la  mdme  consequence,  quoique  us 
droit  de  propri^te  sdt  ^tabli  par  I'effet  de  la  stipulation,  si  les  eontrao* 
tans  n'ont  point  eu  en  vue  de  se  partager  des  benefices  resultant  de 
I'^tat  de  communaut^,  qu'ils  ont  cr^.  II  ne  suffit  done  pas,  qu*ils  aient 
mis  leurs  propriety  en  contact,  sans  les  confondre,  et  qu'ils  se  soieilt 
procure  par  \k  certains  avantages,  pour  qu'ils  soient  associ^s ;  il  ne  suffit 
pas  m^me,  que  les  proprietes  soient  confondues,  et  que  cette  communica- 
tion de  droits  ait  accidentellemeot  des  r^sultats  profitables ;  il  faut  que 
ce  soit  pr^cisement  en  vue  de  ces  r^sultats  que  la  convention  ait  ^t^  fbr- 
mke,  L'application  de  ces  principes  aux  diverses  hypotheses,  dont  11 
vient  d'etre  parie,  montre  que,  dans  aucune  d'elles,  il  n'y  a  societe.  En 
tre  le  proprietaire  de  pierreries  ou  d'autres  objeis,  et  celui  qui  se  charge 
de  les  vendre,  moyennant  la  portion  du  prix,  qui  excedera  une  limite 
deterrainee,  il  n'y  a  point  de  propriete  commune.  L'industrie  de  I'un 
s'exerce  sur  une  chose,  qui  ne  cesse  point  d'appartenir  k  I'autre.  D  n'y  a 
point,  k  proprement  parler,  de  benefice,  qui  se  partage  entre  eux ;  la  som- 
me  totale,  moyennant  laquelle  la  vente  est  faite,  est  le  prix  des  objeti 
vendus;  elle  est  la  representation,  d'abord  de  la  valeur  intrinseque  de 
ces  objets,  et  en  second  lieu  des  peines,  des  soins  et  memo  des  frais  qui 
ont  pu  etre  necessaires  pour  les  faire  parvenir  k  un  acheteur.     Duw 
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lisfaed  doctrine  of  the  French  tribunals.      This  coin- 
cidence of  doctrine,  founded  upon  general  reasoning, 


toote  ventef  le  priz  se  compooe  de  ces  deux  ^l^mens;  lorsque  lea  mar- 

chite  le  eonclnent,  sans  interro^iaire  entre  Pacheteur  et  le  vendeur,  ce 

demier  tooche  lea  deax  parties  du  prix;  au  cas  contraire,  Pune  est  per- 

coe  par  le  propri^taire,  I'autre  par  Pentremetteur.    On  devrait  en  dire' 

antant,  alors  m^me,  que  le  aalaire  de  Pagent  plac^  entre  le  vendeur  et 

Ptdieteury  coiwisterait  en  une  certaine  quotit^  dn  prix,  k  quelque  somnie 

qa*!!  t^^KevAt    Ceat  pr^ia^nient  ce  qui  se  passe,  tons  les  jours,  dans  lea 

ventes  on  autrea  nigociations,  qui  se  font  par  Pinterro^aire  de  conrtiera. 

Li  commianoQ  oa  droit  de  couitage  eat  de  tant  pour  cent  sur  le  produit 

dea  opiimtiooa;   et  Pon  n'a  jamais  song^  k  voir  \k  des  society,  paree 

qa*oii  a  bien  aeoti,  que  la  chose  dont  la  vente  est  fiute,  ne  devient  point  k 

capnpnM  da  vendeur  et  du  courtier;  qu'il  n'y  a  point  de  b^n^ficea  pro- 

pfement  dita  dana  une  pareille  operation,  car  il  n'y  a  point  augmentation 

de  valeor  prodnite  par  P  effet  d'une  mise  en  communaute ;  que  aeulo- 

Dent,  11  y  a  vente  et  diatribution  du  prix  entre  deux  personnes,  qui  y  ont 

dioity  d  thre  difirent.    Loreaque  quatre  chevaux  appartenant  k  deux  mai- 

trea  sont  r^ama  poor  toe  vendus,  la  propri^t^  de  chacun  restant  s6par6e| 

n  eat  ^galement  ^videirt,  qu*il  n'y  a  point  de  society ;  car  i]|n'y  a  rien  de 

oia  en  commun,  il  n'y  a  point  de  copropri^t^  form^  par  la  reunion  de 

pnpntt/ks  diatinctea.    A  la  vMi6,  la  combinaison  des  contractans  a  poor 

^  et  poor  i^aultat  d'auginenter  la  valeur  v^nalo  des  choses,  qui  leur 

apputieBiient ;  mais  la  soci^  suppose  Pexistence  d'une  masse  commune 

de  b^oi&cea,  k  laquelle  chacun  vient  puiser  selon  son  droit    Ici,  cbacun 

e«c  reaVb  propriteire  de  ce,  qui  lui  appartenait  avant  la  convention,  il 

profile  aealement  de  I'exc^dant  do  valeur,  qui  est  survenu  k  sa  choae. 

I>mi]0  la  troiaitoe  eap^ce,  ou  Pon  a  voulu  voir  une  soci^  il  n'y  a  r^lle- 

Hient  qa'on  mandat,  ou  Ptoblissement  d'un  ^tat  de  communaute  tranai- 

toire.     Le  fait,  anr  lequel  a'explique  la  loi  romaine  dike  par  Pothier,  n'eat 

pmm  pc^aent^  avec  une  pr^iaion  parfaite,  et  lorsqu'on  veut  indiquer  aea 

coii06qiieiicea  avec  Pexactitude  convenable,  on  est  oblig^  d'admettre  one 

distinctioii.    Si  les  deux  voisins,  qui  ont  eu  la  pens^  d'acheter  un  fonds 

pl«c^  prte  de  leurs  heritages,  sont  d'accord  sur  la  portion,  que  chacun  y 

doit  prendre ;  celui  qui  fait  Pacquisition  agit,  pour  partie,  en  son  nom  per- 

^otmel,  et,  pour  partie,  comme  mandalaire.  II  n'e  pas  Papparence  d'une  ao- 

ci^ti^  ;  il  n*y  a  pas  m^me  communaute,  puisque  le  partage  est  fait  k  Pavanco. 

Bi  le  lot  de  chacun  n'eat  pas  d^termin^,  la  propri^te  du  fonds  sera  indivise ; 

inaU,  on  le  aait,  Pindivision  ne  snffit  point  pour  constituer  la  society ;  ello 

^tabUt  aealement  une  communaute.    Ce  n'est  pour  les  contractans  qn'un 

%lat  trmoaitoire ;  leur  but  est  le  partage,  et  non  la  perception  des  benefices, 

qoe  la  choae  commune  peut  produire.    L'avantage  que  trouve  chaque  ache- 

Veor,  dana  la  reunion  k  aon  heritage  d'une  partie  du  fonds  acquis  en  com- 
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between  foreign  jurists  and  the  municipal  jurispra* 
dence  of  the  common  law,  as  to  the  propriety  of 
the  distinction  above  stated,  certainly  aflfords  no 
slight  confirmation  of  its  accuracy  and  entire  conformity 
to  the  true  principles,  which  ought  to  regulate  the  sub- 
ject. 


man,  n'est  pas  uq  veritable  b^n^fice  sociaL  U  est  mime  possible,  quH  j 
ait  pour  eux  parte  matirielle  dans  I'acquisition,  que  le  foods  De  vaille  pti 
ce  qu'ils  Pont  payi,  et  qu'ils  aient  sciemment  fait  un  niarcbi  d^vaotageuj^ 
pour  iloi^er  un  voisinage  disagr^ble,  ou  pour  ex^uter  des  amilioratioiis 
purement  voluptuaires.  On  ne  saurait  trop  insister  sur  la  nicessiti  de 
conserver  au  mot  binifices  son  sens  exact  et  regoureaux ;  car  c'est  parce 
que  Ton  regarde  benefices  et  avantages  comme  des  expressions  iquivalen- 
■  tesy  que  I'on  se  miprend  sur  le  caract&re  d'une  Ibule  de  conventions.  Si 
toutes  celles  qui  procurent  quelques  avantages  aux  contractans,  itaient 
des  sociites,  oette  qualification  conviendrait  k  un  oombre  safini  de  contratu 
L'anrangement  que  font  les  commer^ans  avec  leurs  commis,  lorsqullf 
donnent  k  ceiycci,  aa  lieu  d'appointemens,  une  poition  des  binifices  de 
leur  aaison,  parait,  plus  que  tout  autre,  r^unir  les  ilimens  constitntifs  de 
la  society.  L'industrie  du  commis  ne  forme-t-elle  pas  sa  mise  ?  Ne  prend- 
il  point  part  aux  binifices,  dans  la  veritable  acception  du  mot?  Me  con* 
court-il  pas  aux  pertes,  puisque  s'il  n'y  a  pas  de  binifices  il  perd  son 
travail  ?  Malgri  cette  reunion  de  circonstances,  les  auteurs  et  les  tribunaux 
decident,  qu'il  ne  faut  pas  confondre  un  commis  intiressi  avec  un  veritable 
associi.  Us  font  ressortir  les  differences,  qui  existent  entre  leur  position 
et  leors  droiti.  Le  commis  n*a  point,  disentrils,  la  copropriite  du  fonde 
social ;  il  n'en  dispose  point  librement  et  en  matire ;  il  reste  soumis  k 
I'autoriti  et  aux  ordres  de  son  patron ;  il  pent  itre  renvoyi  par  lui,  saof 
dwdommagement;  il  ne  participe  point  aux  pertes;  il  n'est  point  person- 
aellement  tenu  envers  les  tiers ;  ainsi  il  n'a  ni  les  prerogatives  ni  lei 
obligations  d'un  associi.  Ces  observations  sont  justes ;  cependant  seulee 
elles  ne  seraient  pas  dieisives  et  Ton  pourrait,  k  la  rigueur,  concevoir  un 
associ^  riduit,  par  des  conventions  particulieres,  k  une  situation  k  peo- 
p  ^s  semblable  k  celle  qui  vient  d'etre  d^rite.  Rien  n'emptehe,  en  effi»^ 
de  stipuler,  que  les  choses  mises  dans  la  society  resteront  la  propriety  de 
I'un  des  associ^  et  que  Padministration  lui  sera  exclusiveraent  riserv^; 
que  I'autre  participera  aux  pertes,  en  ne  recevant  rien  pour  son  travail ; 
et  (  u'en  cas  d'insuffisance  du  fends  social,  il  nesera  point  personnelleroeni 
obligvt  au  paiement  des  dettes.  Mais  la  reunion  de  ces  clauses  fort  ex* 
traordinaires  n*  tablirait  pas  encore  une  similitude  parfaite  entre  Passoci^ 
et  le  commis.    D'une  part,  lors  itAme  que  les  cboees  mises  ea  sociM 
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^  52.  Thus  much,  at  least,  seemed  proper  to  be 
said  in  Tindicatioii  of  the  distinction  at  the  common 
law,  and  the  cases  in  support  of  it,  which  have  been 
treated  by  some  learned  minds,  (as  we  have  seen,)  as 
founded  in  too  much  subtlety  and  refinement,  and  as 
not  reooncilaUe  with  acknowledged  principles,  or  just 
juridical  reasoning.^  The  charge  might  be  fairly  retort- 
ed, and  the  reasoning  pressed,  that  the  rule  itself,  to 
which  the  distinction  is  applied  as  an  exception,  is  open 
to  the  same  olgection,  and  to  others  of  a  more  serious 
nature. 

§  53.  But  waiving  all  such  discussions,  let  us 
now  proceed  to  the  consideration  of  the  various  cases, 
in  which  the  parties  have  been  held  to  be  partners,  as 


Mtent  la  propri^^  de  celui,  qui  les  y  apporte,  lear  jouissance  aa  moint 
flit  mise  en  coaunun  et  chacun  des  associ^s  y  a  droit  Or  le  commla 
wiknaak  n'est  point  copropri^taire  des  capitaux  de  celai  qui  Temploie, 
^iqoe  ces  capitaux  soieot  fournis  en  pleine  propri^t^,  et  nun  pas  seule- 
ment  poor  la  joissance.  D'un  autre  cdt^,  Tassoci^,  qui  donne  son  indus- 
trie  comme  mise  sociale,  s'engage  k  faire  un  travail  d^ennin^  mais  ind^ 
pandanl ;  H  a  des  detroizs  k  remplir  envers  la  society,  mais  il  n'a  point 
d'ordres  4  recevoir  de  ses  co-associ^s.  Le  commis,  au  contraire  s'oblige 
k  execntor  la  Tolont^  du  chef  de  la  maison ;  il  est,  rclativement  k  lai, 
km  on  ^t  dlnftriorit^  et  de  subordination  incompatible  avec  le  carac- 
\kn  et  les  droits  d*un  associi.  Ce  rai^rochement,  qu'il  serait  facile  de 
ponsser  plos  avant,  montre  que,  sous  des  apparences  semblables,  sont 
ttchkeu  des  di£Bbences  bien  tranches ;  qu'il  ne  faut  pas,  encore  une 
Ibis,  voir  dans  la  participation  k  des  b'n^fices,  un  signe  infallible  de 
Pexisteiice  d^one  soci^te.  Uassocie  et  le  commis  interesse  ont  cela  de 
coamran,  qalls  sont  Pun  et  I'antre  appeles  k  recueillir  une  portion  de 
benefices ;  mais  la  nature  de  leurs  droits  et  la  source  k  laquelle  ils  les 
pQisenly  n'en  restent  pas  moins  distinctes  et  separees ;  Pun  participe  an 
giin,  pafce  qu^l  est  coproprietaire  de  la  chose  qui  le  produit ;  et  I'autre, 
puce  qo*il  a  fait  un  travail  pour  lequel  on  lui  a  promis  cette  esp^e  de 
idaire.*  See  also  the  decisions  of  the  French  tribunals,  cited  by  Do- 
vergier,  Id.  p.  68,  o.  (3).  See  also  Duranton,  Droit  Civ.  Fran^  Tom.  17, 
1. 390, 330, 331. 
1  Ante,  $48  to  51. 
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to  third  persons,  even  when  they  were  clearly  not  so,  as 
between  themselves.  It  is  unnecessary  to  consider  the 
cases,  where  the  parties  intend  a  partnership  between 
themselves ;  for  in  such  cases  they  clearly  are,  or  at 
least  may  be  held  to  be  partners,  as  to  third  persons.^ 
The  converse  rule,  however,  does  not  reciprocally  ap- 
ply at  the  common  law ;  for  persons  are  often  held 
partners,  as  to  third  persons,  where,  either  expressly  or 
by  just  implication,  they  are  not  to  be  deemed  partners 
between  themselves.* 


1  Ex  parte  Hodgkinsoo,  19  Ves.  291,  Q94. 

s  Mr.  Collyer  seems  to  entertain  some  doubt  as  to  the  terms,  nature  and 
extent  of  the  doctrine  on  this  point,  and  says ;  **  In  the  preceding  cases, 
although  the  parties  manifested,  by  their  agreement,  an  intention  not  to 
contract  the  relation  of  partnership,  yet  it  was  held,  that  such  intention 
could  not  prevail  against  an  express  stipulation  to  share  the  profits ;  a 
stipulation,  which,  as  we  have  already  seen,  is  the  primary  test  of  a  part- 
nership between  the  parties,  and  renders  them  liable  to  third  persons.  But 
the  autliorities  have  gone  still  further,  and  it  has  even  been  held,  that  an 
agreement  to  share  the  profits  of  an  adventure,  although  not  so  expressed, 
as  to  create  a  partnership  between  the  parties,  may,  nevertheless,  create  a 
partnership,  as  between  them  and  the  world.  In  Waugh  v.  Carver,  there 
are  several  expressions  of  Lord  Chief  Justice  Eyre,  which  lead  to  this 
conclusion ;  and  on  the  authority  of  those  expressions,  the  case  of  Hes- 
keth  V.  Blanchard  was  decided,  in  which  it  was  held,  that  the  agreement 
might  constitute  the  parties  as  partners,  quoad  third  persons,  although  un- 
der the  circumstances  it  did  not  place  them  in  that  situation  inter  se." 
And  again ;  **  Upon  the  whole,  notwithstanding  the  doctrine  laid  down  in 
Heskcth  v.  Blanchard,  and  some  other  cases,  the  general  result  of  the  au- 
thorities seems  to  be,  that  persons,  who  share  the  profits  of  the  concern, 
are  prim4  facie  liable  as  partners  to  third  persons,  but  they  may  repel  the 
presumption  of  partnership  by  showing,  that  the  legal  relation  of  partner- 
ship inter  se  docs  not  exist  With  reference  to  the  last  of  these  two  posi- 
tions, it  may  be  observed,  that,  in  Hoare  v.  Dawes,  the  defendants,  who 
were  charged  as  dormant  partners,  rebutted  the  presumption  of  partner- 
ship by  showing,  that  they  had  no  communion  of  profit  with  the  broker. 
So,  where  a  person  was  charged  as  a  dormant  partner  in  the  profits  of  a 
lighter,  but  it  turned  out,  that  he  was  to  have  only  half  the  gross  earnings 
as  wages,  it  was  held,  that  he  was  not  a  partner  with  the  lighter-man,  and 
therefore  not  liable  for  the  repairs."    Collyer  on  Partn.  B.  1,  ch.  1,  §  3, 4, 
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^  54p.  The  cases,  in  which  this  liability  as  partners 
as  to  third  persons  exists,  may  be  distributed  into  the 
following  classes.  First,  where,  although  there  is 
no  community  of  interest  in  the  capital  stock,  yet  the 
parties  agree  to  have  a  community  of  interest  or  par- 
ticipation in  the  profit  and  loss  of  the  business 
or  adventure,  as  principals,  either  indefinitely,  or 
in  .fixed  proportions.  Secondly,  where  there  is, 
strictly  speaiung,  no  capital  stock,  but  labor,  skill, 
and  industry  are  to  be  contributed  by  each  in  the  busi- 
ness, as  i^ncipals,  and  the  profit  and  loss  thereof  are 
to  be  shared  in  like  manner.  Thirdly,  where  the  profit 
is  to  be  shared  between  the  parties,  as  principals,  in  like 
manner,  but  the  loss,  if  any  occurs  beyond  the  profit, 
is  to  be  borne  exclusively  by  one  party  only.  Fourth- 
ly, where  the  parties  are  not  in  reality  partners,  but 
hold  themselves  out,  or  at  least  are  held  out  by  the 
party  sought  to  be  charged,  as  partners  to  third  persons, 
who  give  credit  to  them  accordingly.  Fifthly,  where 
one  of  the  parties  is  to  receive  an  annuity  out  of  the 
{Hofits,  or  as  a  part  thereof. 

§  65.  And  first,  as  to  cases,  where  there  is  no  com- 
munity of  interest  in  the  capital  stock ;  but  there  is 
a  community  of  interest  or  participation  in  the  profit 
and  loss  of  the  business  or  adventure,  as  principals.^ 


|k  59,  eOy  2d  edit  It  does  not  appear  to  me,  that  the  authoritiea  quite  jus- 
tiQr  the  conclosion  of  Mr.  Collyer,  however  reasonable  it  may  seem  to  be. 
See  poet,  §  56  to 59;  Ex  parte  Rowlandson,  1  Rose,  R.  89  to91 ;  Waugh 
iLCarfer,3H.BL235,246. 

1  ColLonPartn.ai,ch.  1,  §  l,p.25;  Id. §  3,  p.  53, 54,  55, 58, 2d  edit 
Wttson  on  Partn«  ch.  1.  p.  11, 12, 2d  edit ;  Id.  p.  Sl^ ;  Ex  parte  Digby,  1 
Deacon,  R.  341 ;  S.  C.  2Mont  &  A.  735 ;  3  Kent,  Comm.  Lect  43, p. 31, 
aa,  4th  edit;  Ex  parte  Hodgkinson,  19Ves.  291 ;  Winship  v.  Bank  of  CJ. 

Partn.  8 
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It  is  this  circumstance,  that  the  parties  are  to  act  luid 
share,  as  principcUsj  which  forms  a  {HKMninent  distino- 
tion  between  this  class  of  cases  and  that,  wh^re  an 
agency  exists,  with  a  compensaticm  therefc»r  out  of 
the  profits.  But  the  other  circumstance  is  also  im* 
portant,  that  the  parties  are  to  share  in  the  loss,  as  well 
as  in  the  profit.  Indeed,  this  is  ordinarily  laid  down, 
as  the  true  test  of  partnership  in  this  class  of  eases«^ 
A  communion  of  profit  generally  implies  a  commun* 
ion  of  loss  in  the  limited  sense  already  suggested^ 
that  is,  that  there  can  be  no  ascertained  profits,  until 
after  all  the  losses  are  deducted  therefix)m.^  There 
may,  however,  be,  and  often  is  a  stipulation  in  part^ 
nership  contracts,  that  all  the  losses,  beyond  what  tba 
profits  will  meet,  shall  be  borne  by  one  party  only, 
or  borne  in  a  different  proportion  between  the  parties^ 
fix)m  what  they  take  in  the  profits.^  But  where  tbd 
agreement  either  expressly,  or  by  fair  imidicatiQii| 
admits,  that  the  parties  are  to  share  in  losses,  as  well 
as  in  profits,  that  circumstance  will  ordinarily,  at  thQ 
common  law,  be  held  to  make  them  partners  as  to 
third  persons,  and  in  many  cases  also  between  them- 
selves, upon  the  ground,  that  such  is  the  proper  and 
essential  accompaniment  of  a  partnershipi  and  that 
it  is  inconsistent  with  the  notion,  that  the  share  of  the 


States,  5  Peters,  R.  539,  561 ;  Ex  parte  Rowlandsoii,  I  Rose,  R.  89 ;  Han- 
sard V.  Hazard,  1  Story,  R.  371. 

1  Green  v.  Beesley,  2  Ring.  N.  Cas.  108;  Waugh  v.  Carver,  2  H.  BI. 
235,  247 ;  Holmes  v.  United  Insur.  Col  2  John.  Cas.  329, 331 ;  Penott  v. 
Bryant,  2  Younge  &  ColL  61,  68 ;  Meyer  v.  Sharpe,  5  Taunt  R.  74. 

<  Ante,  i  20  to  23. 

9  Ante,  §  23, 24 ;  CoUyeron  Paiitn.  B.  1,  ch.  1,  §  1,  j^  11, 2d  edit;  Gilpia 
V.  Enderby,  5  Bam.  &  Aid.  954 ;  Bond  v.  Pittard,  3  Mees.  &  Wels.  357. 
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profits  is  designed  to  be  a  mere  remuneration  for  ser- 
fices*' 

^  56.  A  few  examjdes  may  serve  to  illustrate  the 
principle.  Thus,  if  the  owners  of  a  ship,  owned  by 
them  as  tenants  in  common,  should  employ  the  ship  in 
a  particular  tlade  or  adventure  upon  joint  account,  and 
Were  to  participate  in  proportion  to  their  interests  in 
the  profits  and  losses  of  the  trade  or  adventure  ;  they 
Would  be  partners  in  the  adventure  inter  sese,  as  well 
as  to  diiid  persons,  although  they  might  still  remain 
tenants  in  common  of  the  ship.*  The  like  result 
would  arise,  if  several  tenants  in  common  of  goods 
should  ship  them,  to  be  sold  on  joint  account,  and  their 
respective  shares  in  the  proceeds  were  to  be  invested 
in  other  goods  on  their  several  and  not  joint  account, 
on  the  return  voyages,  they  would  be  partners  in  the 
adventore  on  the  outward  voyage,  but  not  in  the 
return  voyage,  unless  the  return  goods  were  to  be 
sold  on  joint  account.^  So,  if  the  owner  of  a  ship 
should  agree  with  the  master,  that  the  vessel  should 
be  employed  on  a  particular  adventure  or  voyage  for 
the  benefit  of  both  parties,  and  they  were  to  share 
die  profits  and  losses,  (not  the  gross  profits  or  pro- 
ceeds,) indefinitely,  or  in  certain  fixed  proportions ; 
tfiere,  although  die  owner  would  still  remain  sole 
owner  for  the  adventure,  or  the  voyage,  yet  as  both 
were  to  share  the  losses,  as  well  as  the  profits  there- 


1  CoUyer  on  Partn.  R  1,  ch.  1,  §  ],  p.  19;  Green  if.  Beetley,  3  Bin{f. 
New  Cai.  106 ;  Mclver  v.Hamble,  16  East,  R.  173 ;  3  Kent,  Comm.  Lect 
4S,  p.  98,  4th  edit 

*  Afanlbrd  v.Nicholl,  20  John.  R.  611 ;  post  v.  Kimberlej,  9  John.  R. 
470;  SaYille  v.  Robertson,  4  Term  R.  720,  725;  Colly er  on  Partn.  B.  1, 
ck.  t,  $  1,  p.  16, 17, 2d  edit 

'  Hobnes  v.  United  Insnr.  Co.  2  John.  Cas.  331,  332. 
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of,  they  would  be  deemed  partners.^  The  same  doc- 
trine would  apply,  if  the  parties  were  to  share  the 
profits  or  the  nett  profits ;  for  in  each  of  these  cases 
there  must  be  a  deduction  first  made  of  all  the 
charges  and  losses.^  So,  if  two  persons  should  enter 
into  an  agreement,  that  the  one  should  buy  goods  on 
account  of  the  other,  and  should  proceed  abroad 
with  them,  and  there  sell  them,  and  they  were 
to  be  equally  interested  in  the  profit  and  loss  of 
the   adventure;    this   would   constitute  a  partnership 


1  Ante,  $  34,  43, 44;  D17  V.  Boswell,  1  Can^  R.  339,  33a  But  tee 
V.  Glennie,  4  M.  &  Selw.  240 ;  Cheap  9.  Cramond,  4  BarxL  Sl  Aid. 
663, 668, 669, 670.  —  la  this  last  case,  (which  was  one  of  sharing  conunia- 
sions),  Lord  Chief  Justice  Abbott,  in  delivering  the  opinion  of  the  Court, 
•aid ;  '*  And  such  an  agreament  is  perfectly  distinct  firom  the  cases,  put  in 
the  argument  before  us,  of  remuneration  made  to  a  traveller,  or  other 
clerk  or  agent,  by  a  portion  of  the  sums  received  by  or  for  his  master  or 
principal,  in  lieu  of  a  fixed  salary,  which  is  only  a  mode  of  payment  adopt- 
ed to  increase  or  secure  exertion.  It  is  distinct  also  fix>m  the  case  of  a 
&ctor  receiving  for  his  commission  a  percentage  on  the  amount  of  the  price 
of  the  goods  sold  by  him,  instead  of  a  certain  sum  proportioned  to  the 
quantity  of  the  goods  sold,  as  was  the  case  of  Dixon  v.  Cooper,  (3  Wils. 
40,)  wherein  it  was  held,  that  the  factor  was  a  competent  witness  to  prove 
the  sale.  It  differs  also  cfrom  the  case  of  a  person  receiving  from  a 
trader  an  agreed  sum,  in  respect  of  goods  sold  by  his  recommendation,  as 
one  shilling 'per  •chaldron  on  coals,  or  the  like,  for  there  there  is  no  mutu- 
ality ;  and  such  a  case  resembles  a  -payment  made  to  an  agent  for  pro- 
curing orders,  and  has  no  distinct  reference  in  the  tenns  of  the  agreement  to 
any  particular  coals  purchased  by  the  coal-merchant  for  resale,  upon  which 
a  third  person  may  become  a  creditor  of  the  coal-merchant,  and  probably 
could  not  in  any  instance  be  shown  to  apply  in  iti  execution  to  any  such 
particular  purchase."  But  see  Reynolds  v.  Toppan,  15  Mass.  R.  370, 
cited  ante,  §  44,  note. 

9  Cheap  V,  Cramond,  4  R  &  Aid.  668, 669,  670 ;  Ex  parte  Rowland- 
son,  1  Rose,  R.  89,  91,  OS ;  Ex  parte  Hodgkinson,  19  Ves.  291,  294 ; 
Grace  0.  Smith,  2  W.  Black.  998, 1000;  Tench  v.  Roberts,  6  Madd.  R. 
145,  note ;  Bailey  v.  Clark,  6  Pick.  372 ;  Dob.  0.  Halsey,  16  John.  R.  34 ; 
ante,  §  34 ;  post,  §  57,  .58;  Bond  0.  Pittard,  3  Mees.  &  Welsh.  357, 360, 
361. 
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between  tbem.^  So,  if  a  person  should  Agree  with 
a  broker,  that  the  latter  should  purchase  goods  for 
dbe  fonnetf  and  should  receive  for  his  trouMe  a  certain 
pR^ortkm  of  the  profits  arising  from  the  sale  of  the 
goods,  and  ^uld  bear  a  certain  proportion  of  the  loss- 
es ;  such  aH  agreementi  although  it  would  not  vest  any 
property  in  the  bioket  in  the  goods  so  purchased,  or  in 
the  proceeds  therecrf*,  would  jet,  by  reason  of  his  par- 
teij^ation  in  the  profits  and  losses,  render  him  liaUe,  as 
a  partner;  to  third  persons*^ 

^  67.  Upon  the  like  ground,  where  A.,  having 
neither  oioney  nor  credit,  offered  to  B.,  that  if  he 
woald  Older  with  him  certain  goods  firom  C.  to  be 
ibipped  upon  a  foreign  adventure,  and  sold  by  A. 
ahoad,  if  any  profits  should  arise  fi*om  them,  B. 
dndld  have  half  the  profits  for  his  trouble ;  and  the 
goods  were  accordingly  ordered  and  charged  by  C. 
to  ^ir  joint  account ;  it  was  held,  that  B.  was  jointly 
fiaUe  with  A.,  as  a  partner,  to  C.  And  the  Court 
diere  took  the  distinction,  that  quoad  third  persons  it 
was  a  partnership;  for  B.  was  to  share  half  the 
ptofits;  but  as  between  themselves,  it  was  only  an 
agreement  for  so  much,  as  a  compensation  for  B.'s 
tiouUe,  and  lending  A.  his  credit.'     So,  where  A. 


1  El  parte  Rowlandson,  1  Rose,  R.  89,  90,  91. — In  this  last  case  Lord 
EUkm  amid ;  **  It  was  impossible  to  say,  as  to  third  persons,  they  were  not 
pvttmrSy  the  grcmnd  bein^  settled,  that  if  a  man,  as  a  reward  for  his  labor, 
ebooses  to  attpalate  fer  an  interest  in  the  profits  of  a  business,  instead  of 
t  certain  snm  proportioned  to  those  profits,  he  is  as  to  third  persons  a  pan- 
Mr,  and  no  arrangement  between  the  parties  themselves  could  pre- 
vemk." 

s  Smith  ft.  Watoon,  9  B.  &  Cresw.  401 ;  Meyer  n  Sharpe,  5  Taunt  R. 
74;  fix  parte  Langdale,  18  Yes.  300;  S.  C.  2  Rose,  R.  444. 

•  Hesketh  v.  Blancfaard,  4  East,  R.  144, 146;  S.  C  ante,  §  40;  Meyer 
ff.  Sharpe,  5  Taunt  R.  74.    See  Gollyeron  Partn.  B.  J,  ch.  1,  §S^  p.  50, 

8* 
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agreed  with  B.  to  convey  by  hotse  and  cart  the  mail  be- 
tween particular  places,  at  a  certain  price  per  annum, 
and  to  pay  his  prop(»tion  of  the  expense  of  the  cart, 
&c. }  and  the  money  received  by  the  carriage  of  parcels 
was  to  be  divided  between  the  parties,  and  the  damage 
occasioned  by  the  loss  of  parcels  was  to  be  borne  in 
equal  proportions ;  it  was  held,  that  they  were  partners 
inter  sese^  as  well  as  to  third  persons.  And  upon  that 
occasion  Lord  Chief  Justice  Tindal  observed ;  <'  I  have 
always  understood  the  definition  of  partnership  to  be 
a  mutual  participation  of  profit  and  loss."  ^ 

^  58.  Upon  the  like  ground,  where  one  perscm 
advanced  funds  for  carrying  on  a  particular  trade, 
and  another  fiirnished  his  personal  services  only  in 
carrying  on  the  trade,  for  which  he  was  to  receive  a 
proportion  of  the  nett  profits ;  it  was  held,  that  they 
were  partners  inter  sese^  as  well  as  to  third  persons.* 
And  the  principle  was  there  fiilly  recognized,  which 
had  been  established  in  prior  cases,  that  he,  who  is 
to  take  a  part  of  the  profits,  shall  by  operation  of  law 
be  made  liable  to  losses,  as  to  third  persons ;  because 
by  taking  a  part  of  the  profits,  he  takes  firom  the 
creditors  a  part  of  that  fimd,  which  is  the  security  for 
the  payment  of  their  debts.^     So,  where  A.,  B.,  and  C. 


59,  60, 2d  edit  —  Mr.  Collyer  thinks,  that  in  Hesketh  v.  Blanchard,  (4 
East,  R.  144),  the  parties  were  partners  inter  sese,  as  well  as  to  third  per- 
sons ;  and  there  is  certainly,  in  other  authorities,  strong  ground  to  support 
that  opinion.     Ante,  §  42,  and  note ;  post,  §  68. 

1  Green  v.  Beesley,  2  Bing.  New  Cas.  108.  See  also  Fromonto.  Coup- 
land,  2  Bing.  R.  170 ;  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  19,  2d  edit 

9  Dob  V.  Halsey,  16  John.  R.  34,  40 ;  3  Kent  Coram.  Lioct  43,  p.  94, 
25,  4th  edit;  Collyer  on  Partn.  R  1,  ch.  1,  §  2, 2d  edit    Ante,  §  34 

3  Ibid. ;  Grace  v.  Smith,  2  W.  Black,  996, 1000;  Waugh  v.  Carver,  2 
H.  Black.  245;  Hesketh  v.  Blanchard,  4  £ast,  R.  144 ;  ante,  §27, 30, 32. 
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entered  into  partneiship  in  the  business  of  tanning 
hides,  and  it  was  stipulated  that  A.  should  furnish  one 
half  of  the  stock,  to  keep  the  tannery  in  operation, 
and  should  mai^et  and  receive  one  half  of  the  leath- 
er, and  that  B.  and  C.  should  furnish  the  other  half 
of  the  stock,  and  receive  and  market  for  the  other 
half  of  the  leather,  and   that  in   making  purchases 
each  should  use  his  own  credit  separately;    it  was 
held,  that  they  were  partners  as  to  third  persons,  as 
well  as  between  themsdves,  as  to  stock  sold  to  one  of 
the  partners ;  for  the  stipulation,  as  to  the  division  of 
the  manu&ctured  article  specifically  among  the  part- 
ners, was  equivalent  to  a  participation  of  profit  and 
loss.'     So,  where  three  persons  ran  a  line  of  coaches 
from  one  place  to  another,  the  route   being  divided 
among  them  into  three  sections,  the  occupant  of  each 
section  furnishing  his  own  carriages  and  horses,  hiring 
drivers,  and  paying  the  expenses  of  his  own  section, 
and  the  money  received  firom  the  passengers,  as  fare, 
deducting  the  tolls  of  the  turnpike  gates,  was  divided 
among  them  in  proportion  to  the  number  of  miles  of 
the  route  run  by  each ;  it  was  held,  that  they  were  part- 
ners as  to  third  persons,  as  well  for  torts,  as  upon  con- 
tracts.' 


1  Everet  r.  Chapoian,  (i  Connect  R.  347. 

s  Champion  r.  Bostwick  &  Wife,  18  Wend.  R.  17.5.  Mr.  Chancellor 
W^alwoith  on  this  occasion  said ; — *'  It  is  not  necessary  to  constitute  a 
partnership,  that  there  should  be  any  property  constituting  the  capital 
Hock,  which  shall  be  jointly  owned  by  the  partners.  But  the  capital  may 
eonsist  in  the  mere  use  of  property,  owned  by  the  individual  partners  sep- 
arately. It  is  sufficient  to  constitute  a  partnership,  if  the  parties  agree  to 
lta?e  a  joint  interest  in,  and  to  share  the  profits  and  losses  arising  from 
the  use  of  property  or  skill,  either  separately  or  combined.  Here  the  cap- 
ital, which  each  contributed  or  agreed  to  contribute  to  the  joint  concern, 
was  the  horses,  carriages,  harness,  drivers,  die,  which  were  necessary  to 
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^  68  a.  On  the  other  handi  where  there  was  ail  agree* 
ment  by  a  Rail-road  Company  with  certain  peraom, 
who  were  engaged  in  transporting  merchandise  ftoiil 
New  York  to  various  {daces  in  the  West,  by  way  of 
Hudson  River  and  canals,  that  these  carters  should  de* 


run  his  part  of  the  route ;  and  U>  be  fed,  repaired,  and  paid  at  hie  own  ex- 
pense. The  only  debts  or  expenses,  for  which  they  W6re  to  b^  jointly  Ikr 
ble  as  betweeb  themselves,  were  the  tolls  apoA  the  wbote  line ;  and  tlift 
joint  profits,  which  they  were  to  divide,  if  any  lemained  after  paying  tbe 
tolls,  was  the  whole  passage  money  received  upon  the  entire  line.  Al- 
though it  tnay  be  fBiitly  inferred,  that  each  paity  supposed,  that  the  ex- 
penses of  running  his  part  of  the  line,  exclodve  of  the  U^  would  be  equal 
to  the  distance  run  by  him,  it  by  no  means  follows,  that  any  of  them  mip> 
posed,  that  the  actual  passage  money  or  profits  of  die  difierent  parts  of  the 
line,  would  be  in  the  same  proportion ;  as  it  is  a  well  known  fact,  that  die 
number  of  passengers,  who  travel  in  publie  conveyances,  increase  at  yos 
approach  large  market  towns,  or  other  places  of  general  resort  The  only 
object  of  the  agreement  to  divide  the  passage  money  earned  upon  ihe 
whole  line,  among  the  difibrent  proptietors,  must  have  been  to  give  16 
those,  who  run  that  part  of  the  line,  where  tiiere  was  the  least  travel,  a 
portion  of  the  passage  money  on  other  parts  of  the  route,  as  a  fair  equiva- 
lent for  their  equal  contribution  of  labor  and  expense  for  the  joint  benefit 
of  all.  And  as  all  the  owners  of  the  line  were  thus  interested  in  evety 
part  of  the  route,  and  were  liable  to  the  passengers,  if  they  were  unrea- 
sonably detained  on  the  way,  I  am  inclined  to  think,  that,  if  the  driver  of 
either  had  refused  to  carry  on  the  passengers  over  his  part  of  the  line  with- 
out any  sufficient  excuse,  either  of  the  other  parties,  who  hai^ned  to  be 
present,  might  have  employed  another  driver  at  the  common  expense  to 
proceed  with  the  team  to  the  end  of  that  route,  although  as  between  them- 
selves the  owner  of  that  part  of  the  line  would  be  bound  to  pay  such 
extra  expense.  And  the  same  right  would  have  existed,  if  the  driver,  by 
reason  of  intoxication  or  otherwise,  was  incapable  of  discharging  his  duty 
with  safety  to  the  passengers.  Although  the  title  to  the  coach  and  horses 
for  the  time  being  might  not  be  so  far  vested  in  the  partners,  as  to  author- 
ize any  of  them  to  take  them  out  of  the  general  owner  himself  under  sim- 
ilar circumstances,  the  passengers  might  unquestionably  be  sent  on  by 
either  of  the  others  at  his  expense ;  or  at  the  expense  of  nil  the  owners  of 
the  line,  who  were  interested  in  having  it  done,  if  he  was  unable  to  pay 
the  expense."  See  also  Wayland  v.  Elkins,  1  Starkie  R.  272,  and  Barton 
e.  Harrison,  2  Taunt  R.  49 ;  Wetmore  v.  Baker,  9  John.  R.  907.  See 
Fremont  v,  Coupland,  2  Bing.  R.  170;  Green  v.  Beesley,  2  Bing.  New 
Cas.  106. 
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liver  up  their  freight  to  the  company  at  particular  places, 
and  the  company  should  transport  the  goods  from  thence 
to  their  destination,  and  that  the  carriers  should  pay 
the  company  therefor  a  certain  portion  of  the  freight, 
according  to  certain  distances ;  it  was  held,  that  this 
agreement  did  not  make  the  company  partners  with  the 
carriers  in  the  transportation  of  the  goods,  either  inter 
$t$e  or  as  to  third  persons.^  The  ground  of  this  de- 
cision seems  to  have  been,  that  there  was  no  commu- 
nity of  interests,  or  division  of  the  profits  of  a  joint 
concerDy  between  the  parties.  The  Rail-road  Company 
had  no  interest  in  the  profits  or  losses  of  the  Transpor- 
tation Company,  on  that  part  of  the  route  which  the 
bitter  were  to  accomplish  ;  nor  the  Transportation 
Company  in  the  profit  or  loss  in  the  rail-road  portion  of 
the  transpcvtation.  Each  company  was  to  receive  a 
fixed  proportion  of  the  fireight,  whether  the  other 
would  lose  (NT  gain  on  its  own  portion  of  the  route,  so 
that  there  was  no  community  of  profit  or  loss.  Many 
other  cases  might  be  cited  to  the  same  effect ;  but  those, 
which  have  been  referred  to,  are  sufficient  to  illustrate 
the  doctrine  already  suggested  under  this  head. 

§  69.  In  the  next  place,  as  to  the  class  of  cases, 
where,  strictly  speaking,  there  is  no  capital  stock, 
but  labor,  skill,  and  industry  are  to  be  contributed  by 
each  party  in  the  trade  or  business,  as  principals,  and 
the  profit  and  loss  are  to  be  shared  in  certain  propor- 
tions between  them.  In  this  class  of  cases  the  like 
rale  ap[Jies;  and  the  parties  are  treated  as  partners, 
not  only  as  to  third  persons,  but  also  inter  sese^  upon 
the  plain  ground,  that  it  is  a  trade  or  business  carried  on 


1  Mobawk  &  Hudson  Railroad  Co.  v.  Nikt,  3  Hill,  N.  Y.  R.  169. 
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upon  joint  account,  and  that  there  is  a  tiomplete  com- 
munion of  interest  both  in  the  profit  and  loss  thereof 
between  them.  It  has,  therefore,  every  distinctive 
mark  of  partnership.  One  or  two  cases  will  abud* 
dantly  serve  to  present  this  doctrine  in  a  dear  and 
satisfactory  light.^  Thus,  if  A.  and  fi.  should  agree 
to  employ  their  joint  labor  and  services  and  skill  in 
business,  as  insurance  brokers,  and  to  divide  the  profits 
and  losses  between  them,  they  would  to  all  intents 
and  purposes  be  held  partners  in  that  businesil.  So, 
a  A.  and  B.  should  agi'ee  to  carry  on  the  business  of 
solicitors  Upon  joint  account,  and  to  divide  the  profits 
and  losses  thereof  in  certain  proportions  between 
them,  this  would  make  them  partners,  not  only  as  Id 
third  persons,  but  inter  sese.^  Nor  would  the  result 
be  varied,  if  the  parties  agreed  to  share  the  profits  be^ 
tween  them,  omitting  any  express  provision  as  to  losses  i 
for  in  such  cases  they  could  by  mere  operation  ^nd  in» 
tendment  of  law  share  the  losses,  upon  the  ground,  that 
the  losses  must  first  be  deducted  before  the  profits  can 
be  ascertained;  and  also  upon  the  more  general 
ground,  which  is  so  often  recognised  in  the  authorities^ 
that  every  man,  who  has  a  share  of  the  profits  of  a  trade 
or  business,  ought  also  to  bear  his  share  of  the  loss.' 
Indeed,  all  the  authorities  at  the  common  law  take 
the  rule  to  be,  that  sharing  the  losses  and  the  pn^ta 


I II. 


1  See  the  reasoning  of  Lord  Chief  Justice  Eyre  in  Waugh  t^.  Carvet,  3 
H.  Black.  935. 

s  See  Hopkinson  v.  Smith,  1  Bing.  R.  13 ;  Tench  v.  Roberts,  6  Madd. 
R.  14a 

3  Grace  v.  Smith,  2  W.  Black.  d98, 1000 ;  Ex  patte  Gellar,  1  Rose,  R. 
297 ;  Waugh  v.  Carver,  2  H.  Black.  235 ;  Cheap  v,  Cnunond,  4  Bam.  4t 
Aid.  663 ;  Bond  v.  Pittard,  3  Mees.  &  Welsh.  357, 360, 361.  See  FindlS 
V.  Stacey,  Sel.  Cas.  in  Ch.  p.  9 ;  Gow  on  Partn.  ch.  1,  p.  14, 15,  3d  edit ; 
Collyer  on  Partn.  B.  1,  cb..l,  §  2,  p.  54, 2d  edit ;  antei  §  19  to  24 
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ooBsdtotes  soch  a  cominDiiioii  and  mutuality  of  in* 
lorest  tberein,  as  creates  a  clear  partnership,  as  to 
ddid  persons ;  and,  in  the  absence  of  all  contrary  or 
iiooiisistent  stipulations,  as  between  themselves  also.^ 
Henoe  all  the  adventurers  in  a  fishing  voyage,  who 
are  so  share  in  the  profits  and  losses  of  the  adven- 
torp  aeoQrding  to  certain  proportions,  and  to  contri- 
bute towards  the  outfit,  are  deemed  partners  in  the 
•dventwe  to  all  Intents  and  purposes.^  So,  where 
a  merchant  in  London  was  by  agreement  to  recom* 
flMnd  consignments  to  a  merchant  abroad,  and  the 
ecMDDiissbns  on  all  sales  of  goods,  recommended  by 
die  one  to  the  other,  were  to  be  equally  divided 
between  them,  without  allowing  any  deduction  for 
eipenses ;  it  was  held,  that  they  were  not  only  part- 
len  in  that  business,  as  to  third  persons,  but  also  as 
between  themselves.' 

^  60.  In  the  next  place,  as  to  the  class  of  cases, 
where  the  parties  are  to  share  the  profits  between  them, 
if  any,  as  principals ;  but  the  losses  are  to  be  borne  ex- 
duAvely  by  one  party.*  It  is  here  that  the  pressure  of 
die  general  doctrine,  that  a  participation  in  the  profits, 
y  profits,  creates  a  partnership  between  them,  is  most 
severely  felt,  and  is  most  difficult  to  maintain  upon  gen- 
eral reasoning.  In  all  this  class  of  cases  it  is  the  inten- 
tbn  of  the  parties,  that  no  partnership  should  exist 
between  themselves;  and  the  common  law,  in  this 


\  Geddei  «.  WiUace,  3  Bligh,  R.  270;  Peacock  o.  Peacock,  2  Camp. 
45;  Gow  DO  Parto.  12, 13, 3d  edit 

*  See  Coppard  v.  Page,  Forr.  R.  1 ;  Perrott  v.  Bryant,  2  Y.  &  Coll.  61, 
6B;  ante,  §  42. 

)  Cheap  V.  Cramond,  4  Barn.  Sl  Aid.  663,  669,  670 ;  Walton  v.  Sher- 
Woe,  15  John.  R.  409, 421, 422. 

«  Witaon  on  PaiULch.  1,p.  17  to  p.  27, 2d  edit;  ante,  $  57. 
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respect,  gives  full  force  and  effect  to  that  intentioii. 
But  in  regard  to  third  persons,  the  common  law  holds, 
that  the  mere  right  to  participate  in  the  profits  cre- 
ates a  partnership  between  the  parties,  notwithstand* 
ing  there  is  no  participation  in  the  losses,  ulirh  die 
profits,  and  it  is  not  their  intention  to  be  partners. 
The  doctrine  here  seems  to  be  founded  in  part  upoa 
the  consideration,  that  even  in  such  a  case  there  is 
incidentally,  and  to  a  limited  extent,  a  participation  in 
the  losses,  as  well  as  in  the  profits ;  for  before  it  can  be 
ascertained,  that  there  are  any  profits,  the  losses  must 
first  be  deducted,  and  the  residue  only  shared  as 
profits.^  But  the  main  reason  is,  that,  which  has  been 
already  adverted  to,  as  the  first  foundation  of  the 
doctrine,  to  wit,  that  every  man,  who  has  a  share  of 
the  profits  of  the  trade  or  business,  ought  also  to  bear 
his  share  of  the  loss ;  for  if  any  one  takes  part  of  the 
profit,  he  takes  a  part  of  the  fund,  on  which  the  cred- 
itor of  the  trade  relies  for  his  payment.*  Without 
inquiring  into  the  true  force  of  this  mode  of  reason- 
ing, a  task,  which  would  be  a  matter  of  supereroga- 
tion, since,  so  far  as  the  authorities  go,  it  seems  al»o- 
lutely  established,  it  may  be  usefiil  to  illustrate  it  by 


1  Ante,  §  19  to  25, 55,  56, 57 ;  Cheap  v.  Cramond,  4  Barn.  &  Aid.  470 ; 
Gilpin  V.  Enderb7,5  R  &  Aid.  954;  Ex  parte  Lan^pdale,  2  Roae,  R.  444; 
S.  C.  18  Yes.  300, 301 ;  Bond  o.  Pittard,  3  Mees.  &  Wel8.357. 

s  Ante,  §  27, 28, 32, 36,  note  (2) ;  Grace  v.  Smith,  2  W.  Black.  995, 1000. 
—  Lord  Eldon,  in  Ex  parte  Lan^dale,  (18  Yes.  300,  S.  C.  2  Rose,  R.  444), 
said ;  "  The  true  criterion  is,  whether  they  (the  parties)  are  to  participate  in 
the  profit  That  has  been  the  question  ever  since  Grace  v.  Smith."  Lord 
Chief  Justice  Eyre,  in  Waugh  r.  Carver,  2  H.  Black.  235,  247,  approved 
the  doctrine,  so  promulgated  in  Grace  v.  Smith,  as  standing  upon  the  fair 
ground  of  reason  Whether  it  does  so,  may  certainly,  if  the  question 
were  new,  admit  of  a  good  deal  of  argument  See  ante,  §  48,  49,  50, 51 , 
and  note  3.  The  point,  however,  now  stands  dryly  upon  the  maxim,  Ita 
Lex  scripta  est    See  Green  v.  Beesley,  2  Bing.  N.  C^  106 ;  ante,  §  57. 
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reference  to  some  of  the  leading  cases,  in  which  it  has 
been  disaissed  and  recognized. 

§  61.  Thus,  for  example,  if  one  person  should  en- 
gage with  another  in  any  trade  or  business,  under  an 
arrangement  to  divide  the  profits  between  them ;  but 
if  there  should  not  be  any  profits,  but  a  loss,  then 
that  the  loss  should  be  borne  by  one  only ;  that  would 
make  them  partners,  as  to  third  persons,  at  all  events.^ 
On  the  like  ground,  if  two  solicitors  should  carry  on 
Iwsine^  on  joint  account,  and  one  should  be  entitled 
to  receive  a  fixed  sum,  and  also  a  share  of  the  profits, 
and  not  be  liable  for  any  losses,  they  would  be  part- 
ners inter  sese,  as  well   as  to  third   persons.^     So, 
^where  two  merchants  agreed  to  enter  into  partner- 
ship for  a  certain  term  of  years,  and  each  was  to 
furnish  the  same  amount  of  capital,  and  one  was  to 
x^ceive  a  certain  annual   sum  out   of  the  profits,  if 
dny,  and  if  none,  out  of  the  capital,  and  at  the  ex- 
piration of  the  term  he  was  to  receive  his  full  original 
capital  by  instalments;   it  was  held,  that  they  were 
partners    inter  sese^  and  also  as   to  third    persons.^ 
So,  where  two  ship  agents,  at  different  ports,  entered 
into  an  agreement  with  each  other  to  share  in  certain 
proportions   the   profits  of   their    respective    commis- 
^ons,  and  discount  on  tradesmen's  bills,  employed  by 
them  in  repairing  ship's  confided  to  their  care,  but  neith- 
er was  to  be  answerable  for  the  acts  or  losses  of  the 


I  Ex  pane  Langdale,  18  Ves.  300, 301 ;  Geddes  v.  Wallace,  2  Bligh, 
B.  270;  Jordan  v.  Wilkins,  2  Wash.  Cir.  R.  483 ;  Gow  on  Partn.  ch.  1, 
pi  16, 3d  edit ;  Gilpin  v.  Eoderby,  5  B.  &  Aid.  954 ;  Bond  o.  Pittard,  3 
Meet.  &  Welsh.  357. 

s  See  Bond  v.  Pittard,  3  Mees.  &  Welsh.  R.  357,  360 ;  Tench  v.  Roh- 
eits,  6  Madd.  R.  145,  note. 

'  GOpin  V.  Enderhy,  5  Barn.  &  Aid.  954. 
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Other,  but  each  was  to  bear  his  own ;  it  was  held, 
that  they  were  partners  as  to  third  persons,  although 
not  as  between  themselves.^     So,  where  a  commission 


1  Waugh  V.  Carver,  2  H.  Black.  235 ;  Cheap  v.  Cramond,  4  R  &  Aid. 
663,  668.  — In  Waugh  ».  Carver,  Lord  Ch.  Just  Eyre  said;  "Whether 
theie  persons  were  to  interfere  more  or  less  with  their  advice  and  direc- 
tions, and  many  small  parts  of  the  agreement,  I  lay  entirely  out  of  the 
case ;  because  it  is  plain  upon  the  construction  of  the  agreement,  if  it  be 
construed  only  between  the  Carvers  and  Giesler,  that  they  were  not  nor  ever 
meant  to  be  partners.  They  meant  each  house  to  carry  on  trade  witboot 
risk  of  each  other,  and  to  be  at  their  own  loss.  Though  there  was  a  cer- 
tain degree  of  control  at  one  house,  it  was  withqpt  an  idea  that  either  was 
to  be  involved  in  the  consequences  of  the  failure  of  the  other,  and  with- 
out understanding  themselves  responsible  for  any  circumstances  that  might 
<4iappen  to  the  loss  of  eitlier.  That  was  the  agreement  between  them- 
selves. But  the  question  is,  whether  they  have  not,  by  parts  of  their  agree- 
ment, constituted  themselves 'partners  in  respect  to  other  persons  ?  The 
case  therefore  is  reduced  to  the  single  point,  whether  the  Carvers  did  not 
entitle  themselves,  and  did  not  mean  to  take  a  moiety  of  the  profits  of 
Gieslei's  house,  generally  and  indefinitely  as  they  should  arise,  at  certain 
times  agreed  upon  for  the  settlement  of  their  accounts.  That  they  have 
so  done  is  clear  upon  the  face  of  the  agreement :  and  upon  the  authority 
of  Grace  v.  Smith,  he  who  takes  a  moiety  of  all  the  profits  indefinitely, 
shall,  by  operation  of  law,  be  made  liable  to  losses,  if  losses  arise,  upon 
the  principle  that  by  taking  a  part  of  the  profits,  he  takes  from  the  credit- 
ors a  part  of  that  fund  which  is  the  proper  security  to  them  for  the  pay- 
ment of  their  debts.  That  was  the  foundation  of  the  decision  in  Grace  v. 
Smith,  and  I  think  it  stadds  upon  the  fair  ground  of  reason.  I  cannot 
agree,  tliat  this  was  a  mere  ngcncy,  in  the  sense  contended  for  on  the  part 
of  the  defendants,  for  there  M^as  a  risk  of  profit  and  loss :  a  ship  agent  em- 
ploys tradesmen  to  furnish  necessaries  for  the  ship,  he  contracts  with  them, 
and  is  liable  to  the.n,  he  also  makes  out  their  bills  in  such  a  way  as  to  de- 
termine the  charge  of  commission  to  the  ship  owners.  With  respect  to 
the  commission  indeed,  he  may  be  considered  as  a  mere  agent,  but  as  to 
the  agency  itself,  he  is  as  much  a  trader  as  any  other  man,  and  there  is 
as  much  risk  of  profit  and  loss  to  the  person  with  whom  he  contracts,  in 
the  transactions  with  him,  as  with  any  other  trader.  It  is  true  he  will  gain 
nothing  but  his  discount,  but  that  is  a  profit  in  the  trade,  and  there  may  be 
losses  to  him  as  well  as  to  the  owners.  If  therefore  tlie  principle  be  true* 
that  he  who  takes  the  general  profits  of  a  partnership  must  of  necessity  be 
made  liable  to  the  losses,  in  order  that  he  may  stand  in  a  just  situation 
with  regard  to  the  creditors  of  the  house,  then  this  is  a  case  clear  of  all 
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merchant  in  London,  agreed  with  another  commission 
merchant  in  Rio  Jnaeiro  equally  to  divide  between* 
them,  the  commissions  on  the  sale  of  all  goods  recom- 
mended by  the  one  house  to  the  other ;  it  was  held, 
that  as  to  third  persons,  they  were  partners  in  this  busi- 


^ifBculty.  For  though,  with  respect  to  each  other,  these  persons  were  not 
to  be  considered  as  partners,  yet  they  have  made  themselves  such  with  re- 
gard to  their  transactions  with  the  rest  of  the  world.**  In  this  case,  it  seems 
that  the  Court  considered  '*  commissions  to  mean  profits ;  and  that  the  nett 
oommiwions,  and  not  the  gross  commissions,  were  divisible.**  Collyer  on 
Paitn.  a  l,ck  1,  $  1»  p.  30. 

1  Qiaap  «.  Ckmmond,  4  B.  &  Aid.  663.  —  In  this  case,  it  is  not  cleary 
whether  the  Court  treated  the  case  as  one  where  the  gross  commissionst 
or  the  nett  commissions,  were  to  be  divided,  although  the  commissions 
were  trealed  as  if  the  word  had  been  profits,  and  therefore  undistinguisb- 
able  finom  profitsi  The  language  of  Lord  Ch.  Just  Abbott,  in  deli?ering 
Ihe  opinion  of  the  Goort,  was  as  follows ;  ^  And  in  support  of  this  propo- 
ntMO,  the  case  of  Waugh  v.  Carver  was  cited  and  relied  on.  And  we  are 
all  of  opiiiioo,  that  the  present  case  cannot  be  distinguished  in  principle 
Item  that,  and  that  our  decision  must  be  governed  by  it  It  is  true,  that 
in  that  ease  a  definite  part  of  the  commission  was,  by  agreement  of  the 
parties,  to  be  deducted  as  compensation  for  the  charges  and  expenses  be- 
lore  a  division  took  place ;  and  also  that  each  party  was  to  share  in  some 
specified  measure  with  tlie  other,  in  other  parts  of  the  profits  of  their 
lespective  business,  such  as  warehouse  rent,  and  discount  upon  trades- 
naensi*  bills.  And  it  was  contended,  in  this  case,  on  the  part  of  the  plain- 
liA,  that  the  bankrupts  and  Ruxton  were  to  be  considered  as  dividing  the 
fRMs  proceeds  only,  and  not  the  net  proceeds  or  profits  of  each  other's 
agency  or  factorage ;  and  that  a  division  of  gross  proceeds  does  not  con- 
stkote  a  partnership.  We  think,  however,  that  the  previous  deduction  of 
a  definite  part  of  the  commission  before  the  division  in  the  case  cited,  is 
an  unimportant  &ct.  It  cannot  liave  the  efiect  in  all  cases  of  leaving  the 
raoainder  aa  clear  profit,  because  the  expense  and  charge  cannot  be  in  all 
cases  uniformly  the  same,  but  must  vary  with  the  particular  circumstances 
of  each  transaction ;  so  that  in  efifect  a  part  only  of  the  gross  commis- 
sion, or  proceeds  of  the  agency,  and  not  the  whole,  was  to  be  divided  in 
that  case;  and  taking  the  definite  deducted  part  at  a  fifVh,  or  any  other 
itiqoot  part,  the  absent  house,  instead  of  receiving  one-half,  as  in  the  case 
at  bar,  would,  by  the  agreement,  receive  two-fifths,  or  some  other  definite 
part  of  the  whole  gross  sum,  and  not  an  indefinite  part  thereof,  depending 
upon  the  actual  and  clear  profit  of  the  transaction.    And  although,  in  the 
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^  62.  We  may  conclude  this  head  with  the  remark, 
at  the  Roman  law  did  not  (as  we  have  seen)  ordi- 


case  of  Waugh  v.  Carver,  the  agreement  was  not  confined  to  adivlBion  of 
the  comrnisaion,  but  extended  also  to  the  monies  received  in  certain  other 
parts  of  the  transactions  of  the  two  houses,  yet  the  principle  of  the  deci- 
sion is  not  affected  by  that  circumstance,  the  principle  being,  that  where 
two  houses  agree  that  each  shall  share  with  the  other  the  money  received 
in  a  certain  part  of  the  business,  they  are,  as  to  such  part,  partners  with 
regard  to  those  who  deal  with  them  therein,  though  they  may  not  be  partnen 
inter  se.  By  the  effect  of  such  an  agreement,  each  house  receives  from 
the  other  a  part  of  that  fund  on  which  the  creditors  of  the  other  rely  for 
payment  of  their  demands,  according  to  the  language  of  Lord  Chief  Jus- 
tice De  Grey,  in  the  case  of  Grace  v.  Smith.  And  such  an  agreement  is 
perfectly  distinct  from  the  cases  put  in  the  argument  before  us,  of  remu- 
neration made  to  a  traveller,  or  other  clerk  or  agent,  by  a  portion  of  the 
sums  received  by  or  for  his  master  or  principal  in  lieu  of  a  fixed  salary, 
which  is  only  a  mode  of  payment  adopted  to  increase  or  secure  exertion. 
It  is  distinct  also  from  the  case  of  a  factor  receiving  for  his  commission  a 
per  centage  on  the  amount  of  the  price  of  the  goods  sold  by  him,  instead 
of  a  certain  sum  proportioned  to  the  quantity  of  the  goods  sold,  as  was  the 
case  of  Dixon  v.  Cooper,  wherein  it  was  held,  that  the  factor  was  a  com- 
petent witness  to  prove  the  sale.  It  dififers  also  from  the  case  of  a  person 
receiving  from  a  trader  an  agreed  sum,  in  respect  of  goods  sold  by  his 
recommendation,  as  one  shilling  per  chaldron  on  coals,  or  the  like,  for  there 
there  is  no  mutuality ;  and  such  a  case  resembles  a  payment  made  to  an 
agent  for  procuring  orders,  and  has  no  distinct  reference  in  the  terms  of 
the  agreement  to  any  particular  coals  purchased  by  the  coal-merchant  for 
resale  upon  which  a  third  person  may  become  a  creditor  of  the  coal-mer- 
chant, and  probably  could  not  in  any  instance  be  shown  to  apply  in  its  ex- 
ecution to  any  such  particular  purchase.  But  it  is  to  be  observed,  that, 
even  on  a  case  of  this  nature,  the  inclination  of  Lord  Mansfield's  opinion» 
in  Young  v.  Axtell,  cited  2  Hen.  Bla.  242,  was  that  such  an  agreement 
might  constitute  a  partnership.  Of  the  case  of  Muirhead  v.  Salter,  refer- 
red to  in  the  argument,  we  have  neither  the  facts  nor  the  ground  of  de- 
cision brought  before  us  with  sufiicient  accuracy,  to  enable  us  to  consider 
it  as  an  authority  on  the  present  question.  It  may  have  been,  that  the  di- 
vision of  the  commission  between  the  two  insurance  brokers  was  a  solitary 
instance ;  that  the  assured  had  recognized  the  second  broker,  as  being  the 
person  employed  by  himself;  or  that  the  Court  did  not  think  fit,  under  all 
the  circumstances  of  the  particular  case,  to  disturb  the  verdict  of  a  jury 
of  merchants,  as  to  the  efiTect  of  a  division  of  the  commission  in  that  par- 
ticular species  of  agency,  the  divided  commission  being,  as  I  understand, 
payable  for  effecting  the  policy,  and  not  for  receiving  the  money  from  the 
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narily  contemplate  cases  to  be  cases  of  partnership, 
except  where  the  parties  intended  to  create  a  part- 
nership, and  the  losses,  as  well  as  the  profits,  were 
to  be  shared  in  some  proportions  by  each  of  them. 
The  usual  interpretation  was,  that  if  the  agreement 
profided  either  for  a  distribution  of  the  profits  alone, 
or  of  the   losses  alone,   in   certain   proportions,   the 
other,  which  was  omitted,  would  be  presumed  to  be 
intended  to  be  shared  in  the  same  proportion.     lUud 
expeditum  est^  si  in  und  causd  pars  fuerit  expressa 
(vebUi  in  solo  lucroj  vel  in  solo  damno)  in  aUerd  vero 
omissa ;  in  eo  quoque  quod  prtBtermissum  est^  eandem 
partem   servari.^     And    unless    some    provision    was 
foand  in  the  agreement  itself,  touching  the  matter, 
the  Roman  law  presumed,  as  a  natural   result  firom 
the  contract,  that  the  partners  were  to  share  in  both, 
and  to  share  equally.     Nam  sicuti  lucrum,  ita  damnum 


undenrriters,  in  the  event  of  the  loss,  and  payable  whether  any  loss  haid 
oecaned  or  not  So  that  we  cannot  consider  that  case  as  having  contra- 
vened or  weakened  the  authority  of  the  decision  in  Waugh  v.  Carver. 
Upoo  the  authority  of  this  latter  case,  and  for  the,  reasons  already  given, 
we  think  the  direction  of  the  learned  judge  at  the  trial,  and  the  verdict  of 
the  jury,  are  right,  and  tliat  the  mle  for  a  new  trial  ought  to  be  discharged.* 
There  is  certainly  some  obscurity  in  that  part  of  the  opinion  which  refers 
to  the  question  as  to  the  groes  or  the  net  commissions.  If  the  learned 
Judge  meant  to  say  that  a  division  of  the  gross  commissions  would  make 
them  partners,  the  case  certainly  is  in  conflict  with  other  authorities.  Bnt 
if  be  meant  that  the  division  was  to  be  of  the  net  commissions,  deducting 
all  charges,  then  it  would  be  in  harmony  with  those  authorities.  See  ante, 
§34, 44, 55  to  59,  60.  See  Pearson  v.  Skelton,  \  Mees.  &  Welsh.  504. 
The  same  case  is  much  more  fully  reported  in  1  Mann.  ^  Grang.  R.  848, 
where  the  distinction  between  an  interest  in  the  gross  profits,  and  that  in 
the  set  profits,  is  cleariy  stated.  His  language  on  that  occasion  is  quoted, 
poat,  §  220,  note.  Mr.  Collyer  understands  Cheap  v.  Cramond,  4  B.  & 
Ald.R.  G63,  to  have  decided  that  there  is  no  difference  between  a  division 
of  the  gross  and  a  division  of  the  net  conmiissions. 
1  2  iMtlib.  3^  tit 26,  §  3;  Domat,  tit  8»  §  1,  art  5;  ante,  §27, 50. 
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quoque  commune  esse  oportet ;  ^  quod  non  culpd  socii 
contingit.  Quoniam  socieiasj  cum  contrahitur^  tarn  lucn^ 
quam  damni  communio  initur.^  Still,  howeTer,  (as  we 
have  seen,)  the  Roman  law,  if  the  parties  clearly  intend- 
ed a  partnership,  did  not  prevent  them  from  agreeing, 
in  consideration  of  peculiar  services  or  credit  in  aiding 
the  partnership,  that  the  partners  should  share  the  prof- 
its between  them,  if  any,  and  that  the  one  rendering 
such  services,  or  credit,  might  be  exempted  from  all 
losses  beyond  the  profits.^  But  it  does  not  appear,«that 
the  Roman  law  ever  established  a  partnership  in  favor 
of  third  persons,  against  the  intention  of  the  parties^ 
from  the  mere  participation  of  profits,  and  a  fortiori^ 
where  there  was  an  express  provision  against  one 
party  being  liable  for  any  losses.^ 

^  63.  The  principles  established  in  these  three 
classes  of  cases  ^  are  commonly  applied  to  dormant 
and  secret  partnerships,  where  the  ostensible  partners 
only  are  known  or  act,  and  yet  other  persons,  who 
are  to  share  the  profits,  are  held  responsible  as  part- 
ners to  third  persons,  although  they  may  not  be  so 
chargeable  inter  sese.^  Thus,  for  example,  if  A,  and 
B.  should  agree  to  carry  on  any  trade  or  business  for 
their  joint  and  mutual  account,  and  to  divide  the 
profits  and  losses  between  them,  and  A.  alone  was  to 
be  known  in  the  trade  and  business,  and  to  be  solely 


1  Dig.  Lib.  17,  tit  2, 1.  52,  §  4 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  39 ;  Do- 
mat,  B.  2,  tit  ],  §  1,  art  1. 
«  Digr.  Lib.  17,  tit  2,  1.  67,  Introd. ;  Doroat,  B.  1,  tit  8  §  1,  art  1,  a,  4. 

3  Dig.  Lib.  17,  tit  2, 1.  29,  §  1 ;  Domat,  B.  1,  tit  8,  §  1,  art  9 ;  ante,  § 
37,50. 

4  Ante,  §  50. 

*  Ante,  §  55, 59,  GO. 

«  3  Kent,  Comro.  Lect  43,  p.  32,  4th  edit ;  Winship  v.  Bank  of  United 
States,  5  Peters,  R.  529 ;  Etheridge  v.  Binney ,  9  Pick.  272. 
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responsible  for  the  debts  and  contracts  thereof,  and 

S.   was  to  be  a  secret  dormant  partner,  B.  would, 

isevertheless,  be  deemed  a  partner  as  to  third  persons, 

aind   responsible  to  them  for  all  the  debts  and  con- 

-Cxacts  growing  out  of  such  trade  or  business.^     The 

^»me  rule  would  apply  to  a  case,  where  it  was  even 

expressly    agreed    between    the    parties,    that    there 

should   be  no   partnership   between   them,    but   they 

^were  merely  to  share  the  profits  and  losses,  or  the 

profits  only,  and  one  was  to  bear  all  the  losses.''' 

^  64.  In  the  next  place,  as  to  the  class  of  cases, 
where  the  parties  are  not  in  reality  partners,  but  are 
held  out  to  the   world  as  such   in   transactions  af- 
fecting third   persons.     In   such  cases,  they  will   be 
«learly  held  partners,  as  to  such  persons.^     This  doc- 
MTine  turns  upon  no  peculiar  principles  of  municipal 
urisprudence ;    but  is  founded   in  the  enlarged  prin- 
iples  of  natural   law  and  justice,  ex  eequo  et  bono. 
7or,  wherever  one  of   two  innocent    persons    must 
suffer  from  a  false  confidence  or  trust  reposed  in  a  third, 


1  Hoare  v.  Dawes,  1  Doug.  R.  371 ;  Winship  v.  Bank  of  U.  States,  5 
eten,  R.  539;  S.  C.  5  Mason,  R.  176;  Coope  v.  Eyre,  1  H.  Black.  37; 

V.  Wallace,  2  Bligh,  R.  270. 
8  Gow  on  Partn.  ch.  1,  p.  12  to  p.  18,  3d  edit. ;  Collyer  on  Portn.  R  1, 
1l],$  1,  p.  11  top.  27,  2d  edit;  Id.  §  2,  p.  53  to  p.  67 ;  Id.  B.  3,  ch.  3,  § 
jk  368, 370, 371 ;  Watson  on  Partn.  cb.  1,  p.  17  to  p.  27, 2d  edit. ;  Hes- 
eth  r.  Blanchard,  4  East,  R.  144. 

'  3  Kent,  Conim.  LecL  43,  p.  «*)2,  33,  4th  edit ;  post  v.  Kimbcrly,  9 
ohn.  R.  489;   Ex  parte  Watson,  19  Ves.  458,  461 ;   Fox  r.  CliOon,  8 
uk%.  R.  776;  Collyer  on  Partn.  B.  1,  ch.  1,  §  2,  p.  CO  to  p.  64,  2d  edit ; 
•rker  v.  Barker,  1  Bro.  &  Bing.  9 ;  Goode  v,  Harrison,  5  B.  &  Aid.  147 ; 
».  PitUrd,  3  Mees.  &  Welsh.  357;  2  Bell,  Comm.  B.  7,  ch.  2,  p.  6?:^, 
J24, 5th  edit     See  Bonfield  v.  Smith,  12  Mees.  &  Welsh.  R.  4a'>,  the 
ooverse  case,  where  the  firm  name  was  A  &  Co.,  and  the  defendant  held 
^^imself  out  as  the  sole  partner  then  in  the  firm. 
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he,  who  has  been  the  cause  of  that  false  confidence, 
or  trust,  and  is  to  be  benefited  bj  it,  ought  to  suflfer, 
rather  than  the  other ;  and  this  must  apply  a  fortiori^ 
where  the  credit  is  given  to  a  party  solely  upon  the 
faith  of  the  fraudulent  allegation  of  a  fact,  which  is 
known  to  such  party  at  the  time  to  be  untrue.  The 
reason  of  the  doctrine  is  fully  expounded  by  a  late 
eminent  Judge  in  the  following  terms.  "The  defi- 
nition of  a  partnership  cited  from  Puifendorf  is  good, 
as  between  the  parties  themselves,  but  not  with  re- 
spect to  the  world  at  large.  If  the  question  were  be- 
tween A.  and  B.,  whether  they  were  partners,  or 
not ;  it  would  be  very  well  to  inquire,  whether  they 
had  contributed,  and  in  what  proportions,  stock  or 
labor,  and  on  what  agreements  they  were  to  divide 
the  profits  of  that  contribution.  But  in  all  these 
cases  a  very  different  question  arises,  in  which  the 
definition  is  of  little  service.  The  question  is  gener- 
ally, not  between  the  parties,  as  to  what  shares  they 
shall  divide,  but  respecting  creditors,  claiming  a  satis- 
faction out  of  the  funds  of  a  particular  house,  who 
shall  be  deemed  liable  in  regard  to  these  fiinds. 
Now,  a  case  may  be  stated,  in  which  it  is  the  clear 
sense  of  the  parties  to  the  contract,  that  they  shall 
not  be  partners ;  that  A.  is  to  contribute  neither  la- 
bor nor  money,  and,  to  go  still  farther,  not  to  receive 
any  profits.  But  if  he  will  lend  his  name  as  a  part- 
ner, he  becomes,  as  against  all  the  rest  of  the  world, 
a  partner,  not  upon  the  ground  of  the  real  transac- 
tion between  them,  but  upon  principles  of  general 
policy,  to  prevent  the  frauds,  to  which  creditors  would 
be  liable,  if  they  were  to  sup{)ose,  that  they  lent  their 
money  upon  the  apparent  credit  of  three  or  four  per- 
sons, when  in  fact  they  lent  it  only  to  two  of  them, 
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to  whom,  without  the  others,  they  would  have  lent 
nothing."^  Upon  so  clear  and  natural  a  doctrine,  it 
seems  unnecessary  to  cite  at  large  the  authorities  in  its 
support.     They  are  uniform  and  positive  to  the  pur- 


^  65.  This  last  class  of  cases  may  arise  from  the 
express  acknowledgments  of  the  parties,  or  by  impli- 
cation or  presumption  from  circumstances.     Thus,  if 
a  person  should  expressly  hold  himself  out  as  a  part- 
ner, and  thereby  should  induce  the  public  at  large, 
dx  particular  persons,   to  give   credit    to  the   partner- 
ship, he  would  be  liable  as  a  partner  for  the  debts  so 
contracted,  although   he  should  in  reality  not   be  a 
-partner.^    On    the  other  hand,  if   a  known  partner 
should  silently  withdraw  from  the  partnership,  without 
^ving  any  notice  thereof,  he  would  still  remain  liable 
to  persons,  who  should  continue  to  deal  with  it  upon 
the  faith   and  confidence,   that    he  still  remained  a 
partner;  for    his  silence,  under  such    circumstances, 
would  be  equivalent  to  an  affirmation  of  a  continuing 
partnership.*    But  this  subject  will  naturally  occur  in 


>  Lord  Chief  Justice  Eyre  in  Waugrh  v.  Carver,  2  H.  Black.  235,  246. 
'  Collyer  on  Partn,  B.  1,  ch.  1,  §  2,  p.  53  to  p.  64 ;  Gow  on  Partn.  ch.  J , 
1^  10, 3d  edit ;  Watson  on  Partn.  p.  33, 34, 2d  edit ;  3  Kent,  Comm.  Lect 
^  pi  31, 32,  33,  4th  edit ;  Hoare  v.  Dawes,  1  Doug.  R.  371 ;  Young  v. 
Axtel],  cited  2  H.  Black.  242 ;  Ex  parte  Langdale,  2  Rose,  R.  444 ;  S.  C. 
'S  Ves.  300,  301 ;  Mclver  v.  Humble,  16  East,  R.  169 ;  Bond  v.  Pittard, 
^Ifeea.  Sl  Welsh.  357,  359. 

'  Watson  on  Partn.  ch.  1,  p.  6, 2d  edit ;  Id.  p.  33 ;  Gow  on  Partn.  ch. 
),p.  10  to  p.  13,  3d  edit;  Id.  p.  23,  24;  Collyer  on  Partn.  B.  1,  ch.  ],  §2, 
1^  53  to  p.  €7,  2d  edit. ;  Guidon  v.  Robson,  2  Camp,  R.  302 ;  Young  v, 
Axtell,  cited  2  H.  Black.  242. 

<  Collyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  368  to  p.  376,  2d  edit ;  Godfrey 
^.Tambull,  1  Esp.  R.  371 ;  Whitman  v.  Leonard,  3  Pick.  177;  Griswold 
V*  Waddington,  15  John.  R.  57 ;  Parkinson  v,  Carruthers,  3  Esp.  R.  248 ; 
^les  V.  Eley,  1  Carr.  &  P.  514 ;  Graham  v.  Hope,  1  Peake,  R.  154. 
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Other  connexions  in  a  subsequent  part  of  these  Com- 
mentaries, and  needs  not  here  be  further  dwelt  upofSL 
^  66*  In  the  next  place,  as  to  the  class  of  cases, 
where  one  of  the  parties  is  to  receive  an  annuity  oat 
of  the  profits,  or  as  a  part  thereof.  And  here  it  may 
be  generally  stated,  that  a  person,  who  lends  money 
to  a  firm,  and  is  to  receive  therefor  a  fixed  interest, 
(whether  usurious,  or  otherwise,  is  not  material,)  or 
an  annuity,  certain  as  to  amount  and  duration,  will 
not  thereby  become,  as  to  third  perscms,  a  partner  in 
the  firm ;  for,  in  such  a  case,  there  is  no  mutuality  of 
profit  with  the  firm,  and  no  general  participation  in 
the  casual  and  indefinite  profits,  which,  as  we  have 
seen,  constitutes  one  of  the  ingredients  of  partner- 
ship.^ Cases  of  this  kind  often  occur  upon  the  re- 
tirement of  a  partner,  leaving  money  or  fimds  in  the 
hands  of  the  firm,  and  upon  the  decease  of  a  partner, 
who  bequeaths  an  annuity  to  his  widow  out  of  the 
profits ;  and  in  neither  case  will  the  retiring  partner, 
or  the  widow,  be  held  a  partner  as  to  third  persons, 
as  he  or  she  certainly  is  not,  as  to  the  partners  them- 
selves.* It  is  true,  that  it  may  be  said,  that  the  re- 
tiring partner  or  widow  has,  in  a  certain  sense,  an 
interest  in  the  profits.  But  the  same  suggestion  may 
be  made  as  to  creditors  of  the  firm.  If  any  one 
advances  or  lends  money  to  a  trader,  it  is  only  lent 
on  his  general  personal  security.  It  is  no  specific 
lien  upon  the  profits  of  the  trade  ;  and  yet  the  lender 
is  generally  interested  in  those  profits.  He  relies  on 
them  for  repayment.     And    there    is    no   difference. 


'  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  26, 2d  edit 
«  Collyer  on  Partn.  B.  1,  ch.  1,  §  I,  p.  26,  27,  2d  edit. ;  Grace  r,  Smith, 
2  W.  Black.  R.  998,  1000 ;  Waugh  v.  Carver,  2  H.  Black.  R.  235, 245. 
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hetber  money  be  lent  de  navoy  or  be  left  behind  in  the 
«iade  by  a  retiring  partner ;  or,  whether  the  terms  of 
'Mbe  loan  be  kind,  or  be  harsh.^ 

^  67.  The  true  criterion,  by  which  we  are  to  dis- 
tinguish cases  of  this  kind  from  cases,  in  which  there 
is  a  partnership  as  to  third  persons,  is  to  ascertain, 
whether  the  retiring  partner,  or  lender,  or  annuitant, 
is  to  receive  a  share  of  the  profits,  as  profits,  or, 
whether  the  profits  are  relied  on  only  as  a  fund  of 
payment;  (h*,  in  other  words,  whether  the  profit,  or 
premium,  or  annuity,  is  certain  and  defined,  or  is 
casual,  indefinite,  and  depending  on  the  accidents  of 
trade.  In  the  former  case,  it  is  a  loan ;  in  the  latter 
a  partnership.  The  hazard  of  profit  or  loss  is  not 
equal  and  reciprocal,  if  the  retiring  partner,  or  lend- 
er, or  annuitant,  can  receive  a  limited  sum  only  for 
the  profits  of  the  loan  or  other  fund;  and  therefore 
the  law  will  not  deem  him  or  her  a  partner,  since 
there  is  an  utter  want  of  mutuality  of  right  and  in- 
terest in  the  profit.^ 

^  68.  There  may  be,  and  indeed  sometimes  is 
great  mcety  in  the  application  of  the  doctrine ;  but, 
nevertheless,  the  distinction  itself  is  ordinarily  clear  and 
satisfactory.  Thus,  if  a  person  is  to  receive  an  annuity 
in  lieu  of  profits,  he  will  not  be  held  to  be  a  part- 
ner as  to  third  persons ;  because  such  words  nega- 
five  the  presumption,  that  the  annuity  is  to  be 
paid  out  of  the  profits ;  since  it  is  not  to  vary  in  its 
amount  with  the  profits,  nor  to  depend,  as  to  its  du- 


1  Grace  V.  Smith,  2  W.  Black.  R.  998, 1000. 

•  Grace  V.  Smith,  Q  W.  Black.  R.  998,  1000;   Wwigh  v.  Carver,  2  H. 
Bltck.  R.  235, 247. 
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ration,  on  the  term  or  continuance  of  the  partnership.^ 
But  if  he  is  to  receive  a  certain  percentage  on  the 
profits,  or  on  the  amount  of  the  business  done,  he 
will  clearly  be,  as  to  third  persons,  a  partner,  since 
the  amount  to  be  received  would  rise  and  fall  with 
the  amount  of  the  profits  or  business.^  So, '(it  has 
been  said,)  if  a  retiring  partner  is  entitled  to  re- 
ceive a  certain  interest  on  the  funds,  which  he  leaves 
in  the  partnership,  and  also  a  fixed  annuity  for  a 
certain  number  of  years,  if  the  partner  shall  so  long 
live,  in  lieu  of  the  profits  of  the  trade,  with  a  right  to 
inspect  the  books  of  the  partnership,  he  will  be  deemed 
a  partner ;  for,  taking  the  whole  transaction  together, 
it  is  apparent,  that  he  is  to  be  paid  out  of  the  profits.' 


I  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  27,  26,  2cl  edit 
9  YouDg  V.  Aztell,  cited  2  H.  Black.  R.  242;    Waugh  v.  Carver,  2  H. 
Black.  235,  246,  247. 

3  Bloxam  r.  Fourdrinier,  cited  2  W.  Black.  999 ;  Collyer  on  Partn.  B. 
1,  ch.  ] ,  §  1,  p.  28, 2d  edit ;  Id.  §  2,  p.  54. —  This  case  seems  to  stand  upon 
the  utmost  verge  of  the  law,  even  if  be  at  all  maintainable.  It  differs 
from  Grace  v.  Smith,  (2  W.  BlacL  999,)  principally  in  the  circumstance, 
that  the  annuity  was  determinable  upon  the  contingency  of  the  death  of 
the  partner,  and  there  was  a  right  to  inspect  the  books.  But  as  the  interest 
was  fixed,  and  the  annuity  for  a  determinate  term,  although  liable  to  be 
defeated  by  the  happening  of  the  contingency  of  the  death  of  the  party, 
it  does  not  seem  easy  to  see,  how  either  the  interest  or  the  annuity  can 
be  properly  treated  as  a  payment  to  be  made  exclusively  out  of  the  profits. 
The  right  to  inspect  the  books  may  seem  more  strongly  to  indicate  a  part- 
nership ;  but  ought  it  to  be  decisive  ?  See  Gow  on  Partn.  ch.  I,  p.  21, 22, 
3d  edit ;  Cary  on  Partn.  p.  3,  14,  171.  Certainly  an  annuity  of  a  fixed 
sum,  determinable  on  the  death  of  the  annuitant,  or  of  the  partner,  cannot 
per  se  be  treated  as  creating  a  partnership  as  to  third  persons,  when  pay-, 
able  in  lieu  of  the  profits  of  the  trade ;  for  there  is  no  mutuality  in  the 
profits,  and  no  sharing  of  profit  and  loss  ;  as  it  is  not  made  payable  out  of 
the  profits  exclusively.  See  Ex  parte  Chuck,  8  Bing.  R.  <^ ;  Young  v. 
Axtell,  cited  2  H.  Black.  242 ;  Holyland  v.  De  Mendez,  3  Meriv.  R.  184 ; 
Watson  on  Partn.  ch.  1,  p.  11,  12,  2d  edit 
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§  69.  It  is  upon  a  similar  ground,  that,  where  a 
srscHi  is  to  receive  an  annuity  of  a  iSxed  sum  out  of 
'^ihe  profits  of  a  trade  or  business,  he  is  held  to  be  a 
ipartner  as  to  third  persons ;  for  in  such  a  case  the 
^innmty  vnll  be  payaUe  out  of  the  nett  profits,  and 
^^D  rise  and  fall   according  to   the   profits,  if  there 
lie  not  enough  profits  to     pay     the     annuity ;    and 
there  will    also    be  a  lien    on  the    profits   therefor.^ 
In  short,  in  all  cases  of  this  kind,  the  real  question  to 
be  solved  is,  whether  the  party  is  in  effect  to  partici- 
pate in  the  rise  or  fall  of  the  profits,  and  has  an  in- 
terest in  the   profits,  as  such ;    or,  whether  he  only 
looks  to  the   profits  as  a   fund   for  payment  of  the 
annuity ;  but  not  exclusively  to  that  fund.    In  the  former 
case  he  is  a  partner ;  in  the  latter  he  is  not.     Ques- 
tions of  this  sort  also  sometimes  arise  in  cases,  where  a 
Emulated  partnership  is  resorted  to,  in  order  to  disguise 
a  loan  upon  usurious  interest ;  and  then  the  Court  will 
look  astutely  to  the  real  nature  of  the  transaction.     It 
may  be  clearly  a  case  of  usury  between  the  parties, 
which  will   create   no  legal    partnership   as   between 
themselves,  although  they  may  as  clearly  be  liable  as 
partners  to  third  persons.^ 

§  70.  We  may  conclude  this  part  of  our  subject 
witib  the  remark,  that  persons  may  not  only  be  part- 
ners as  to  third  persons,  but  also  inter  sese^  where 
they  are  not  interested  personally,  but  are  concerned 


1  Bond  V.  Pittard,  3  Mees.  &  Welsb.  357,  361 ;  Ex  parte  Wheeler, 
Bock's  R.  48 ;  Ex  parte  Chuck,  8  Bing.  R.  469 ;  Ex  parte  Hamper,  J7 
Ves.  404,  412;  ante,  ^  66, 67. 

>  Gilpin  V.  Enderby,  5  Bam.  &  Aid.  954 ;  Morse  v.  Wilson,  4  Dam.  & 
East,  R.  353 ;  Collyer  on  Partn.  B.  I,  §  1,  p.  38  to  p.  4 J,  2d  edit  See  also 
Pothier  de  Society,  n.  22  to  n.  27. 
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in  an  official  capacity  only  in  the  partneralup  for 
the  use  and  benefit  of  others.  Thus,  where  a  trustee 
for  third  persons  is  concerned  in  a  partnership,  but  de- 
rives no  profit  personally  therefrom,  or  an  executor 
or  administrator  is,  in  pursuance  of  partnership  arti- 
cles, admitted  into  the  partnership  after  the  death  of 
a  deceased  partner,  he  will  be  deemed  to  all  intents 
and  purposes,  as  to  the  other  partners,  as  well  as  to 
third  persons,  a  partner.^  But  if  a  person  is  not  in  the 
firm,  and  has  no  control  or  authority  or  interest,  either 
in  the  capital  stock  or  in  the  profits  thereof,  and  his  ces- 
tui que  trust  is  the  party  in  interest,  (whether  he  be  an 
infant  or  an  adult,)  the  mere  reservation  to  such  per- 
son of  a  right  to  an  account  of  the  profits,  and  that 
the  partnership  shall  be  governed  by  his  advice,  will 
not  (it ,  should  seem)  constitute  him  a  partner  in  any 
respect  whatsoever.  Thus,  where  it  appeared,  that  a 
father,  on  the  formation  of  a  partnership,  invested  a 
sum  of  money  in  the  partnership  firm  on  behalf  of  his 
son,  who  was  a  minor ;  and  it  was  stipulated,  that  the 
other  partners  should  account  with  the  father,  as  the 
trustee  of  his  son^  for  one  third  profit  of  his  son's  capi- 
tal, or  any  loss,  that  might  accrue,  and  should  be  gov- 
erned and  directed  by  his  advice  in  all  matters  relative 
to  the  business ;  it  was  determined,  that  this  did  not 
constitute  the  father  a  partner,  the  jury  having  found, 
that  the  money  was  not  invested  by  him  for  his  own 
benefit,  and  that  he  had  not  reserved  to  himself  the 


1  Gow  on  Partn.  ch.  1,  §  1,  p.  16, 3d  edit ;  WighUnan  v.  Townroe,  1 
M.  &  Selw.  412;  Ex  parte  Garland,  10  Yes.  110;  Barker  v.  Parker,  1 
Term.  R.  295;  Collyer  on  Partn.  B.  3,  ch.  3  §  4,  p.  427,  428, 2d  edit ; 
Owen  V.  Body,  5  Adolpb.  &  Ellis,  R.  28. 
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power  of  drawing  out  the  principal  or  profits,  as  trustee 
for  Us  son.^ 


^  BifkUe  V,  Scott,  1  Hudson  &  Brooks's  Irish  R.  83,  cited  Gow  on 
Paitn.  Supplement,  London,  1841,  ch«  1,  §  1,  p.  1. 
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CHAPTER  V. 

PARTNERSHIP DIFFERENT   SORTS    OF. 

§  71.  Haying  thus  ascertained  the  true  nature  of  the 
contract  of  partnership ;  the  persons,  who  are  in  law 
capable  of  being  partners,  or  not ;  and  what  will  con- 
stitute a  partnership  inter  sese,  and  what  merely  as  to 
third  persons ;  we  may  now  proceed  to  other  considera- 
tions touching  the  subject,  which  seem  necessary  to  be 
adverted  to,  as  preliminaries  to  the  more  full  discussion 
of  the  rights,  duties,  interests,  powers,  and  responsibili- 
ties of  partners,  as  well  inter  sese,  as  in  respect  to  third 
persons. 

^  72.  Partnerships  then  at  the  common  law  may, 
in  respect  to  their  character  and  extent,  be  divided 
into  three  classes ;  universal  partnerships ;  general  part- 
nerships ;  and  limited  or  special  partnerships.  By  uni- 
versal partnerships  we  are  to  understand  those,  where 
the  parties  agree  no  bring  into  the  firm  all  their  pro- 
perty, real,  personal,  and  mixed,  and  to  employ  all 
their  skill,  labor,  services,  and  diligence  in  trade  or 
business,  for  their  common  and  mutual  benefit,  so 
that  there  is  an  entire  communion  of  interest  between 
them.  Such  contracts  are  within  the  scope  of  the 
common  law ;  but  they  are  of  very  rare  existence.* 


1  In  U.  States  Bank  v.  Binney,  5  Mason,  R.  176, 183,  the  Court  said ; 
'*  In  respect  to  the  general  law  regulating  partnerships,  there  does  not 
seem  any  real  dispute  or  difficulty.  Partnerships  are  usually  divided 
into  two  sorts,  general  and  limited.  The  former  is,  where  the  parties 
are  partners  in  all  their  commercial  business ;  the  latter,  where  it  is 
limited  to  some  one  or  more  branches,  and  does  not  include  all  the  busi- 
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^  73.  The  Roman  law  fullj  recognised  the  same 
^classification.  Societates  cantrcJiuntur,  sive  universarum 
^Hmarumj  sive  negatiationis  alicttjusj  sive  vecUgalis^  sive 
•Wtojfi  rei  unius.^  And  in  neither  case  was  it  neces- 
sary that  the  parties  should  contribute  in  equal  propor- 
tions. Sodetas  auiem  cciri  potest^  et  valet  etiam  inter 
COS,  qui  non  sunt  tequis  facultatibus,  cum  plerumque 
pauperior  opera  suppleatj  quantum  ei  per  camparatianem 
patrivumii  deest.^  In  that  law  universal  partnerships 
were  distinguished  into  two  sorts ;  first,  diose,  which 
were  of  all  the  property  of  the  parties,  present  and 
fiiture,  (Universorum  banarum  ;^)  and  secondly,  those, 
which  extended  only  to  all  the  gains,  earnings,  and 
profits  of  all  the  business  done  by  them.  (Universo- 
rvm,  qu€e  ex  qwBstu  veniunt."^)  The  former  sort  wa 
never  deemed  to  be  intended,  unless  it  was  explicitly 
stipulated ;  the  latter  was  ordinarily  presumed  from 
the  mere  formation  of  a  partnership.^  In  societate  om- 
nium banorum  omnes  res,  qwe  coeuntium  sunt,  continuo 
communicaniur.^  Coiri  societatem  et  simpliciter  licet.  Et 


of  the  partnezs.  There  is,  probably,  no  each  thing  as  a  universal 
pirtnerahip,  if,  by  the  terms,  we  are  to  understand,  that  every  thing  done, 
bought  or  sold,  is  to  be  deemed  on  partnership  account  Most  men  own 
KXDe  real  or  personal  estate,  which  they  manage  exclusively  for  them- 
Hrfes. 

1  Dig.  Lib.  17,  tit  2,  L  5;  Pothier,  Pand.  Ub.  17,  tit  2,  n.  11 ;  Inst 
lib.  3,  tit  % 

9  Dig.  Lib.  17,  tit  2,  L  5 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  12. 

'  Pothier,  de  Society,  n.  28, 29,  43 ;  Dig.  Lib.  17,  tit  2, 1.  5  to  1. 12 ; 
Pothier,  Pand.  Lib.  17,  tit  2,  n.  13  to  n.  18 ;   Domat,  B.  1,  tit  8,  §  3,  art 

*  Pothier,  de  Society,  n.  43 ;  Domat,  B.  1,  tit  8,  $  3,  art  2  ;  Yoet,  ad 
Pand.  Lib.  17,  tit  2,  n.  4,  Tom.  1,  p.  749;  Vinn.  ad  Inst  Lib.  3,  tit  20, 
btrod. 

»  Pothier,  de  Society,  n.  29,  43 ;  Domat,  B.  1,  tit  8,  §  3,  art  2, 3 ;  Po- 
thier, Pand.  Lib.  17,  Ut  2,  n.  20, 21. 

•  Dig  Lib.  17,  tit  2,  L  1 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  13. 
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si  nanjuerit  distinctumj  videtur  ccita  esse  universammj 
qtue  ex  qtuestu  veniunt ;  hoc  estj  si  quod  lucrum  ex 
emptionej  venditioncj  locationej  canductione  descendit} 
Qumslus  enim  intelligiturj  qui  ex  aperd  cujusque  des- 
cendit.^  Sed  et  si  ddjidatur^  ut  et  qwBstus  et  lucri 
socii  sint,  verum  est,  non  dd  alium  lucrum^  quam  quod 
ex  qumstu  venity  hanc  quoque  adjectionem  periinere.^ 

^  74.  General  partnerships  are  properly  such,  where 
the  parties  carry  on  all  their  trade  and  business,  what- 
ever it  may  be,  for  the  joint  benefit  and  profit  of  all 
the  parties  concerned,  whether  the  capital  stock  be 
limited  or  not,  or  the  contributions  thereto  be  equal 
or  unequal.^  But  where  the  parties  are  engaged  in 
one  branch  of  trade  or  business  only,  the  same  ap- 
pellation is  ordinarily  applied  to  it  Thus,  if  two 
merchants  are  engaged  in  mercantile  commerce  and 
business  on  joint  account,  and  also  in  manufacturing 
and  other  business  solely  on  joint  account,  it  is  prop- 
erly a  general  partnership.  But,  if  the  same  mer- 
chants carry  on  no  other  business  than  that  of  com- 
merce on  joint  account,  they  would  be  usually  spoken 
of  as  engaged  in  a  general  partnership.  The  former 
cases  approaches  very  nearly  to  that  of  a  general  part- 
nership in  the  Roman  law,  Universorum^  qiuB  ex  qtuestu 
veniunt.^  The  latter  would  be  distinguished  by  the 
Roman  law,  as  a  particular  partnership,  Negotiationis 


i  Dig.  Lib.  17,  tit  ^  1.  7;  Pothier,  Pand.  Lib.  17,  tit  2,  d.  20;  Potbier, 
de  Society,  n.  29,  4a 
a  Dig.  Lib.  17,  tit  2,  1.  8 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  20. 

3  Dig.  17,  tit  2, 1. 13 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  20 ;  Domat,  R 1, 
tit  8,  §  3,  art  2, 3 ;  PoUiier,  de  Society,  n.  43,  44,  45. 

4  Willett  V.  Chambers,  Cowp.  R.  814,  816 ;  2  Bel],  Comm.  B.  7,  ch.  2, 
p.  621,  5tii  edit 

5  Ante,  §  73 ;  Pothier,  de  Society  n.  43. 


<».  7.]  DIFFKRRNT   SORTS    OF.  115 

dicujus}     The  like  distinctions  prevail  in  the  foreign 
law.* 

§  75.  Special  partnerships  in  the  sense  of  the  com- 
mon law  are  those,  which  are   formed  for  a  special 
or  particular  branch  of  business,  as  contradistinguished 
fitim  the  general  business  or  employment  of  the  parties, 
or  of  one  of  them.^    They  are  more  commonly  called 
/in  ited   partnershipis,  when   they  extend  to  a  single 
transaction  or  adventure  only;  such  as  the  purchase 
and  sale  on  joint  account  of  a  particular  parcel  of  goods, 
CMT  the  undertaking  of  a  voyage  or  adventure  to  foreign 
parts  upon  joint  account.     But  the  appellation  may  be 
applied    indifferently,  and  without   discrimination  to 
both  classes  of  cases.     They  therefore  fall  within  the 
denomination  of  the  Roman  law,  Sodetas  sive  negotia- 
tionis  alicujusj  sive  vecttgalis,  sive  etiam  rei  unius.^ 

^  76.  At  the  common  law  partnerships  are  also  some- 
times divided  into  other  kinds.  (1.)  Private  partner- 
ships, which  are  composed  of  two  or  more  partners  for 
some  merely  private  undertaking,  trade,  or  business ; 
and  (2.)  Public  companies,  where  a  large  number  of 
persons  are  concerned,  and  the  stock  is  divided  into 
a  large  number  of  shares,  the  object  of  the  under- 


1  Ante,  §  73 ;  Pothier,  de  Societe,  n.  54 ;  Doinat,  B.  1,  tit  8,  §  3,  art  1 ; 
Watson  on  Partn.  ch.  1,  p.  1,  2d  edit;  2  Bell,  Comm.  B.  7,  ch.  2,  p.  621, 
Sth  edit ;  Voet,ad  Pand.  Lib.  17,  tit  2,  n.  5,  Tom.  1,  p.  750 ;  Vion.  ad  lost 
Lib.  3,  tit  26,  Introd. ;  3  Kent,  Conim.  Lect.  43,  p.  30,  note  (a),  4th  edit ; 
Civil  Code  of  France,  n.  1836  to  n.  1842 ;  Civil  Code  of  Louisiana,  art  2800 
to  art  2805 ;  Id.  art  2795  to  art  2799 ;  Pothier,  de  Society,  54,  55. 

a  Ibid. 

3  Willett  V.  Chambers,  Cowp.  R.  814,  816 ;  2  Bell,  Comm.  B.  7,  ch.  2, 
p.e21, 5th  edit 

*  Ante,  §  73 ;  Pothier,  de  Societe,  n.  54 ;  Voet,  ad  Pand.  Lib.  17,  tit  2, 
D.  5,  p.  75a 
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taking  being  of  an  important  nature,  and  often  em- 
bracing public,  as  well  as  private  interests  and  bene- 
jBts.^  The  latter  are  also  subdivided,  (1.)  into  unin- 
corporated companies,  or  associations;  and  (2.)  into 
incorporated  companies,  fraternities,  (or  guilds,  as 
they  were  anciendy  called,)  and  corporations  existing 
under  a  charter  of  the  crown  or  government,  and 
having  special  powers  and  rights  conferred  thereby.' 
In  both  cases,  however,  the  partnership,  althou^ 
commonly  called  a  public  company  or  association,  is 
not,  in  contemplation  of  law,  more  than  a  mere  private 
partnership ;  for  in  the  sense  of  the  law  no  company 
is  a  public  company  or  association,  whose  interests 
do  not  exclusively  belong  to  the  public,  and  are  not 
exclusively  subject  to  the  regulation  and  government 
of  the  legislature,  or  other  proper  public  functionaries. 
Thus,  for  example,  a  college,  a  bank,  a  turnpike  com- 
pany, a  bridge  company,  a  manufacturing  company, 
a  company  for  mining,  or  for  foreign  trade  or  com- 
merce, whether  incorporated  or  not,  is  still  but  a 
mere  private  association.^  Whereas  a  town,  a  par- 
ish, a  hundred,  a  board  of  trade,  or  a  treasury  de- 
partment, created  by  the  government  for  public  pur- 
poses, and  exclusively  regulated  thereby,  would  be 
strictly  a  public  company,  whether  incorporated  or 
not. 

^  77.    Unincorporated  companies  and   associations 
differ  in  no  material  respect,  as  to  their  general  pow- 


^  Watson  on  Partn.  ch.  1,  p.  3,  4, 2d  edit ;  Collyer  on  Partn.  B.  5,  cb. 
1  to  ch.  3,  p.  721  to  p.  793,  2d  edit. ;  Gow  on  Partn.  ch.  i,  p.  2, 3, 4,  dd 
edit 

»  Wataon  on  Partn.  ch.  1,  p.  3,  4,  2d  edit ;  Comyn'e  Dig.  Trade,  R  D. 

3  Woodward  r.  Trustees  of  Dartmouth  College,  4  Wheat  518 ;  Terrett 
V.  Taylor,  9  Cranch,  R.  43,  52. 
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IS,  rights,  duties,  interests,  and  responsibilities,  from 
3nere  private  partnerships,  unless  otherwise  expresslj 
provided  for  by  statute,  except  that  the  business  there- 
of is  usually  carried  oil  by  directors,  or  trustees,  or  oth- 
er officers,  acting  for  the  proprietors  or  shareholders ; 
and  they  usually  extend  to  some  enterprise,  m  which 
the  public  have  an  ultimate  concern.^     But  incorpo- 
rated companies,  or  corporations,  are  governed  strict- 
Ij,  as  to  their  powers,  rights,  duties,  interests,  and 
responsibilities,  by  the  terms  of  their  respective  char- 
ters ;    and  the  shareholders,  or  stockholders,  are  not 
personally  or  individually  liable  in  their  private  ca- 
pacities, unless  expressly  so  declared  by  their  charters, 
for  the  acts,  or  dcnngs,  or  contracts  of  the  officers,  or 
members  of  the  company,  or  corporation  ;*  whereas 
in    uninccHrporated    companies    and    associations    the 
shareholders  and  stockholders  are  personally  respon- 
fible  in  their  individual  capacities  for  all  acts  of  the 
oGcers   and    company,   or  association,  in  the    same 
manner,  and  to  the  same  extent,  as  private  partners 
aie.* 

§  78.  In  the  French  law,  partnerships  are  distin- 
guished into  three  sorts.  (1.)  Partnerships  under  a 
ooOective  name,  that  is,  where  the  trade  or  business 
of  the   partnership   is   carried  on  under  a  particular 


1  Watson  on  Paitn.  ch.  ],  p.  3, 4, 2d  edit ;  Colljer  on  Partn.  B.  5,  cb. 
1,$  4,  p.  764  to  p.  771, 2  edit ;  Id.  ch.  1,  §  2,  p.  734;  2  BeU,  Comm. 
E  7,  ch.  2,  p.  627, 628,  5th  edit. 

>  Watson  on  Partn.  ch.  1,  p.  4, 2d  edit 

»  Watson  on  Partn.  ch,  1,  p.  3,  4, 2d  edit;  CoUyer  on  Partn.  B.  5, 
cL  1,  §  1  to  §  4;  Id.  cL  2;  Id.  ch.  3,  p.  721  to  p.  783,  2d  edit  — 
Mr.  Collyer,  in  the  chapters  above  cited,  has  given  a  very  full  view 
of  joint  stock  companies,  both  at  common  law,  and  by  statute,  as  well  as 
of  mining  companies.  See  also  2  Bell,  Comm.  B.  7,  ch.  2,  p.  627  to  p. 
eao,  5th  edit 
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social  name  or  firm,  conlaining  the  names  of  some 
or  of  all  of  the  partners.^  (2.)  Partnerships  in  com- 
mandiiS^  or  in  commendam,  that  is,  limited  partnei^ 
ships,  where  the  contract  is  between  one  or  toon 
persons,  who  are  general  partners,  and  joindj  and 
severally  responsiUe,  and  one  or  more  other  personSf 
who  merely  fiimish  a  particular  fund  or  capital  stock, 
and  thence  are  called  commanddtairej  or  commendof' 
iaireSf  or  partners  in  commanditS ;  the  business  being 
carried  on  under  the  social  name,  or  firm  of  the  gene- 
ral partners  only,  composed  of  the  names  of  the  gen- 
eral or  complementary  partners,  the  partners  in  comr 
mandiU  being  liable  to  losses  only  to  the  extent  of 
the  funds  or  capital  fiumished  by  them.*  (3.)  Anon- 
ymous partnerships  are,  where  all  the  partners  are  en- 
gaged in  the  common  trade  or  business,  but  there  is 
no  social  name  or  firm,  but  a  name  designating  the 
objects  of  the  association,  and  the  trade  or  business 
is  managed  by  directors.^  They  correspond  with  our 
ordinary  joint  stock  companies,  and  other  unincorpo- 
rated associations.  Similar  distinctions  are  adopted 
in  many  other  foreign  countries,  and  in  the  Laws  of 
Louisiana.^  Special  partnerships  in  commandite  ham 
also  been  recendy  introduced  by  statute  into  the  ju- 
risprudence of  several  states  in  the  Union.^  But  the 
regulations  applicable   to   such    partnerships  vary  in 


1  Code  of  Commerce  of  France,  art  20, 21 ;  Watson  on  Partn.  oh.  1,  pw 
2, 2d  edit ;  Pothier,  de  Society,  n.  57. 

9  Code  of  Commerce  of  France,  art  23, 24 ;  Watson  on  Partn.  ch.  1,  p. 
2. 2d  edit ;  Pothier,  de  Society,  n.  60,  102. 

3  Code  of  Commerce  of  France,  art  29, 90 ;  Watson  on  Partn.  ch.  1,  ^ 
2, 2d  edit 

4  Code  of  Louis,  art  2796, 2810,  2883. 

5  3  Kent,  Comm.  Lect  43,  p.  34, 35,  4th  edit 
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difierent  countries  and  states,  and  are  strictly  local, 
and  therefore  seem  unnecessary  to  be  brought  farther 
inufer  examinatum  in  the  present  Commentaries. 

^  79.  In  the  Scottish  law,  partnerships  are  some- 
"dmes  divided  into  ordinary  partnerships,  acting  under 
a  social  name  or  firm;  and  joint  adventures,  where 
no  firm  is  used;  and  public  companies.^  But  in 
troth  the  two  former  are  generally  governed  by  the 
same  rules.  And  therefore  it  may  be  properly  said,  that, 
in  the  Scottish  law,  partnerships  are  divisible  into  three 
classes;  (1.)  Ordinary  partnerships;  (2.)  Joint  stock 
companies;  (3.)  Public  companies.'  In  the  former, 
the  firm  constitutes  a  distinct  person  in  contemplation 
of  law,  capable  independently  of  maintaining  with 
third  perscms,  as  well  as  with  the  individual  partners, 
the  relation  of  debtor  and  creditor ;  and  the  partners, 
although  jointly  and  severally  liable  for  all  the  debts 
and  contracts  of  the  firm,  are  so,  not  as  primary  or 
principal  debtors  or  contractors,  but  rather  as  guar- 
antors or  sureties  of  the  firm.^  Such  a  partnership 
may  be  either  general  or  special.  By  general  part- 
nership the  Scottish  law  does  not  intend  the  Socieias 
miversarum  bomrum  of  the  Roman  law,  but  a  part- 
nership in  the  whole  trade  or  manufacture  carried  on 
by  the  parties.*  By  special  partnership,  in  the  Scot- 
fish  law,  b  intended  a  partnership  limited  to  a  particu- 
lar branch  of  business,  or  excluding  a  particular  branch, 
which  would  otherwise  be  included  in  a  general  partner- 
diip/     The  second  class,  joint  stock  companies,  differs 

1  2  Bel],  Comm.  B.  7,  p.  612,  621,  649,  656,  5th  edit 

s  2  Bell,  Comm.  B.  7,  ch.  2,  p.  612,  621,  649,  656,  5th  edit 

3  2  Bell,  Comm.  B.  7,  p.  619, 620,  5th  edit 

*  2  Bell,  Comm.  B.  7,  cb.  1,  p.  621,  5th  edit 

^  2  Bell,  Comm.  B.  7,  ch.  1,  p.  621,  5th  edit 
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in  several  respects  from  the  former  class.  (1.)  Bj  the 
credit  raised  with  the  public  being  placed  entirely  on 
the  joint  stock  of  the  company,  as  indicated  by  its  de- 
scriptive name.  (2.)  By  a  difference  in  the  manage- 
ment and  operation  of  the  association,  as  conducted, 
not  by  the  shareholders  personally,  but  by  directors  or 
other  officers  appointed  by  the  association,  and  made 
publicly  known.  (3.)  By  the  shares  being  made  trans- 
ferable. In  joint  stock  companies  the  liability  of  the 
shareholders  to  creditors  is  by  the  common  law  of  Scot- 
land limited  to  the  amount  of  their  respective  shares, 
and  they  are  not,  as  in  ordinary  partnership,  jointly 
and  severally  responsible  for  all  the  debts  of  the  firm.^ 
The  third  class,  public  companies,  embraces  such  as 
are  created  by  royal  or  parliamentary  authority ;  and 
therefore  they  have  conferred  upon  them  such  powers, 
privileges,  and  exemptions  only,  as  by  the  charter  and 
by  law  properly  belong  to  them.^ 

^  80.  In  this  connexion  it  seems  proper  also  to 
advert  to  the  various  denominations  given  to  part- 
ners, and  which  in  our  subsequent  inquiries  should 
be  kept  steadily  in  view,  to  prevent  any  mistakes  and 
embarrassments  in  the  application  of  cases  and  prin- 
ciples. Partners,  then,  are  ordinarily  divided  as 
follows;  (1.)  Ostensible  partners,  or  those,  whose 
names  are  made  known  and  appear  to  the  world  as 
partners,  and  who  in  reality  are  such.^  (2.)  Nominal 
partners,  or  those,  who  appear,  or  are  held  out  to 
the  world  as  partners ;  but  who  have  no  real  interest 


1  2  Bell,  Comm.  B.  7,  ch.  2,  p.  627,  628,  5th  edit 

«  2  Bell,  Comm.  B.  7,  ch.  5,  p.  650,  5th  edit 

3  Collyer  on  Partn.  B.  1,  ch.  1,  §  I,  p.  3,  2d  edit. ;  1  Montag.  on  Paitn. 
ch.  2,  §  1, 2 ;  Gow  on  Partn.  ch.  1,  p.  12,  dd  edit ;  3  Kent,  Comm.  Lect 
43,  p.  31, 4th  edit 
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in  the  firm  or  business.^      (3.)  Dormant  partners,  or 
those,  whose  names  are  not  known,  or  do  not  appear 
as  partners,  but  who  nevertheless  are  silent  partners, 
and  partake  of  the  profits,  and  thereby  become  part- 
ners, either  absolutely  to  all  intents  and  purposes,  or 
at  all  events,  in  respect  to  third  persons.^    Dormant 
partneis,  in  strictness  of  language,  mean  those,  who 
are  merely  passive  in   the  firm,  whether  known  or 
unknown,  in  contradistinction  to  those,  who  are  ac- 
tive, and  conduct  the  business  of  the  firm,  as  princi- 
pals.   Unknown   partners  are   properly   secret  part- 
ners; but  in    common    parlance,   they    are    usually 
designated  by  the  appellation  of  dormant  partners.^ 

^  CoUjrer  on  Partn.  B.  1,  cL  1,  $  ],  p.  3,  2d  edit ;  1  Montag.  on  Partn. 

<^% $  1»  2;  Gow  on  Partn.  ch.  ],  p.  12, 3d  edit ;  3  Kent,  Comm.  Lect 

4  p.  31, 4th  edit 

*Ibi(L  • 

'  Ibid. ;  Hoare  v.  Dawes,  1  Doug.  R.  371 ;  U.  States  Bank  v.  Binney,  5 

^0,  R.  176, 185.  ~  In  this  last  case  the  Court  said  ;  "  It  has  been  said, 

^ this  is  the  case  of  a  secret  partnership;  that  it  was  the  intention  of 

tbe  Bionejs,  that  their  connexion  with  it  should  be  kept  secret,  and  that 

tbe  mtDagement  of  the  business  in  the  name  of  *John  Winship'  shows 

tiui  iotention.    In  point  of  fact,  there  is  no  covenant  or  declaration  in 

the  articles  of  copartnership,  by  which  the  partners  have  bound  them- 

•eJres  to  keep  it  secret ;  or  that  the  name  of  the  Binneys  should  never 

he  disclosed  to  any  persons  dealing  with  Winship  in  the  partnership  con- 

oems.    In  point  of  fact,  too,  if  the  evidence  is  believed,  Winship,  im- 

aediately  after  its  formation,  and  during  its  continuance,  constantly 

avowed  it,  and  made  it  known,  and  obtained  credit  in  the  business  of  the 

film  thereby.    He  stated  the  Binneys  to  be  partners ;  and  this  statement 

generally  known  and  believed  by  the  public,  and  especially  by  per- 

dealing  with  Winship  in  respect  to  the  business  of  the  firm.    If  the 

jury  believe  this  evidence,  then  in  point  of  fact,  whatever  was  the  original 

intention  of  the  parties,  this  was  not  a  secret  partnership  in  the  common 

Deaning  of  the  terms.    I  understand  the  common  meaning  of  secret  part- 

nenhip  to  be,  where  the  existence  of  certain  persons  as  partners  is  not 

avowed  or  made  known  to  the  public  by  any  of  the  partners.    Where  all 

the  partners  are  publicly  made  known,  whether  it  be  by  one,  or  all  the 

ptttners,  it  is  no  longer  a  secret  partnenship ;  for  this  is  generaDy  used  in 

Partn.  11   . 
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Similar    designations    also    prevail    in    the    Scotdah 
law.* 

§  81.  In  respect  to  the  objects  of  partnerships,  it 
may  be  generally  stated,  that  they  are  not  confined  to 
mere  commercial  business  or  trade ;  but  may  extend 
to  manufactures,  and  to  all  other  lawM  occupations 
and  employments,  and  to  professional  and  other  busi- 
ness ;^  as,  for  example,  they  may  embrace  the  business 
of  atunrneys,  solicitors,  conveyancers,  surgeons,  apothe* 
caries,  physicians,  mechanics,  artisans,  engineers,  own- 
ers of  stage-coaches,  formers,  droviers,  Inrokers,  bankers, 
factors,  consignees,  and  even  of  artists  and  sculptors 
and  painters.  They  may  extend  to  all  the  business  of 
the  parties ;  or  to  a  single  branch  thereof,  or  to  a  single 
adventure,  or  even  to  a  single  thing.^  And  so  (as 
we  have  seen)  stood  the  doctrine  in  the  Roman  law. 
Societates  corUrahurUur  sive  universorum  bonorumj  sive 


contradistinction  to  notorious,  and  open  partnership.  And  it  makes  no 
difference  in  this  particular,  whether  the  business  of  the  firm  be  carried  on 
in  the  name  of  one  person  only,  or  of  him  and  company.  Even  if  some 
of  the  partners  intend  to  be  such  secretly,  and  their  names  are  disclosed 
against  their  wishes  and  intentions ;  still,  when  generally  known  and 
avowed  by  any  other  of  the  partners,  the  partnership  is  no  longer  a  secret 
partnership.  If,  therefore,  in  the  present  case,  Winship,  against  the  wishes 
and  intention  of  the  Binneys,  did  in  the  course  of  the  business  of  the 
firm  make  known,  that  they  were  partners,  and  who  all  the  partners  were, 
so  that  they  became  public  and  notorious,  I  should  say,  it  was  no  longer  a 
secret  partnership  in  the  common  sense  of  the  terms.  If  secret  in  any 
sense,  it  must  be,  under  such  circumstances,  in  a  peculiar  sense.  Some- 
times dormant  and  secret  partners  are  used  as  synonymous.  But  I  take  it, 
that  dormant  is  generally  used  in  contradistinction  to  active,  and  secret  to 
open  or  notorious.  However,  nothing  important  turns  in  this  case  upon  the 
accuracy  of  definitions,  since  it  must  be  decided  upon  the  principles  d 
law  applicable  to  such  a  partnership,  as  this  in  fkct  was,  and  is  proved  tb 
be,  whatever  may  be  its  denomination." 

1  2  Bell,  Comm.  B.  7,  ch.  2,  p.  622, 629,  5th  edit 

s  3  Kent,  Comm.  Lect  43,  p.  28,  4th  edit.;  Collyer  on  Partn.  R  1,  ch. 
1,  §  1,  p.  29  to  p.  32, 2d  edit;  Gow  on  Partn.  ch.  1,  p.  5, 3d  edit 

s  Ante,  §  7a 
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^Hcujus  negatiatianis,  sive  vectigalisj  sive  etiam  rei 
unius.^  But  there  cannot  lawfully  be  a  partnership 
in  a  mere  personal  ofiSce,  especially  when  it  is  of  a 
paUic  nature,  and  involves  a  distinct  personal  confi- 
dence in  the  skill  and  integrity  of  the  particular 
party.* 

§  82.  There  may  also  be  a  partnership  in  some 
cases  touching  interests  in  lands,  or  in  a  single  tract 
of  land,  which  will  be  governed  by  the  ordinary 
rules,  applicaUe  to  partnership  in  trade  or  commerce. 
Thus,  fx  example,  there  may  be  a  partnership  in  the 
working  of  a  mine ;  for  Courts  of  Equity  constantly 
treat  the  working  of  a  mme,  as  a  species  of  trade ; 
and  apjdy  the  same  remedial  justice  to  such  cases,  as 
tbey  do  to  ordinary  partnerships.'  So,  real  estate, 
held  for  general  partnership  purposes,  has  attributed 
to  it  the  common  qualities  of  partnership  property, 
in  whosesoever  name  the  title  may  stand  in  law.^  In 
short,  (as  has  been  well  observed,)  in  the  working  of 
mines,  (such  as  a  colliery,)  it  seems  difficult  to  estab- 
lish, that  there  is  an  interest  in  the  land,  distinct  from 
the  partnership  in  trade ;  a  mere  interest  in  land,  in 
which  a  partition  could  take  place.  F(Nr,  when  per- 
xms,  having  purchased  such  an  interest,  manufacture 


1  Dig.  Lib.  17,  tit  2,  L  5;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  11  to  n.  26 

>  CoDyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  31,  92, 2d  edit 

s  CoUyer  on  Partn.  B.  5,  ch.  3,  p.  783,  784,  2d  edit ;  Williams  v.  At- 
tenboroogh,  Tniner  &  Rub.  R.  70, 73 ;  Story  v.  Lord  Windsor,  2  Atk.  630 ; 
Wron  V.  Kbton,  8  Yes.  502;  Crawshay  v.  Maule,  1  Swanst  R.  495; 
Feredty  v.  Wigfawick,  Tamlyn,  R.  250 ;  Jeffireys  o.  Smith,  1  Jac.  &  Walk. 
398;  1  Story  on  £q.  Jurisp.  §  674, 

4  Gow  on  Partn.  ch.  1,  p.  32  to  p.  35,  3d  edit;  Id.  ch.  5,  §  2,  p.  232 1 
Id.  §  4,  p.  340;  Collyer  on  Partn.  B.  2,  cL  1,  §  1,  p.  82  to  p.  I02,2dedit ; 
3  Kent,  Comm.  Lect  43,  p.  37,  38,  39,  4th  edit ;  Randall  o.  Randall,  7 
Km.  R.  271 ;  Cookson  v.  Cookson,  8  Sim.  R.  529;  Sigoumey  v.  Mann,  7 
Comiect  R.  11 ;  Hozie  v.  Carr,  1  Snmner,  R.  182, 18a 
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and  bring  to  market  the  produce  of  the  land,  as  one 
common  fund,  to  be  sold  for  their  common  benefit,  it 
may  fairly  be  contended,  that  thej  have  entered  into 
an  agreement,  which  gives  to  that  interest  the  nature, 
and  subjects  it  to  the  doctrines,  of  a  partnership  in 
trade.^ 

^  83.  fiut  although  there  is  no  positive  incompe- 
tency at  the  common  law  of  creating  a  partnership 
in  the  buying  and  selling  of  lands  on  joint  account, 
and  for  the  joint  benefit  of  the  parties,  by .  way  of 
commercial  speculation  and  commercial  adventure; 
yet  such  a  contract  must,  from  the  nature  of  the  case, 
and  the  positive  rules  of  law  and  the  Statute  of  Frauds, 
be  reduced  to  writing;  and  then  the  stipulations 
of  the  parties  will  constitute  the  sole  rule  to  ascertain 
their  intent,  and  to  enforce  their  respective  rights.* 
The  general  rules  of  law,  applicable  to  ordinary 
commercial  partnerships,  are  not  applied  to  them; 
nor  are  the  ordinary  remedies  thereof  enforced  either 
at  law,  or  in  equity,  inter  sese^  or  as  to  third  persons. 
Thus,  for  example,  the  ordinary  doctrine  of  the  lia- 
bility of  dormant  partners  does  not  extend  to  part- 
nerships formed  for  speculations  in  the  purchase  and 
sale  of  lands.^  The  present  Commentaries  are  de- 
signed to  treat  principally  of  partnerships  in  the  ordi- 
nary business  of  trade,  navigation,  commerce,  manu- 
factures, and  arts,  and  other  cases  will  be  incidentally 


1  Per  Lford  Eldon,  in  Crawshay  v.  Maule,  1  Swanst  R.  518,  523,  596, 
527. —  Mr.  Collyer  has  a  valuable  chapter  on  the  subject  of  partnerships 
in  mines,  which  contains  a  summary  of  the  general  doctrines  of  Courts  of 
equity  touching  them.  See  Collyer  on  Partn.  B.  5,  ch.  3,  p.  783  to  p.  79S; 
2d  edit 

s  Smith  V,  Bumham,  3  Sumner,  R.  435,  458  to  471. 

3  Pitts  V.  Waugh,  4  Mass.  R.  424 ;  Smith  v.  Bumham,  3  Sumn.  R.  435, 
470,  471. 
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discufised  by  way  of  illustration  only,  or  to  distinguish 
tbem  irom  the  general  rules  belonging  to  common 
partnerships. 

^  84.  And  here  it  may  be   proper  to  say  a  few 
words,  as  to  the  extent  and  duration  of  partnerships 
in  point  of  time,  and  also  as  to  the  different  modes, 
in  ii^hich  they  may  be  formed.     As  to  the  first  point, 
as  partnerships  are  formed   by  the  voluntary  consent 
of  the  parties,  they  may  be  for  life,  or  for  a  specific 
peiiod  of  time,  or  conditional,  or  indefinite  in  their 
duratkui,  or  fcnr  a  single  adventure  or  dealing ;   and 
therefore  dependent  upon  the  mutual  will  or  pleasure 
of  the  paorties;^  The  period  may  be  fixed  by  ex- 
press  stipulation,  or  it  may  be    imjdied    firom    cir- 
eomstances.^      If  no    particular    period    is   fixed   by 
the    parties  for  the   duration  of  a   partnership,  it  is 
deemed  to  exist  during  their  mutual  pleasure  only, 
and  of  course  b  dissoluble  by  either  of  them,  at  any 
time  when  he  chooses  to  withdraw  therefrom.^    When 
a  particular  term  is  fixed,  it  is  presumed  to  endure 
until  that  period  has  elapsed ;  when  no  term  is  fixed, 
it  is  presumed  to  endure  for  the  life  of  the  parties, 
unless  previously  dissolved  by  some  act  or  notice  of 
one  of  the  parties,  or  by  operation  of  law.     But  in 
BO  case  will  the  law  presume,  that  the  partnership  is 


1  Watson  on  Partn.  ch.  7,  p.  379,  2d  edit ;  Collyer  on  Partn.  B.  1,  ch.2» 
n>  P-  68, 2d  edit ;  Gow  on  Partn.  ch.  5,  p.  219  to  p.  226,  3d  edit ;  Po- 
tlkier,  de  Society  n.  64 ;  3  Kent,  Comm.  Lect  43,  p.  52,  53,  54 ;  2  Bell, 
Gonua  B.  7,  ch.  2,  p.  630  to  p.  633,  5th  edit 

>  Collyer  on  Partn.  B.  1,  ch.  2,  §  1,  p.  68,  2d  edit ;  Crawshay  o.  Maule, 
1  Swanat  521, 525 ;  Alcock  v.  Taylor,  Tamlyn,  R.  50& 

>  Ibid. ;  FeatheiBtonhaugh  i;.  Fenwick,  17  Yes.  229,  307,  308 ;  Craw- 
shay  V.  Manie,  1  Swanat  R.  522,  523 ;  Ex  parte  Nokes,  cited  in  Wataon 
OB  Ptrtn.  ch.  7,  p.  380, 2d  edit;  Peacock  v.  Peacock,  16  Yea. 49;  2  Bell, 
Comm.  B.7ych.2,p.630top.  634,  5th  edit 

11» 
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intended  to  continue  beyond  the  life  of  the  parties ; 
and  therefore  if  such  is  the  object,  it  must  be  pro- 
vided for  by  some  express  stipulation.^  The  causes, 
which  will  constitute  a  dissolution,  or  a  cause  of  dis- 
sdution,  will  naturally  come  under  review  in  our 
subsequent  pages. 

^  85.  The  Roman  law  fully  recognised  the  like 
principles.  Tamdiu  societas  duratj  quamdiu  consent 
sus  partium  integer  perseverat.^  So,  in  the  Institutes  it 
is  said  ;  Manet  autem  society  eo  usque^  donee  in  eodem 
consensu  perseveraverint.  At,  cum  aliquis  renunciaverit 
societatij  solmtur  sodetas.^  And  again  in  the  Digest; 
Societas  coiri  potest  vel  in  perpetuum,  id  est,  dum  vivunt^ 
vel  ad  tempuSf  vel  ex  tempore,  vel  sub  conditioned  The 
Roman  law  went  farther  than  ours;  and  positively 
prohibited  the  duration  of  any  partnership  beyond  the 
life  of  the  parties  ;  and  therefore  a  provision,  that  the 
heir  of  one  should  share  in  the  partnership,  was  held 
wholly  void.  Nulla  societas  in  CBternum  coitio  esL^ 
Nemo  potest  societatem  hceredi  suo  sic  parere,  ut  ipse 
hceres  socius  sit.^  Idem  (Papinianus)  respondit,  socie* 
totem  non  posse  ultra  mortem  porrigiJ  The  French 
law,  and  in  general  the  law  of  the  other  nations  of 
continental  Europe,  adopt  similar  principles.^ 

1  Crawshay  r.  Maule,  1  Swanst  R.  521 ;  S.  C.  1  J.  Wils.  R.  181. 
9  Cod.  Lib.  4,  tit  37, 1.  5 ;  1  Domat,  B.  1,  tit  8,  §  5,  art  1,2;  1  Domat, 
B.  1,  tit  8,  §  3,  art  8, 9. 

3  Inst  Lib.  3,  tit  26,  §  4. 

4  Dig.  Lib.  17,  tit  2, 1. 1 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  10 ;  Pothior, 
de  Society,  n.  64,  65;  1  Domat,  B.  1,  tit8,§  5,art  1,  2;  Id. §  13, art 8, 9. 

5  Dig.  Lib.  17,  tit  2,  1.  70 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  10 ;  1 
Swanst  R.  509,  note  (a);  Vinn.  ad  Inst  Lib.  3,  tit  26,  §  4,  n.  1,  p.  696. 

0  Dig.  Lib.  17,  tit  2, 1.  35;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  56 ;  1  Do- 
mat, B.  1,  tit  1,  §  2,  art  2, 3,  4,  5. 

'  7  Dig.  Lib.  17,  tit  2,  L  52,  §  9 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  56, 57. 
8  Civ.  Code  of  France,  art  1865  to  1871;  Pothier,  de  Society,  n.  64, 
65;  Id.  n.  146  to  n.  154. 
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§  86.  In  the  next  place,  as  to  the  difierent  modes, 
in  which  partnerships  may  be  formed.     At  the  com- 
mon  law  no  particular  forms  or  solemnities  are  re- 
quired to  constitute  a  partnership  between  the  parties. 
It  is  suflScient,  that  it  is  formed  by  the  voluntary  con- 
sent of  the  parties,  whether  that  be  express  or  implied ; 
whether  it  be  by  written  articles,  or  by  unsolemn  writ- 
ings ;  or  whether  it  be  by  tacit  approbation,  or  by  parol 
contract,  or  even  by  mere  acts.^     It  is  indeed  usual  to 
have  some  writings  pass  between  the  parties,  when 
a   partnership  is  formed  for  a  specific  term,  or  even 
during  the  pleasure  of  the  parties,  if  the  business  is 
expected  to  be  of  a  permanent  nature,  or  of  long  dura- 
tion.    But  this  is  a  matter  resting  in  the  mere  dis- 
cretion and  choice  of  the  parties,  and  is  by  no  means 
made  indispensable  by  the  law.     And  this  also  seems 
to  have  been  the  rule  of  the  Roman  law.     Societatem 
coire  ei  re,  et  verbis j  et  per  nurUium,  posse  nos,  dubium 
rum  est.^     Voet  has  expresed  the  same  doctrine  in 
broader  language.     Societas  dividitur  primo  in  expres- 
savt,  qu€e  ex  expressd  converUione  Jit,  ei  tacitam,  qiuB  re 
contrahi  didtur,  dum  rebus  ipsis  etfactis,  simul  emendo, 
vendendo,  lucra  et  damna  dividendo,  socii  ineundce  so- 
deUuis  volurUaiem  declarant.^ 

^  87.  The  old  French  law  required,  that  all  gen- 
eral partnerships  and  partnerships  in  commandite 
should  be  reduced  to  writing  and  registered,  unless 
when  the  concern  was  under  one  hundred  livres  in 


»  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  2, 3,  »d  edit. ;  Wateon  on  Partn. 
cL  1,  p.  4,  5,  2d  edit ;  Gow  on  Part  ch.  1,  p.  4, 5, 3d  edit ;  2  Bell,  Co  rm. 
B.  7,  cb.  2,  p.  621,  622, 623,  5th  edit 

•  Dig.  Lib.  17,  Ut  2, 1.  4 ;  Pothier,  Pand.  Lib.  14,  tit  2,  n.  6;  1  Domat, 
&  1,  tit  8,  §  3,  art  6. 

»  Voet,  ad  Pand.  Lib.  17,  Ut  2,  §  2,  Tom.  1,  p.  748 ;  Ante,  §  50. 
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value.^  And  this  continues  in  substance  to  be  the 
rule  under  the  modem  Code  of  France.^  Similai 
regulations  are  to  be  found  in  the  laws  of  some  oth^ 
nations;  but  the  Roman  law  seems  more  generallj 
to  have  been  followed.' 


•^->  -  •-     '• 


1  Pothier,  de  Society,  n.  79, 80, 81. 

S  Code  of  Commerce  of  France,  art  39  to  art.  44. 

3  3  Kent,  Comm.Lect  43,  p.  34,  note  (a),  4th  edit;  2  Bell, Comm.  B.  7 
ch.  3,  p.  G31,  ^22, 623, 5th  edit;  Voet,  ad  Pand-Ldb.  17,  tit  2,  §  2,  Tom 
1,  p.  748 ;  Tapia,  Elem.  de  Jurisp.  Mercant  Tom.  1,  Lib.  2,  cap.  2,  §  1,  p 
83, 84 ;  Van  Leenwen'a  Comm.  B.  4,  ch.  23,  §  1,  a 
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CHAPTER  VI. 

RIGHTS   AND     INTERESTS     OF     PARTNERS    IN    PARTNER- 
SHIP   PROPERTY. 

\  88.  Having  disposed  of  these   preliminary  mat- 
ters, we  shall  next  proceed  to  the  consideration  of 
the  rights  and  interests,  powers  and  authorities,  du- 
ties aod   obligations,  liabilities    and   exemptions,   of 
partners  between  themselves,  as  well  as  in  relation  to 
third  persons.     In  treating  of  these  points,  so  far  as 
respects  the  partners  themselves,  we  shall  keep  main- 
'j  in  view  cases,  where   a  real    partnership    exists 
according*  to  the  intention  of  the  parties,  and  there  is 
a  community  of  interest  in  the  property,  as  well  as 
in  the  profits  of  the  trade  or  business,  without  any 
special  stipulations,  which  may  vary   the  application 
of  the  general  principles  of  law.     Of  course,  where 
anjsuch  stipulations  exist,  which  are  lawful  in  their 
nature  or  character,  they  properly  constitute  exceptions 
to  those  principles,  and  pro  tanto  may  create  new  and 
peculiar  relations  and  obligations.^ 

§  89.  And  first,  in  relation  to  the  rights  and  inter- 
ests of  the  partners  inter  sese,  in  the  partnership 
capital,  stock,  funds,  and  effects.  Partners  differ 
&om  mere  partowners  of  goods  and  chattels  in  sev- 
eral respects.  The  latter  are  either  joint  owners,  or 
tenants  in  common,  each  having  a  distinct,  or  at  least 

1  Ante,  §  16  to  29. 
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an  independent,  although  an  undivided  interest  in 
the  property ;  and  neither  can  transfer  or  dispose  of 
the  whole  property,  or  act  for  the  others  in  relation 
thereto ;  but  merely  for  his  own  share,  and  to  the 
extent  of  his  own  several  right  and  interest.^  In 
cases  of  jointenancy  of  goods  or  chattels,  indeed,  the 
jointenants  are  said  to  be  seised  or  possessed  per  my  et 
per  toutj  by  the  half  or  moiety  and  by  all ;  that  is, 
they  each  of  them  have  the  entire  possession,  as  well 
of  every  parcel,  as  of  the  whole ;  ^  or,  as  Bracton 
has  expressed  it ;  Quilibet  ioium  tenet j  ei  nihil  tenet ; 
scilicetj  totum  in  communis  et  nihil  separatim  per  se.^ 
Hence  it  is  said,  that  in  jointenancy  there  is  a  fourfold 
unity,  unity  of  interest,  unity  of  title,  unity  of  time,  and 
unity  of  possession ;  ^  and  the  right  to  the  whde  belongs 
to  the  survivor.^  But  still  each  jointenant  has  an  inde- 
pendent, and,  in  a  certain  sense,  a  distinct  right  and 
interest  in  the  property  during  his  lifetime,  which 
cannot  be  disposed  of  by  the  other  jointenant,  but 
which  he  may  severally  himself  dispose  of,  and  thus 
sever  the  jointenancy ;  and  he  may  now  by  statute, 
although  not  at  common  law,  have  an  action  of  ac- 
count against  the  other  for  his  share  of  the  profits 
derived  from  the  common   property.^     On  the  other 


iriOi 


1  Comm.  Di^.  l^ftoie,  K.  1  to  E.  10 ;  Litt§a21;  Co.  Litt  900,  a. 
8  2  Black.  Comm.  183;  Id.  399;  Litt  §  288 ;  Ca  Litt  186^  a;  Bacon, 
Abridg.  JairUenaney  and  Tenancy  in  Common^  (C). 

3  Bracton, Lib. 5,  tr.5,  c.  26,  p.  430;  Co.  Ldtt  186, a. 

4  2  Black.  Comm.  180, 399. 

s  2  Black.  Comm.  183, 184;  Com.  Dig.  EOaU,  K.  3,  K.  4;  litt.  §  381, 
282;  Co.  Litt  181, 182,  a. 

0  2  Black.  Comm.  183;  Com.  Dig.  ,^ccompt,  B. — There  is  no  small 
mibtlety  in  the  language  of  our  Law  Books  on  this  subject  Thus, 
Blackstone  uses  language  to  the  effect,  that  the  interest  of  two  jointen- 
ants is  not  only  equal  or  similar,  but  it  is  one  and  the  same ;  that  sur- 
vtrorship  is  the  natnral  and  necessaiy  consequence  of  the  union  and 


CH.  VI,]       PARTNERSHIP  PROPERTT.  131 

liand,  tenants  in  common  hold  undivided  portions  of 
the  property  by  several  titles,  or  in  several  rights, 
although  by  one  title ;  but  they  have  their  possession 
in  common  and  undivided;  so  that  there  may  be  an 
entire  disunion  of  interest,  of  tide,  and  of  time 
among  them.^  Hence  it  is  said,  that  tenants  in  com- 
naon  jvoperly  take  by  distinct  moieties,  and  have  no 
entirety  of  interest ;  and  therefore  there  is  no  survivor- 
ship between  them ;  but  the  share  of  the  deceased 
tenant  in  common  goes  to  his  personal  or  real  represen- 
tative.* 

§  90.  From  the  resemblances  thus  existing  between 
cases  of  jointenancy  and  tenancy  in  common  and 
partnerships,  it  has  been  sometimes  said,  that  part- 
ners are  either  tenants  in  common  of  the  partnership 
efiects,  or  jointenants  without  the  benefit  of  survivor- 

entiretjr  of  their  interests ;  that  one  has  not  a  distinct  moiety  from  the 
odier;  and  that  if  hy  any  subsequent  act,  as  by  alienation  or  forfeiture  of 
eiUieTf  the  interest  becomes  separate  and  distinct,  the  jointenancy  in- 
•tanUy  ceases.    2  Bkck.  Comm.  183,  ld4.    And  yet  it  is  palpable,  that 
one  jointenant  may  transfer  or  alien  his  own  right  severally,  and  thereby 
dever  the  jointenancy.    And  therefore  it  has  been  well  observed  by  Lord 
Coke,  after  quoting  the  language  of  Bracton,  (already  cited),  that  jointen- 
lots  bold  per  my  et  per  tout;  **  And  albeit  they  are  so  seised,  yet  to  divers 
prpo9t9  each  of  them  hath  but  a  right  to  a  moiety,  as  to  enfeoff,  give  or 
demise  or  to  forfeit**    Co.  Litt  186,  a.    And  afterwards  he  adds ;  "  And 
where  aU  the  jointenants  join  in  a  feoffment,  every  of  them  in  judgment 
of  law  doth  but  give  his  part.    If  an  alien  and  a  subject  purchase  land 
jointly,  the  king  upon  office  found  shall  have  a  moiety ;  and  Littleton  after- 
wards in  this  chapter  (§291)  saith,  that  one  jointenant  hath  one  moiety  in 
liw,  and  the  other  the  other  moiety."    Co.  Litt  186,  a.    Now,  what  is 
this  but  admitting,  that  jointenants  have  in  reality  distinct  and  independent 
interests,  capable  of  a  distinct  alienation ;  and  that  each  has  but  a  moiety, 
C(H)cnrrent  and  undivided,  with  the  other  in  the  property,  with  a  right  of 
wnrivorship  in  case  no  severance  takes  place  ? 

1  Com.  Dig.  EHaU,  K.  8 ;  2  Black.  Comm.  192 ;  Litt  §  292 ;  Co.  Litt 
188,  b. 

•  Com.  Dig.  EtiaU,  K.  8 ;  2  Black.  Comm.  194,  399 ;  Abbott  on  Shipp. 
eh.  3,  p.  68,  Amer.  edit  1829. 
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ship.^  But  this  language  is  by  no  means  accurate, 
and  perhaps  no  case  could  better  exemplify  the  truth 
of  the  maxim,  Nullum  simile  est  idem.  Partnership 
differs  from  jointenancy  in  two  important  particulars. 
In  the  first  place,  jointenants,  cannot  dispose  of  the 
interest  of  each  other  in  the  joint  property,  although 
they  hold  per  my  et  per  tout ;  but  each  has  the  sole 
power  of  disposing  of  his  own  interest  therein;* 
whereas,  in  cases  of  partnership,  each  partner  is  not 
only  a  joint  owner  with  the  others  of  the  partnership 
property,  but  he  also  has  full  power  to  dispose  of  the 
entire  right  of  all  the  partners  therein  for  the  purposes 
of  the  partnership,  and  in  the  name  of  the  firm. :  In 
the  next  place,  there  is  no  survivorship  in  cases  of 
partnership,  as  there  is  in  jointenancy.  This  has 
been  the  doctrine  of  the  common  law  for  more  than 
three  centuries,  and  indeed  is  probably  coeval  with 
the  business  of  joint  trade  and  commerce  in  Eng- 
land. Thus,  Lord  Coke,  in  speaking  of  jointenancy 
in  chattels  and  debts,  contracts  and  duties,  where  the 
right  of  survivorship  ordinarily  exists,  adds ;  "  An 
exception  is  to  be  made  of  two  joint  merchants ;  for 
the  warfes,  merchandises,  debts,  or  duties,  that  they 
have  as  joint  merchants,  or  partners,  shall  not  sur- 
vive, but  shall  go  to  the  executors  of  him,  that  de- 
ceaseth;  and  this  is  per  legem  mercatoriamj  which 
(as  hath  been  said)  is  a  part  of  the  laws  of  this  realm 
for  the  advancement  and  continuance  of  commerce 
and  trade,  which  is  pro  bono  publico ;  for  the  rule  is 


1  Watson  on  Partn.  ch.  2,  p.  05,  2d  edit. ;  Gow  on  Partn.  ch.  2,  §  1,  p. 
32,  3d  edit ;  West  v.  Skip,  1  Ves.  R.  242 ;  3  Kent,  Coram.  Lect  43,  a 
3(>,  37. 

^  Co.  Litt  186,  a ;  Litt  §  291 ;  ante,  §  89,  note,  b. ;  West  t.  Skip,  1 
Ves.  R.  240,242. 
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tbat  Jus  accrescendi  inter  mercatores  pro  heneficio  com- 
wnercii  locum  turn  habet.^^^     It  might  be  added,  that, 
otherwise  partnerships  would  never  have  been  formed 
for   purposes  of  trade,  since  the  death  of  either  part- 
ner   might   bring  want  or  ruin   upon  his  family,  and 
-tlie  whole  business   would  be  full  of  perils  and  haz- 
3.rds,    which   might   occasion   losses   far   beyond  any 
liope  of  reasonaUe  gains  and  profits.     Within  the  ben- 
efit of  the  rule,  all  persons  engaged  in  any  trade,  for- 
eign or  domestic,  were  originally  deemed  merchants  ;^ 
3nd  now  it  is  applied  to  all  em}Joyments  and  business 
l3etween  tivo  or  more  persons  on  joint  account  and 
iDcnefit,  whether  they  fall  under  the  denomination  of 
merchants,  or  not.^     So  strong  is  this  doctrine,  that 
even  where   persons   are   clearly  jointenants  of  any 
property,  and   it  is  afterwards   by  them   deliberately 
embarked  in  trade  and  business  on  joint  account,  as 
partners,  such  property  will  cease  to  be  held  by  them 
in  jointenancy,  and  will,  in   case  of  the   decease  of 
either,  be  no  longer. subject  to  the  jus  accrescendi;* 
for  the  jointenancy  is  thereby   severed,  and  a  part- 
nership  established   in  the  property  in  lieu   thereof.* 
I^artnership  differs  quite  as  much  from  a  tenancy  in 
common ;    for  in  a  tenancy  in    common    each   party 
hs  a  separate  and  distinct,  although  an  undivided  in- 

1  Co.  Ldtt.  182,  a ;  Com.  Dig.  Merchant,  D. ;  2  Brownlow,  R.  99 ;  CoU- 
7er  00  Partn.  B.  2,  ch.  1,  §  1,  p.  80,  81,  2d  edit ;  Jackson  v.  Jacksoiii 
7Ves.R.  535;  9Ves.591. 

*  2  Brownlow,  R.  99  ;  Com.  Dig.  Merchant,  A. 

'  Jackson  v.  Jackson,  9  Yes.  596,  597 ;  Jeffreys  v.  Small,  I  Vera.  R. 
217;  Collyer  on  Partn.  R  2,  ch.  1,  §  1,  p.  76,  77,  80,  81,  82, 2  edit ;  2 
Black.  Comm.  404. 

*  Jackson  v.  Jackson,  7  Ves.  535 ;  9  Ves.  591 ;  Hall  t.  Digby,  4  Bro. 
Ptrl  R.  224 ;  S.  C.  4  Bro.  Pari.  Cas.  by  Tomlins,  577;  Collyer  on  Partn. 
B.  2,  ch.  1,  §  1,  p.  80,  81, 2d  edit 

Mbid. 

Partn.  12 
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terest,  and  possesses  (as  it  is  technically  expressed) 
the  whole  of  an  undivided  moiety  of  the  property^ 
and  not  an  undivided  moiety  of  the  whde  property ;  ^ 
whereas  in  partnership  the  partners  are  joint  owners 
of  the  whole  property.  A  tenant  in  conmion  can 
dispose  only  of  his  own  share  in  the  property; 
whereas,  (as  we  have  seen,)  each  partner  may,  in  the 
partnership  name,  dispose  of  the  entirety  of  the  prop- 
erty for  partnership  purposes. 

^91.  The  true  liature,  character,  and  extent  of  the 
rights  and  interests  of  partners  in  the  partnership  cap- 
ital, stock,  funds,  and  effects,  is,  therefore,  to  be  ascer- 
tained by  the  doctrines  of  law  applicable  to  that  rela- 
tion, and  not  by  the  mere  analogies  furnished  by  join- 
tenancy,  or  by  tenancy  in  common.  It  may,  therefore 
be  said,  that  in  cases  of  real  partnerships,  unless  other- 
wise provided  for  by  their  contract,  partners  are  joint 
owners  and  possessors  of  all  the  capital,  stock,  fiinds, 
and  effects  belonging  to  the  partnership,  as  well  those, 
which  are  acquired  during  the  partnership,  as  those, 
which  belong  to  it  at  the  time  of  its  first  formation  and 
establishment.^  So,  that,  whether  its  stock,  funds,  or 
effects  be  the  product  of  their  labors  or  manufactures,  or 
be  received  or  acquired  by  sale,  barter,  or  otherwise,  in 
the  course  of  their  trade  or  business,  there  is  an  entire 
community  of  right  and  interest  therein  between  them  ; 
each  has  a  concurrent  tide  in  the  whole,  or,  as  Bracton 
says,  Tenet  totum  in  communis  et  nihil  separatim  per 
se? 


1  2  Black.  Comm.  182, 191, 193, 193. 

9  3  Kent,  Comm.  Lect  43,  p.  36,  37,  3d  edit ;  Collyer  on  Partn.  R  2, 
ch.  1|  §  2,  p.  76,  77,  2d  edit ;  Watson  on  Partn.  ch.  2,  p.  66, 2d  edit 

3  Ante,  §  89 ;  Bracton,  De  Legibus,  ch.  26,  p.  430 ;  (Collyer  on  Paitn. 
B.  2,  ch.  1,  §  2,  p.  78, 2d  edit 


CH.  VI.]       PARTNERSHIP  PROPERTY.  1S6 

§  92.  Nor  is  there  in  reality,  as  between  the  part- 
ners themselves,  any  difference,  whether  the  partner- 
ship property,  held  for   the  purposes  of  the  trade  or 
Ixisiness,  consists  of  personal   or    movable    property, 
€x  of  real  or  immovable  property,  or  of  both,  so  far 
as  their  ultimate  rights  and  interests  therein  are  con- 
cerned.^    It  is  true,  that  at  law,  real   or  immovable 
property  is  deemed  to  belong  to  the  persons,  in  whose 
name  the  title  by  conveyance  stands.     If  it  is  in  the 
name  of  a  stranger,    or  of  one  partner  only,  he  is 
deemed  the  sole  owner  at  law ;  if  it  is  in  the  names 
of  all  the  partners,  or  of  several  strangers,  they  are 
deemed  jointenants,  or  tenants  in  common,  according 
to  the  true  interpretation  of  the  terms  of  the  convey- 
ance.*   But,  however  the  title  may  stand  at  law,  or  in 
'ifdiosesoever  name  or  names  it  may  be,  the  real  estate 
l)elonging  to  the  partnership  will  in  equity  be  treated, 
ss  belonging  to   the    partnership,    like    its    personal 
funds,  and  disposable  and   distributable   accordingly ; 
and  the  parties,  in  whose  names  it  stands,  as  owners 
of  the  legal  tide,  will  be  held  to  be  trustees  of  the  part- 


1  Watvon  on  Paitn.  ch.  2,  p.  72  to  p.  77 ;  Gow  on  Partn.  ch.  2,  §  1,  p. 
92  to  p.  96, 3d  edit— There  are  some  differences,  however,  arising  from 
tlie  wery  nature  and  character  of  the  particular  property.    ESach  partner, 
ma  we  shall  presently  see,  (and  indeed  as  has  heen  already  intimated,) 
may  sell  or  dispose  of  the  entirety  of  any  personal  property  of  the  part- 
nership in  the  name  of  the  firm.    But  if  real  estate  has  been  conveyed 
to  both  partners  for  the  partnership  account,  they  ordinarily  become  ten- 
ints  in  common  thereof  at  law,  and  each  can  convey  by  deed  only  his  own 
share  or  moiety,  and  not  that  of  the  other.    So,  that  while  one  partner 
may  in  the  name  of  the  firm  sell  the  whole  of  any  goods  or  articles  be- 
bnging  to  the  partnership,  both  must  join  in  order  to  convey  the  en- 
tirety of  the  real  estate  thereof.    Coles  «.  Coles,  15  John.  R.  159,  161 ; 
Watson  on  Partn.  ch.  2,  p.  72,  73,  2d  edit ;  2  Bell  Comm.  B.  7,  ch.  1,  p. 
613, 614, 615,  5th  edit;  Collyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  82  to  p.  101, 
ad  edit 

*  Anderson  v.  Tompkins,  1  Brock.  Cir.  R.  456, 465.   See  Blake  v.  Nut- 
ter, 1  Appleton  R.  Id 
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nership,  and  accountable  accordingly  to  the  partners, 
according  to  their  several  shares  and  rights  and  inter- 
ests in  the  partnership,  as  cestuis  que  trust,  or  bene- 
ficiaries of  the  same.^  Hence  in  equity,  in  case  of 
the  death  of  one  partner,  there  is  no  survivorship  in 
the  real  estate  of  the  partnership ;  but  his  share  will 
go  to  his  proper  representatives.* 

^  93.  Indeed,  so  far  as  the  partners  and  their  cred- 
itors are  concerned,  real  estate,  belonging  to  the 
partnership,  is  in  equity  treated  as  mere  personalty, 
and  governed  by  the  general  doctrines  of  the  latter.' 
And  so  it  will  be  deemed  in  equity,  to  all  other  in- 
tehts  and  purposes,  if  the  partners  themselves  have, 
by  their  agreement  or  otherwise,  purposely  impressed 
upon  it  the  character  of  personalty.  But  a  question 
has  been  made,  whether,  in  the  absence  of  any  such 
agreement,  or  other  act,  affecting  its  general  charac- 
ter, real  estate,  held  as  a  part  of  the  partnership 
funds,  or  stock,  ought  to  devolve  upon,  or  descend,  as 
real  estate,  to  the  heir  or  devisee,  or  ought  to  belong 
as  personalty  to  the  executor  or  administrator,  upon 
the  death  of  the  partner.  Upon  this  point  there  has 
been  a  diversity  of  judicial  opinion,  as  well  as  of 
judicial  decision ;  some  judges  holding,  that  in  such  a 
case  it  retained  its  original  character   of  real  estate, 

^  1  Story  on  Eq.  Jurisp.  §  674 ;  Collyer  on  Partn.  B.  2,  ch.  1,  §  1,  p. 
82,  83, 2d  edit;  Hoxie  t.  Carr,  1  Sumner,  R.  173.  Gaines  v.  Catron,  1 
Humph.  R.  514. 

a  Lake  v.  Craddock,  3  P.  Will.  158;  S.  C.  1  Eq.  Cas.  Abridg.  291; 
Morris  v.  Barrett,  3  Younge  &  Jer.  384 ;  Jackson  v.  Jackson,  9  Yes.  591 ; 
Collyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  82  to  p.  102,  2d  edit ;  Watson  on 
Part  ch.  2,  p.  72  to  p.  77,  2d  edit ;  1  Story,  Eq.  Jurisp.  §  674 ;  3  Kent, 
Comra.  Lect  43,  p.  37,  38,  4th  edit 

3  Thornton  v.  Dixon,  3  Bro.  Ch.  R.  199,  and  Mr.  Belt's  note  (1) ;  Bal- 
main  r.  Shore,  9  Yes.  501,  507,  508,  509;  Ripley  v.  Waterworth,  7  Ve«* 
425  ;  Cookson  v.  Cookson,  8  Sim.  R.  529;  Fereday  v.  Wightwick,  1  Russ. 
&,  Mylne,  R.  45 ;  Houghton  v.  Houghton,  11  Simons  R.  49 ;  1  Stoiy  Eq. 
Jurisp.  §  674. 
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and  passed  to  the  heirs  or  devisees  accordingly;  and 

others  holding,  that  it  was  to  be  treated  throughout,  as 

partnership  property,  and  therefore  as  personalty,  and 

belonged  to  the  executor  or  administrator.     The  doc- 

under  these  circumstances  must  be  considered,  as 

tn  to  many  distressing  doubts.^ 


1  Lord  Thorlow  held  the  former  opinion  in  Thornton  v.  Dixon,  3  Bto, 
R.199,  And  Belfs  note  (1);  and  Sir  Wm.  Grant,  in  Bell  v.  Phyn,  7 
453,  and  Balmain  v.  Shore,  9  Ves.  501,  adopted  the  same  opinion. 
^n  the  other  hand,  Lord  Eldon,  in  Selkrigg^  v.  Davies,  2  Dow,  Pari. 
331, 242,  held  the  opposite  opinion,  that  all  property,  involved  in  a  part- 
nership coocem,  ought  to  he  considered  as  personal ;  and  again  affirmed  it 
mx  Townsfaend  v.  Devaynes,  reported  in  1  Montague  on  Part  97 ;  3  Bro. 
R.  199,  Belt's  note  (1).    Sir  John  Leach,  in  Fereday  v.  Wightwick, 
L  Ross.  Sl  Mylne,  R.  45,  and  Phillips  v.  PhilUps,  1  Myhie  &  Keen,  649, 
.sd  Broom  v.  Broom,  3  Mylne  &  Keen,  443,  was  of  the  same  opinion  as 
>rd  Eldon.    Mr.  Baron  Alderson,  in  Morris  v.  Kearsley,  2  Younge  Sl 
>IL  139,  acted  on  the  same  opinion.    More  recently,  the  present  Vice 
Ci^hanceUor  (Sir  L.  Shadwell)  has  upheld  the  doctrine  of  Sir  Wm.  Grant 
C^^iookson  V.  Cookson,  8  Sim.  R.  529.    Mr.  Collyer,  in  his  valuable  Treatise 
o^  Partnership,  has  discussed  at  large  the  whole  learning  applicable  to  this 
¥»fHnt    See  CoUyer  on  Paitn.  B.  2,  ch.  1,  §  1,  p.  82  to  p.  102.    Mr.  Bell 
^^as  summed  up  the  Scottish  law  on  these  points  as  follows.    '*  The  property 
c^f  the  company  is  common ;  held  pro  indi  vise  by  all  the  partners,  as  a  stock, 
n^d  in  trust ;  responsible  for  the  debts  of  the  concern ;  and  subject,  after 
^lie  debts  are  paid,  to  division  among  the  partners  according  to  their  agree- 
iDent    This  is  a  great  point  i(i  the  doctrine  of  partnership,  and  important 
^cDsequeDces  are  deducible  from  it   The  common  stock  includes  all  lands, 
licNJses,  ships,  leases,  cominodities,  money ;  whatever  is  contributed  by  the 
partners  to  the  company  use.    It  comprehends  also  whatever  is  created  by 
the  joint  exertions  of  the  company,  or  acquired  in  the  course  of  the  employ- 
ment of  their  capital,  skiU,  and  industry.    All  this,  by  the  operatic^  of  law, 
and  the  nature  and  effect  of  the  contract,  becomes  common  property  ;  is 
held  by  all  the  partners  jointly  for  the  uses  of  the  partnership ;  and  is  di- 
rectly answerable  as  a  stock  for  the  payment  of  its  debts.  (1).  Vesting  of 
TBE  Stock. — The  Stock  or  common  fund  is  held  by  the  partners  pro  indi- 
Tiso.    And,  —  (1).  This  pro  indiviso  right  implies,  as  between  the  p'^'liet 
themselves,  a  right  of  retention  in  each  partner  over  the  stock,  for  any  i.^ 
nnces,  which  he  may  have  made  to  the  company,  or  for  any  debt  due  by  the 
company,  for  which  he  may  be  made  responsible.    (2).  It  also  implies,  in 
relation  to  the  public  at  large,  creditors  of  the  company,  a  trust  in  the  sev- 

12* 
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^  94.  In  virtue  of  this   community  of  rights   and 
interests  in  the  partnership  stock,  funds,  and  effects, 


eral  partners,  as  joint  trustees,  for  pajrment,  in  the  first  place,  of  the  company 
debts.   And  on  this  point  rests  ( 1.)  the  preference,  which  the  creditors  of  the 
company  have  over  the  company  funds ;  none  of  the  partners,  nor  any  one  in 
their  rig^ht,  as  individual  creditors  or  otherwise,  being  entitled  to  more  than 
the  reversion  after  the  purposes  of  the  trust  are  fulfilled.    And  (2)  the  pe- 
culiarity, that  hereditable  subjects  belonging  to  and  held  by  a  company,  are 
considered  not  as  hereditable  in  succession,  but  as  movable ;  consisting  of 
the  jus  crediti  only.    (3.)  In  this  respect,  the  contract  of  partnership  has 
the  effect  of  a  direct  conveyance  of  property  to  the  company,  of  what- 
ever is  engaged  to  be  given,  or  by  clear  evidence  is  contributed  to  the 
use  of  the  company  by  any  of  the  partners,  to  whom  it  belongs.    The 
contract  does  not  indeed  supersede  the  necessity  of  the  completion  of 
the  transference  by  tradition  or  otherwise ;  but  it  operates  as  a  convey- 
ance, (titulus  transferendi  dominii,)  which,  when  followed  by  tradition, 
possession,  intimation,  and  the  other  methods  of  completing  a  transfer- 
ence by  law,  vests  the  property  in  the  partners,  jointiy  for  the  purposes 
already  expressed.    '  Society,'  says  Lord  Stair,  <  is  not  so  much  a  perma- 
tative  as  a  commutative  contract,  whereby  the  contractors  communicate 
each  to  other  some  stock,  work,  or  profit    The  effect  of  society  is,  that 
thereby  something,  which  before  was  proper,  becometh,  or  is  continued  to 
be,  common  to  the  copartners.'    He  adds, '  Yet  this  communication  is  not 
effectual  to  transfer  the  property  in  part,  or  to  communicate  it  without  de- 
livery or  possession,  by  which  property  by  positive  law  is  transferred.' 
This  distinction  is  of  some  consequence.    Where  the  question  is  between 
the  parties  and  their  representatives,  as  to  what  shall  be  considered  as 
the  estate  of  the  company,  but  without  involving  any  competition  with 
third  parties,  whatever  falls  under  the  fair  construction  of  the  contract 
will,  as  a  personal  right,  belong  to  the  company  and  its  creditors.    But 
where  there  arises   a  competition   depending  on  the  question  of  real 
right,  it  will  be  determined  according  to  that  criterion  of  real  right, 
which  the  law  has  appointed  in  cases  of  transference.    But  in  determin- 
ing, what  shall  amount  to  an  engagement  to  contribute,  and  consequent 
conveyance  of  a  particular  subject,  it  is  not  always  the  use  of  the  subject, 
that  will  settle  the  point.    In  one  case,  certain  subjects,  of  which  the  use 
was  given  to  the  company,  were  held  to  be  fairly  intended  as  part  of  the 
stock,  from  the  way,  in  which  they  were  mentioned  in  the  inventories. 
In  another  nearly  similar  case,  the  same  inference  was  avoided,  the  part- 
nership not'  being  of  a  permanent  character,  but  a  momentary  joint  ad- 
venture merely.    In  respect  to  movables,  all  commodities  comprehended 
within  the  partnership,  and  in  possession  of  the  partner,  to  whom  they 
previously  belonged,  are  held,  as  by  traditio  brevis  manus,  to  be  vested 
in  the  company ;  for  the  partners  having  power  to  hold  for  the  company 
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ich  partner    possesses   full   power    and   authority  to 
U,  pledge,  or  otherwise  to   dispose  of  the    entirety 


propositi,  their  possession  will  be  presumed  to  be  for  the  common 
ehoof.     But  money  due  by  a  tliird  party  to  an  individual  partner,  or 
^commodities  in  the  hands  of  third  parties,  contributed  by  the  owner  as  part 
his  stock,  will  not  be  transferred  without  delivery  or  intimation.    The 
of  the  owner,  using  attachment  by  diligence  before  intimation 
the  partnership,  would  attain  a  preference  over  the  company.    Ships 
^noBt  be  transferred  according  to  the  directions  of  the  statute.    (4).  As  to 
land  and  other  property,  which,  by  the  forms  of  territorial  conveyance, 
leqaire  to  be  transferred  by  deed,  the  partnership  will  acquire  by  the 
oootiact  nothing  more  than  the  jus  ad  rem.    If,  for  example,  a  cotton- 
mill  18,  by  the  agreement,  contributed  as  his  share  of  stock  on  the  part 
of  the  owner ;  this  will  not  feudally  transfer  to  the  company  the  property 
ci  the  rail],  so  as  to  entitle  them  to  exclude  the  adjudication  of  the  sepa- 
rate creditors  of  the  proprietor  trusting  to  the  record.    But  it  will,  like  a 
.^reneral  disposition,  confer  on  the  company  a  jus  ad  rem,  by  virtue  of 
"vhich  they  may,  in  a  declarator  and  adjudication  in  implement,  have  that 
poperty  declared  and  adjudged  to  the  partners  jointly,  or  to  a  trustee,  as 
IMrt  of  the  stock  of  the  concern.    (5).    Such  personal  property  as  may 
Inve  been  acquired  in  the  name  of  the  society,  becomes  eo  ipso  the  prop- 
dty  of  the  partnership,  although  purchased  by  an  individual  partner  with 
luB  own  money.    He  is  propositus  of  the  company,  and  entitled  to  ad- 
^vance  money   and   acquire  property   directly  for   tlie  common  behoof. 
{Sy  Such  personal  property  as  a  partner  acquires,  even  in  his  own  name, 
jvofided  it  be  beneficial  acquisition  and  in  the  company's  line  of  trade, 
is,  according  to  the  spirit  of  tlie  contract  of  partnership,  to  be  held  as 
acquired  for  the  company ;  and  the  company  will  be  entitled  to  claim  it 
Bat  it  would  rather  seem,  that  in  such  a  case  the  property  would  pass  to 
the  partner  in  real  right,  with  a  jus  ad  rem  to  the  company  and  its  credi- 
ton.    (7).  A  partner,  who  binds  himself  to  pay  a  sum  or  fungible  into  the 
stock,  is  debtor  to  the  company ;  and  the  loss  of  the  money  or  fungible, 
before  being  put  into  stock,  is  his  private  loss.    If  he  has  engaged  to  put 
in  a  specific  subject  into  stock,  and  it  perish,  the  loss  is  to  the  company, 
unless  the  partner  shall  be  in  mora."    2  Bell,  Comm.  B.  7,  ch.  1,  p.  613  to 
pk  615,  5th  edit     Mr.  Chancellor  Kent,  in  his  learned  Commentaries, 
(Vol.  3,  p.  37  to  p.  40,  4th  edit),  has  discussed  the  subject  at  large ;  and 
after  referring  to  the  American  authorities,  which  arc  as  much  in  conflict 
vith  each  other  as  the  English,  he  expresses  his  own  opinion  to  be,  that 
the  weight  of  authority  is,  that  equity  will  consider  the  person,  in  whom 
the  real  estate  is  vested,  as  trustee  for  the  whole  concern^  and  the  prop- 
erty will  be  entitled  to  be  distributed  as  personal  estate.    3  Kent,  Comm. 
Lect  43,  p.  37,  38,  39,  4th  edit ;  and  the  authorities  cited  in  the  notes, 
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of  any  particular  goods,  wares,  merchandise,  or  other 
personal  effects  belonging  to  the  partnership,  and  not 
merely  of  his  own  share  thereof,  for  purposes  within 
the  scope  of  the  partnership.^  In  respect  to  his  own 
share  thereof,  he  may  be  properly  deemed  to  do  all 
acts  of  this  sort,  as  owner ;  in  respect  to  the  shares 
of  his  copartners,  he  may  be  properly  deemed  to  do 
such  acts,  as  their  agent,  and  as  the  accredited  re- 
presentative of  the  firm.  The  law,  however,  treats 
each  partner,  without  any  nicety  of  discrimination  of 
this  sort,  as  possessing  a  dominion  over  the  entirety 
of  the  property,  and  not  merely  over  his  own  share, 
and,  therefore,  as  clothed  with  all  the  ordinary  attri- 
butes of  ownership.^     This   doctrine,  indeed,  seems 


ibid.  See  Grow  on  Partn.  ch.  2,  p.  32  to  p.  35, 3d  edit ;  WatsoD  on  Partn. 
ch.  2,  p.  81  to  p.  89, 2d  edit ;  Gow  on  Partn.  Supplement,  1841,  to  dd  edit 
ch.  2,$  ],p.  Stop.  13. 

^  Watson  on  Partn.  ch.  2,  p.  91  to  p.  93, 2d  edit ;  Gow  on  Partn.  ch.  2, 
§  2,  p.  51  to  p.  54, 3d  edit ;  Coliyer  on  Partn.  B.  3,  ch.  1,  §  1,  p.  263  to  p. 
268, 2d  edit ;  Id.  B.  2,  ch.  1,  §  2,  p.  113 ;  Fox  v.  Hanbury,  Cowp.  R.  445 ; 
3  Kent,  Comm.  Lect  43,  p.  44,  4th  edit. —  Of  course  we  are  to  except 
from  this  doctrine  ail  cases,  where,  although  tlie  property  originally  be- 
longed to  the  partnership;'  it  has  become  the  property  of  an  individual  part- 
ner by  the  consent  of  the  firm ;  for,  in  such  cases,  the  property  is  to  all  in- 
tents and  purposes  to  be  treated  as  the  private  property  of  that  partner, 
and  is  disposable  by  him  alone  accordingly  in  the  same  manner,  as  if  it 
never  had  belonged  to  the  partnership.  Coliyer  on  Partn.  B.  2,  ch.  1,  §  2, 
p.  113, 114,  2d  edit 

9  3  K'*nt,  Comm.  Lect  43,  p.  44,  4th  edit — Mr.  Chancellor  Kent  here 
says ;  "  With  respect  to  the  power  of  each  partner  over  the  partnership 
property,  it  is  settled,  that  each  one,  in  ordinary  cases,  and  in  the  absence 
of  fraud  on  the  part  of  the  purchaser,  has  the  complete  jus  disponendi  of 
the  whole  partnership  interests,  and  is  considered  to  be  the  authorized 
agent  of  the  firm. '  He  can  sell  the  effects,  or  compound  or  discharge  the 
partnership  debts.  This  power  results  from  the  nature  of  the  business, 
and  is  indi8pen9able  to  the  safety  of  the  public,  and  the  successful  opera- 
tions of  the  partnership.  A  like  power  in  each  partner  exists  in  respect 
to  purchases  on  joint  account;  and  it  is  no  matter  with  what  fraudulent 
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dispensable  to  the  security  and  convenience  of  the 
j>ublic,  as  well  as  to  the  facility  of  transacting  com- 
ercial  business.  But  in  respect  to  real  estate  a  differ- 
t  rule  prevails,  founded  upon  the  nature  of  the  prop- 
:vty,  and  the  provisions  of  the  common  law  applicable 
ereto.  Each  partner  is  required,  both  at  law  and 
equity,  to  join  in  every  conveyance  of  real  estate, 
order  to  pass  the  entirety  thereof  to  the  grantee ; 
nd  if  one  partner  only  executes  it,  whether  it  be  in 
own  name,  or  in  that  of  the  firm,  the  deed  will  not 
rdinarily  convey  any  more  than  his  own  share  or  inter- 
st  therein.^ 
§  95.  The  Roman  law  does  not  seem  ordinarily  to 
ave  conferred  upon  partners  the  same  extensive 
wers  and  mutual  rights  over  the  disposition  of  the 
"W=^artnership  property,  as  is  given  by  the  common  law, 
nless  indeed  a  particular  partner  was  specially  cloth- 
d  with  the  authority  of  all  the  partners,  as  the  gene- 
*^  agent  of  the  partnership  in  the  administration  of 
xts  afl&irs.  Hence,  one  partner  could  not  ordinarily, 
in  virtue  of  that  relation  alone,  contract  debts,  which 
\>i'ouId  be  binding  on  all  the  partners,  or  alienate  more 
than  his  share  of  the  partnership  property.  According- 
ly it  is  laid  down  in  the  Digest ;  Nemo  ex  sociis  plus 
parte  sud  potest  alienare^  etsi  totorum  bonorum  socii  sint.^ 
And  again ;  In  re  communi  neminem  dominorum  jure 
facere  quicquam^  invito  alteroj  posse ;  unde  manifestum 


liewB  the  goods  were  purchased,  or  to  what  purposes  they  are  applied  by 
the  parchasiiig  partner,  if  the  seller  be  clear  of  the  imputation  of  colla- 
tion. A  sale  to  one  partner,  in  a  case  within  the  scope  and  course  of  the 
putnerahip  business,  is,  in  judgment  of  law,  a  sale  to  the  partnership." 

1  Coles  V.  Coles,  15  John.  R.  159,  161 ;  ante,  93,  note  (1). 

•  Dig.  Lib.  17,  Ut  2, 1.  68 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  26, 27 ;  Po- 
thier.  Society  n.  89 ;  1  Domat,  B.  1,  tit  8,  §  4,  art  16. 
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est  prohibehdi  jus  esse}  Those,  who  were  specially 
appointed  to  administer  the  affiiirs  of  the  partnershipi 
were  called  Magistri  Societaiis — Ita  Magistri  appellate 
turJ^  Similar  principles  prevail  in  our  day  in  the 
foreign  law  of  many  countries,  whose  jurisprudence 
is  founded  on  the  Roman  law ;  and  especially  in  that 
of  France.^  However,  by  the  modem  Code  of  France, 
the  partners  are  deemed  to  have  given  reciprocally  to 
each  other  the  power  of  administering  one  for  the  other, 
in  default  of  any  special  stipulations,  as  to  the  mode  of 
administration/  This,  of  coiu^e,  leaves  the  rights  of 
the  partners  to  be  governed  by  the  general  law  of 
France,  where  such  stipulations  exist,  although  they 
may  be  unknoi/^n  to  third  persons,  and,  of  course,  it 
may  expose  the  latter  to  some  hazards  of  loss  or  incon- 
venience, if  they  trust  to  their  confidence  in  a  single 
partner,  not  notoriously  authorized  to  administer  for  the 
partnership. 

§  96.  The  Scottish  law  has  avoided  this  difficulty, 
and  followed  the  general  doctrine  of  the  common 
law.  By  the  Scottish  law,  it  is  implied  from  the  very 
nature  of  partnership,  that  each  partner  is  clothed 
with  the  complete  power  of  administering  the  prop- 
erty and  affairs  of  the  partnership,  as  prepositus  ne- 
gotiis  societatisj  to  the  effect  not  only  of  holding  pos- 
session of  the  property  for  the  company,  and  of 
acquiring  property  for  them  in  the  course  of  their 
trade  and  business,  but  also  to  the  effect  of  entering 
into  contracts  on  behalf  of  the  company,  and  bind- 


1  Dig.  Lib.  10,  tit  3, 1.  28 ;  Pothier,  Pand.  Lib.  17.  tit  2,  xl  27. 
9  Dig.  Lib.  2,  tit  14, 1. 14 ;  Id.  Lib.  50,  tit  16, 1.  57 ;  1  Domat,  B.  1,  tit 
8,  §  4,  art  16 ;  2  Bell,  Comm.  B.  7,  p.  615,  5th  edit 

3  Pothier,  de  Society,  n.  66  to  n.  72. 

4  Code  CivU  of  France,  art  1856  to  18^0. 
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ifl^  the  company  by  all  acts  in  the  ordinary  adminis- 
tratiofl  of  soch  trade  and  business.^     And  it  will  make 
^  diflerence  in  this  respect,  that  there  are  private  stip- 
^tions  between  the  partners  themselves,  prohibiting 
Of  restraining  this  right  or  authority ;  for,  as  a  general 
iostitorial  power,  it  will  still  be  deemed  to  exist  in  favor 
of  third  persons,  who  are  ignorant  of  any  such  prohibi- 
tions or  restrictions.^ 

^  97.  Besides  this  community  of  interest  in  the 
oapital  stock,  funds,  and  effects  of  the   partnership, 
^^ch  partner  has  certain  rights,  liens,  and  privileges 
hereon.    In  the  first  place,  no  one  partner  has  any 
sight  or  share  in  the    partnership    property,   except 
^^¥hat  remains  thereof  after    the    full   discharge  and 
2)ayment  of  all  debts  and  liabilities  of  the  partner- 
jship ;  and,  therefore,  each  partner  has  a  right  to  have 
-cJie  same  applied  to  the  due  discharge  and  payment 
^dS  all  such  debts  and  liabilities,  before  any  one  of  the 
^partners,  or  his  personal  representatives,  or  his  indi- 
^dual  creditors  can  claim  any  right  or  title  thereto.^ 
Jn  shint,  as  between  the  partners  themselves,  the  debts 
and  liabilities  of  the  firm  to  creditors  and  third  per- 
^ODS  are  a  fiind  appropriated,  in  the  first  instance,  to 
the  discharge  and  payment  of  such  debts  and  liabili- 
ties,  and    there    is,   properly  speaking,   as    between 
ihem,  a  lien  thereon,  or  at  least  an  equity,  which  may 
be  worked  out  through  the  partners  in  favor  of  the 
creditors,  .although  it  may  not  directly  attach  in  the 
creditors    by  virtue  of   their  original   claims,   in  all 


1  2  Bell,  Comm.  B.  7,  p.  615,  5th  edit 
«Ibid. 

3  CoUyer  on  PartD.  B.  2,  ch.  1,  §  1,  p.  77, 2d  edit ;  West  r.  Skip,  2 
Vei.  142;  Ex  parte  Baffin,  6  Ves.  119. 
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cases.^  Each  partner  also  has  a  specific  lien  on  the 
present  and  future  property  of  the  partnership,  not  only 
for  the  debts  and  liabilities  due  to  third  persons,  but 
also  for  his  own  amount  or  share  of  the  capital,  stock. 


1  Ex  parte  Ruffin,6  Yes.  119, 126.— In  this  case  Lord  Eldon  said; 
'*  It  is  the  case  of  two  partners,  who  owed  several  joint  debts,  and  had 
joint  effects.  Under  these  circumstances  their  creditors,  who  had  a  de> 
mand  upon  them  in  respect  of  those  debts,  had  clearly  no  lien  whatsoever 
upon  the  partnership  effects.  They  had  power  of  suing,  and  by  process 
creating  a  demand,  that  would  directly  attach  upon  the  partnership  efllecti. 
But  they  had  no  lien  upon  or  interest  in  them  in  point  of  law  or  equity.  If 
any  creditor  had  brought  an  action,  the  action  would  be  joint ;  his  execu- 
tion might  be  either  joint  or  several.  He  might  have  tdcen  in  executioo 
both  joint  and  separate  effects.  It  is  also  true,  that  the  separate  crediion 
of  each,  by  bringing  actions,  might  acquire  a  certain  interest  even  in  the 
partnership  effects ;  taking  them  in  execution  in  the  way,  in  which  separ- 
ate creditors  can  effect  such  property.  But  there  was  no  lien  in  either. 
The  partnership  might  dissolve  in  various  ways;  first,  by  death ;  secondly, 
by  the  act  of  the  parties ;  that  act  extending  to  nothing  more  than  mere 
dissolution ;  without  any  special  agreement  as  to  the  disposition  of  the 
property,  tlie  satisfaction  of  the  debts,  much  less  any  agreement  for  an 
assignment  from  either  of  the  partners  to  the  others.  The  partnership 
might  also  be  dissolved  by  the  bankruptcy  of  one  or  of  both,  and  by 
effluxion  of  time.  If  it  is  dissolved  by  death,  referring  to  the  law  of  mer- 
chants, and  the  well  known  doctrine  of  this  Court,  the  death  being  the 
act  of  God,  the  legal  title  in  some  respects,  in  all  the  equitable  title,  would 
remain  notwithstanding  the  survivorship ;  and  the  executor  would  have  a 
right  to  insist,  that  the  property  should  be  applied  to  the  partnership  debts. 
I  do  not  know,  that  the  partnership  creditors  would  have  that  right ;  sup- 
posing both  remained  solvent.  So,  upon  the  bankruptcy  of  one  of  them 
there  would  be  an  equity  to  say,  the  assignees  stand  in  the  place  of  tho 
bankrupt ;  and  can  take  no  more  than  he  could ;  and  consequently  nothing 
until  the  partnership  debts  are  paid.  So,  upon  a  mere  dissolution,  withoat 
a  special  agreement,  or  a  dissolution  by  effluxion  of  time ;  to  wind  up  the 
accounts  the  debts  must  be  paid ;  and  the  surplus  be  distributed  in  pro- 
portion to  the  different  interests.  In  all  these  ways  the  equity  is  not  that 
of  the  joint  creditors,  but  that  of  the  partners  with  regard  to  each  other, 
that  operates  to  the  payment  of  the  partnership  debts.  The  joint  creditor! 
must  of  necessity  be  paid,  in  order  to  the  administration  of  justice  to  the 
partners  themselves.  When  the  bankruptcy  of  both  takes  place,  it  puts 
an  end  to  the  partnership  certainly ;  but  still  it  is  very  possible,  and  it  often 
happens  in  fact,  that  the  partners  may  have  different  interests  in  the  sor- 
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^ticf  foods,  and  for  all  moneys,  advanced  by  him  for 

^^e  Qse  of  the  firm,  and  also  for  all  debts  due  to  the 

^tm  fof  moneys  abstracted  by  any  other  partner  from 

^uch  stock  and  funds   beyond  his  share.^     It  follows  \ 

tlus  princi]^,  that  if  any  partner  takes  the  whole 

a  part  of  his  share  out  of  the   partnership  stock, 

^i:he  stock  so  taken,  if  identified,  is  applicable  to  the 

pa3rnient  of  what  shall,   upon  an  account  taken,   be 

£cMiiid  due  firom  him  to  the  partnership,  before  any  of 

mt  can  be  applied  to  the  payment  of  his  debts,   due 

-Co   his  own  separate  creditors ;  for  such  partner  has 

stn   interest  in  the  stock  only  to  the  amount  of   the 

«iltimate  balance   due  to  him,   as  his  share  of   the 

stock.'    The  same  rule  will  apply  to  any  other  prop- 

^^y,  into  which  the  partnership   property  may  have 

Iseen    ccmverted,   so  far  and   so  long  as  its  original 

<^liaracter    and    identity    can    be    distinctly    traced.'  / 


Ipius;  and  out  of  that  a  necessity  arises,  that  the  partnership  debts  must 
mid ;  odierwise  the  surplus  cannot  be  distributed  according  to  equity ; 
ao  (fiftiDCtion  has  been  made  with  reference  to  their  interests,  whether 
i^  difSaent  proportions,  or  equally.  Many  cases  have  occurred  upon  the 
^teribntion  between  the  separate  and  joint  estates ;  and  the  principle  in 
%n  of  them,  from  the  great  case  of  Mr.  Fordyce,  has  been,  that  if  the  Court 
wiioald  say,  tiiat  what  has  ever  been  joint  or  separate  property  shall  always 
•o,  the  coDseqMence  would  be,  that  no  partnership  could  ever  ar- 
tbeir  affidrs.  Therefore  a  boniL  fide  transmutation  of  the  property 
« irodenlood  to  be  the  act  of  men  acting  fkirly,  winding  up  the  concern ; 
mi  Unds  the  cieditors ;  and  ther^re  the  Court  always  lets  the  arrange* 
toeni  be,  as  they  stand,  not  at  the  time  of  the  commission,  but  of  the  act 
of  baakraptcy."  S.  P.  Ex  parte  WiUiams,  11  Ves.  3,  5. 
1  CollyeronPartn.R2,ch.  1,  §l,p.  77,2dedit;  West ».  Skip,  1  Ves. 
139, 149 ;  Ex  parte  Ruffin,  6  Ves.  119. 
•  CoDyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  78,  79, 2d  edit ;  West  v.  Skip, 
1  Ves.  Jd9^  240, 242 ;  Skip  v.  Harwood,  2  Swanst  R.  586 ;  Crofl  v.  Pyke, 
3  P.  Will.  R.  180 ;  Watson  on  Partn.  ch.  2,  p.  66,  2d  edit 

'  CoUyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  78,  79, 2d  edit ;  Ridgley  v.  Ca- 
rey, 4  HiiT.  Sl  McH.  167. 

Partn.  13 
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Hence  it  may  be  stated,  as  a  general  corollary  from 
the  foregoing  considerations,  that  no  separate  credi- 
tor of  any  partner  can  acquire  any  right,  title,  or 
interest,  in  the  partnership  stock,  fiinds,  or  effects,  by 
process  or  otherwise,  merely  in  his  character  as  such 
creditor,  except  for  so  much  as  belongs  to  that  partner, 
as  his  share  or  balance,  after  all  prior  claims  there- 
on are  deducted  and  satisfied. 

§  98.  What  properly  constitutes  partnership  prop- 
erty may  be,  in  some  particular  cases,  an  inquiry  of  no 
inconsiderable  embarrassment  and  difficulty,  although, 
when  all  the  facts  are  established,  the  principles  of 
law  applicable  to  it  are  generally  clearly  defined. 
So  far  as  personal  property  is  concerned,  not  only 
the  capital,  stock,  funds,  and  other  effects  originally 
put  into  the  partnership,  but  all  the  property  subse- 
quently acquired  by  the  firm,  by  sale,  barter,  or  other- 
wise, and  all  the  debts  and  other  claims  arising  in  the 
course  of  the  trade  and  business  thereof,  are  deemed 
part  of  the  partnership  capital,  stock,  funds,  and 
effects.^  So,  all  real  estate,  purchased  for  the  part- 
nership, and  paid  for  out  of  the  funds  thereof,  in  whose- 
soever name  it  stands,  is  treated  in  the  same  manner.^ 
Leases  of  land,  also,  originally  granted  to  or  for 
the  partnership,  or  subsequently  renewed  during  the 
partnership,  for  the  purposes  thereof,  fall  under  the 
li)te     predicament.^     In     short,    whatever    property. 


1  CoUyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  76,  77, 78,  2d  edit 

9  Collyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  82, 83,  2d  edit ;  Jackson  v.  Jack- 

son,  7  Yes.  535 ;  9  Yes.  591. 
3  Collyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  83,  84, 101,  2d  edit ;  Elliot  v. 

Brown,  9  Yes.  597 ;  3  Swanst  R.  490,  note ;  Alder  v.  Forracre,  3  Swanst 

R.  489 ;  Fetherstonehaugh  v.  Fenwick,  17  Yes.  398 ;  Gow  on  Partn.  ch. 

2,  §  1,  p.  32  to  p.  34, 3d  edit ;  Coles  v.  Coles,  15  John.  159,  R.  161. 
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^tether  real,  or  personal,  or  mixed,  is  purchased  for 
the  use  and  purposes  of  the  partnership,  and  is  charge- 
^Ue  to  the  same,  is  in  the  contemplation  of  courts  of 
equity,  even  if  not  of  courts  of  law,  treated  as  a  part 
of  the  effects  thereof.^ 

^  99.  There  is  a  peculiar  species  of  interest,  which 
arises  in  cases  of  partnership,  and  is  often  treated  as 
in  some  sort  a  part  of  the  partnership  property.     It 
is  what  is  commonly  called  the  good-will  of  the  trade 
or  business.     This  good-will  may  be  properly  enough 
described  to  be   the  advantage  or  benefit,  which  is 
acquired  by  an  establishment,  beyond  the  mere  value 
of   the  capital,   stock,   funds,   or    property  employed 
therein,  in  consequence  of  the  general  public  patron- 
age and  encouragement,  which  it  receives  fix)m  con- 
stant or  habitual  customers,  on  account  of  its  local 
position,  or  common  celebrity,  or  reputation  for  skill 
or  affluence,  or  punctuality,  or  from  other  accidental 
ciicumstaiices,   or  necessities,   or  even  from  ancient 
partialities,  or    prejudices.^      Thus,   an    inn,  a  nur- 
sery   of    trees    and    shrubs,    a    favorite    fashionable 
stand,    or    a    newspaper     establishment,    may,     and 
often    does    enjoy    a    reputation,    and     command    a 
price    beyond    the    intrinsic    value    of   the    property 
invested    therein,    from    the    custom,    which    it  has 
obtained  and  secured   for  a  long  time ;  and   this  is 
commonly  called  the  good-will  of  the  establishment.' 
Lord  Eldon  upon  one  occasion  said,  that  a  good-will 


1  Story  on  Eq.  Jurisp.  §  674. 

*  Cruttwell  V,  Lye,  17  Ves.  336 ;  Dougherty  v.  Van  Noetrand,  1  Hoffin. 
R.  68, 69,  70.  See  also  an  able  review  of  th^octrine  in  16  American 
Jurist,  pi  87  to  p.  92. 

3  See  Crattwell  r.  Lye,  17  Ves.  336 ;  Coglake  r.Till,  1  Ross.  R.  376; 
Doogberty  v.  Van  Noetrand,  1  Hoffin.  68, 69. 
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of  this  sort  was  nothing  more  than  the  probability, 
that  the  old  customers  will  resort  to  the  old  jdace.^ 
It  is  certainly  not  a  visiUe,  tangible  interest,  or  a 
commodity,  upon  which  a  definite  or  fixed  allowance 
can  be  made ;  ^  nor,  perhaps,  would  a  contract, 
touching  the  conveyance  thereof,  be  decreed  to  be 
spepifically  performed  in  equity.^  It  is  not,  therefore, 
strictly  speaking,  a  part  of  the  partnership  effects,  of 
which,  upon  a  dissolution  thereof,  a  division  can  be 
compelled,  unless,  indeed,  in  cases,  where  a  sale  of 
the  whole  premises  and  stock  will  be  ordered;  and 
then  the  good-vnll  will  accompany  such  sale,  and 
may  create  a  speculative  value  in  the  mind  of  a 
purchaser,  of  which  each  partner  will  be  entitled 
to  his  share  of  the  benefit/  But  the  term  ^^  good-* 
will ''  is  sometimes  applied  to  another  case  where  a 
retiring  partner  contracts  not  to  carry  on  the  same 
trade  or  business  at  all,  or  not  within  a  given  dis* 
tance.     This  is  an  interest,  which  may  be  valued  be- 


1  Cruttwell  V.  Lye,  17  Ves.  336, 346. 

<  CoUyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  102, 103,  2d  edit 

3  Baxter  v.  Conolly,  1  Jac.  &  Walk.  556 ;  Coslake  o.  Till,  1  Rubb.  E. 
376,  378 ;  Shakle  v.  Baker,  14  Ves.  468. 

4  Collyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  102,  103,  2d  edit ;  Id.  ch.  3,  §  4, 
p.  214  to  p.  218 ;  Crawsfaay  v.  Collins,  15  Yes.  218, 227 ;  Crutwell  v.  Lye, 
1  Rose,  R.  123;  Feathetstonehaugh  v.  Fenwick,  17  Yes,  298,  309,  310 ; 
Dougherty  v.  Yan  Nostrand,  1  HofTm.  R.  68,  69,  70 ;  Gow  on  Partn.  ch. 
5,  §  4,  p.  349,  350,  3d  edit  —  Lord  Rosslyn,  in  Hammond  o.  Douglas, 
(5  Ves.  539),  held,  that  the  good-will  of  a  trade,  carried  on  without  arti- 
cles, survives,  and  is  not  to  be  considered  as  partnership  stock,  to  which 
the  representatives  of  a  deceased  partner  have  any  right  But  Lord  El- 
don,  in  Crawshay  v.  Collins,  (15  Yes.  227),  expressed  doubts  of  the  pro- 
priety of  that  determination,  considering  it  difficult  to  draw  any  solid  dis- 
tinction between  the  leay  of  the  partnership  premises,  and  the  good-will, 
which  consists  in  the  habit  of  the  trade  being  conducted  on  those  premi- 
ses. Gow  on  Partn.  ch.  5,  §  4,  p.  349,  3d  edit ;  Collyer  on  Partn.  B.  % 
ch.  1,  §  1,  p.  102, 103, 2d  edit 
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tveen  the  parties,  and  may  therefore  be  assigned 
^^th  the  premises  and  the  rest  of  the  effects  to  the 
remaining  partner,  as  an  accompaniment  of  the  ordi- 
nary good-will  of  the  establishment.^      Good-will,  in 


1  Colljer  on  Parto.  B.  2,c1l  1,  $  1,  p.  102, 103, 2d  edit;  Id.  cb.  3,  §  4, 
p.  214  to  p.  218,  and  note ;  Bryson  v.  Whitehead,  1  Sim.  &  Sta.  74 ;  Har- 
rison ft.  Gardner,  2  Madd.  R.  198 ;  Cruttwell  v.  Lye,  17  Ves.  336 ;  Gow 
on  Partn.  ch.  5,  §  4,  p.  349, 3d  edit  —  Lord  Eldon,  in  Kennedy  v.  Lee, 
(3  MeriT.  R.  441,  452],  speaking  on  this  subject,  used  the  following  lan- 
goage.    **  Where  two  persons  are  jointly  interested  in  trade,  and  one  by 
porcfaaae  becomes  sole  owner  of  the  partnership  property,  the  very  cir- 
cumstaoce  of  sole  ownership  gives  him  an  advantage  beyond  the  actual 
▼alue  of  the  property,  and  which  may  be  pointed  out  as  a  distinct  benefit, 
essentially  connected  with  the  sole  ownership.    In  the  case  of  the  trade 
of  a  nnnefy-man,  for  instance,  the  mere  knowledge  of  the  fact,  that  he  is 
sole  owner  of  the  property,  and  in  the  sole  and  exclusive  management  of 
the  concern,  gives  him  an  advantage,  which  the  other  partner,  supposing 
him  to  carry  on  the  same  trade,  with  other  property,  not  the  partnership 
property,  would  not  possess.    In  that  sense,  therefore,  the  good-will  of  a 
tiade  follows  from,  and  is  connected  with,  the  fact  of  sole  ownership. 
There  is  another  way,  in  which  the  good-will  of  a  trade  may  be  rendered 
still  more  valuable ;  as  by  certain  stipulations  entered  into  between  the 
paitiea  at  the  time  of  the  one  relinquishing  his  share  in  the  business ;  as  by 
inserting  a  condition,  that  the  withdsawing  partner  shall  not  carry  on  the 
same  trade  any  longer,  or  that  he  shall  not  carry  it  on  within  a  certain 
distance  of  the  place,  where  the  partnership  trade  was  carried  on,  and 
where  the  continuing  partner  is  to  carry  it  on  upon  his  own  sole  and  sepa- 
rate account    Now  it  is  evident,  that  in  neither  sense  was  the  good-will  of 
this  trade  at  all  considered,  as  among  the  subjects  of  the  valuation  to  be 
made  by  either  party.    It  was  not  so  considered  by  the  plaintiff,  when  he 
wrote  his  letter  of  the  21st  of  October.    The  words  *  concern '  and  *  in- 
heritance *  are  used  inartificially,  and  caimot  be  bonstrued  as  having  any 
reference  but  to  the  actual  subjects  of  valuation.    And,  when  the  plain- 
tiff offers  to  take  the  business  himself,  he  could  not  have  forgotten,  that 
the  defendant's  own  estate  of  Butterwick  lay  contiguous  to  the  partner- 
ship property,  and  therefore  his  introducing  no  stipulation,  with  reference 
to  the  £ict  of  itB  contiguity,  is  a  clear  intimation,  that,  when  he  wrote 
this  letter,  he  had  no  intention,  in  offering  to  take  the  partnership  property, 
to  purchase  with  it  the  good-will,  in  the  sense  of  restricting  the  defendant 
from  carrying  on  the  trade  in  its  vicinity.    In  that  sense,  at  least,  there- 
fore, the  good-will  of  the  trade  was  not  the  subject  of  contract,  or  treaty 
even,  between  the  parties." 

13* 
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the  fbrmer  sense,  is  therefore  an  advantage  arising 
firom  the  mere  fact  of  sole  ownership  of  the  premises, 
stock,  or  estaUishment,  without  reference  to  other  per-- 
sons,  as  rivals ;  and  in  the  latter  sense,  as  an  advantage 
arising  from  the  fact  of  excluding  the  retiring  partner 
from  the  same  trade  or  business,  as  a  rival.^  It  seems, 
that  good-will  can  constitute  a  part  of  the  partnership 
effects  or  interests  only  in  cases  of  mere  ccxnmerciai 
business  or  trade ;  and  not  in  cases  of  professional  husi' 
ness,  which  is  almost  necessarily  connected  with  per- 
sonal skill  and  confidence  in  the  particular  partner.^ 
^  100.  Under  this  head  a  curious  question  has  arisen ; 
and  that  is,  whether  the  right  to  use  the  firm  name  is 
a  part  of  the  good-will  belonging  to  the  partnership,  or 
whether  in  case  of  the  dissolution  thereof  by  die  death 
of  the  partner,  it  belongs  to  the  survivors.  That  the 
right  to  use  the  name  of  a  known  and  celehrated 
firm,  especially  in  the  case  of  manufactures,  is  often 
a  very  valuable  possession,  is  unquestionable;  and, 
therefore,  Courts  of  Equity  will  often  interpose  to  pnv 
tect  the  right  against  the  abuse  of  third  persons,  in 
using  it  for  their  own  advantage.^  But  it  has  been 
thought,  that  this  right,  however  valuable,  does  not  fall 
within  the  true  character  and  nature  of  good-will ;  but, 
that  it  belongs  to  the  surviving  partner/ 


1  CoHyer  on  Paito.  B.  3,  eh.  1,  §  1,  p.  102, 103, 12d  edit ;  GowonPartn. 
eh.  5,  §  4,  p.  349, 350,3d  edit 

•  Farr  r.  Pearce,  3  Madd.  75,  76;  Collyer  on  Paitn.  B.  2,  eh.  1,  (  1,  p. 
103, 104, 2d  edit ;  Oow  on  Paitn.  ch.  5,  §  4,  p.  349, 350, 3d  edit 

'  Eden  on  Injonct  eh.  14.  p.  314, 315 ;  Modey  r.  Dowman,  3  Mylne  9l 
Craig,  1, 14, 15 ;  Millington  v.  Fox,  3  Mylne  6l  Craig,  338 ;  Story  on  Eq. 
Jnrisp.  Vol.  2,  §  951 ;  Knott  v.  Morgan,  2  Keen,  R.  213,  219;  Web- 
ster V.  Webster,  3  Swanst  R.  490,  n. ;  Goir  on  Paitn.  eh.  5S,  $  4,  p.  109 
3d  edit 

4  Lewis  o.  Langdon,  7  Sim.  R.  421.  —  In  this  ease  the  Vice  Chancel- 
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lor  (Sir  L.  Shadwell)  said ;  ''  The  question  in  this  case  depends  on  the 
ri^ht,  in  the  surviving  partner,  to  carry  on  the  business  under  the  name 
of  the  partnership.    Lord  Eldon,  certainly,  has  expressed  a  doubt,  in  the 
o«se  orCrawshay  v.  Collins,  (15  Yes.  2^),  upon  what  has  been  under- 
stood to  be  the  proposition  laid  down  by  Laid  Rosslyn,  in  the  case  of 
Waminond  «.  Doagias,  (5  Ves.  539).    It  is  true,  that  the  question  might 
liave  been,  to  a  certain  degree,  whether,  having  regard  to  what  had  taken 
place,  the  mcmey  should  be  considered  to  belong  to  one  party,  rather  than 
to  another;  «ad  it  is  also  observable,  that  Lord  i3don  might  have  been 
throwing  out  his  observations  with  reference  to  a  supposed  connexion 
l>etween  the  place,  where  the  business  was  carried  on,  and  the  good-will. 
Sot  it  occnn  to  me,  that,  if  the  good-will  is  to  be  considered  as  a  sale- 
able article,  which  belongs  to  the  partnership,  then  this  consequence  must 
ibilanr,  nuDBlj,  that  tiie  sttrviving  partner  must  be  under  an  obligation  to 
cany  on  the  trade  for  some  time  after  his  partner's  death,  in  order  that  the 
thing,  which  ii  said  to  be  saleable,  may  be  preserved  until  it  can  be  sold. 
If  a  paitnenhip  were  carried  on  between  A.  and  B.  under  the  name  of 
South  4^  Co.,  and  the  snrviving  partner  chose  to  discontinue  the  businees, 
and  to  write  lo  the  customers,  and  say,  that  his  partner  was  dead,  and  that 
the  bosineas  was  at  an  end,  the  effect  would  be,  that  that,  which  is  said  to 
be  saleable,  would  cease  to  exist    Now,  what  power  is  there  in  a  court  of 
equity,  to  compel  a  partner  to  carry  on  a  trade  after  the  death  of  his  co-pait- 
aer,  merely  that,  at  a  future  time,  the  good- will,  as  it  is  called,  may  be  sold  ? 
It  is  plain,  that,  unless  there  is  such  a  power  in  this  court,  it  must  be  in  the 
^fiscietion  of  the  surviving  partner  to  determine,  what  shall  be  done  with  the 
food-win ;  and,  if  that  is  the  case,  it  most  be  his  property.    I  cannot  but 
think,  when  two  partners  carry  on  a  business  in  partnership  together  un- 
der a  given  name,  that,  during  the  partnership,  it  is  the  joint  right  of  them 
both  to  cany  on  the  business  under  that  name,  and  that,  upon  the  death  of 
one  of  thenv  the  right,  which  they  before  had  jointly,  becomes  the  separate 
right  of  the  survivor."    See  also  Webster  v.  Webster,  3  Swanston,  R. 
490,n. 
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CHAPTER  VII. 


POWERS    AND   AUTHORITIES    OF   PARTNERS. 

^  101.  As  to  the  powers  and  authonties  of  the 
partners  during  the  existence  of  the  partnership,  (for 
their  powers  and  authorities  upon  the  dissolution 
thereof  will  be  considered  hereafter,  in  another  place,) 
they  have  been  in  part  already  suggested.  In  the 
first  place,  whenever  there  are  written  articles,  or 
particular  stipulations  between  the  partners,  these 
will  regulate  their  respective  powers  and  authorities 
inter  sese,  although  not,  if  unknown,  in  their  dealings 
with  third  persons.^  But,  independently  of  any  such 
articles  or  stipulations  expressed,  each  partner  is 
Prcepositus  negotiis  societatis,  and  each  partner,  rtV- 
tute  qfficiij  possesses  an  equal  and  general  power  and 
authority  in  behalf  of  the  firm,  to  transfei^  pledge, 
exchange,  or  apply  or  otherwise  dispose  of  the  part- 
nership property  and  effects,  for  any  and  all  purposes 
within  the  scope  and  objects  of  the  partnership,  and 
in  the  course  of  its  trade  and  business.^     Or,  as  was 


1  3  Kent,  Comm.  Lect  43,  p.  40,  41, 42,  4th  edit ;  U.  Stotes  Bank  v. 
Binney,  5  Mason,  R.  176 ;  S.  C.  5  Peters,  R.  529 ;  Collyer  on  Partn.  B.  3, 
ch.  1,  p.  259,  260,  2d  edit 

3  3  Kent,  Comm.  Lect  43,  p.  40  to  p.  46,  4th  edit. ;  Story  on  Agency , 
§  37,  39, 124 ;  Collyer  on  Partn.  B.  2,  ch.  2,  §  1,  p.  129,  2d  edit ;  Gow  on 
Partn.  ch.  2,  §  2,  p.  36,  51,  52,  53,  dd  edit. ;  2  Bell,  Comm.  B.  7,  ch.  1,  p. 
615, 616,  5th  edit 
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ssLJd  by  a  learned  Judge  upon  a  recent  occasion,  "  One 
partner  by  virtue  of  that  relation  (of  partnership)  is  con- 
stituted a  general  agent  for  another  as  to  all  matters 
^%vithin  the  scope  of  the  partnership  dealings,  and  has 
c:ommuiucated  to  him  by  virtue  of  that  relation  all 
aiuthorities  necessary  for  carrying  on  the  partnership,  and 
all  such  as  are  usually  exercised  by  partners  in  that 
IxisinesSy  in  which  they  are  engaged.     Any  restriction 
which,  by  agreement  amongst  the  partners,  is  attempt- 
ed to  be  imposed  upon  the  authority  which  one  possesses 
as  a  general  agent  for  the  other,  is  operative  only 
between  the  partners  themselves,  and  does  not  limit  the 
authority  as  to  third   persons,  who  acquire  rights  by 
its  exercise,  unless  they  know  that  such  restrictions^  x' 
liave  been  made."  ^     The  power  extends  also  to  as- 
agnments  of  property  of  the  firm,  as  a  security  for 
antecedent  debts,  as  well  as  for  debts  thereafter  to  be 
contracted  on  account  of  the  firm.*    Nor  will  it  make 
any  difference,  whether  the  assignment  be  for  the  ben- 
efit of  one  creditCH*,  or  of  several,  or  of  all  of  the  joint 
creditors.'     But  it  may  well   admit  of  some  doubt, 
whether  this  power  extends  to  a  general  assignment  of 
all  the  fiinds  and  effects  of  the  partnership  by  one  part- 
ner, for  the  benefit  of  creditors ;  for  such  an  assign- 
ment would  seem  to  amount  of  itself  to  a  suspension 
or  disscrfution  of  the  partnership  itself.^    The  doctrine. 


1  Aiwker  v.  Bonnie,  8  Mees.  &,  Welsb.  710. 

*  Hanisoii  v.  Stony,  5  Cninch,  R.  289 ;  Anderson  v.  Tompkins,  1 
Broek.  Cir.  R.  456;  Tapley  v.  Batterield,  1  Mete.  R.  515. 

s  Ibid. 

<  Pierpont  v.  Gnham,  4  Wash.  Cir.  R.  232 ;  Dechart  v.  Filbert,  3  Watts. 
h  Serg.  454. —  In  this  case,  it  was  held,  that  after  a  dissolution  of  the 
partnerahip  one  partner  could  not  make  a  voluntary  assignment  of  the  ef- 
fects of  the  partnership  for  the  benefit  against  the  express  dissent  of  his 
copartner.    In  Anderson  v.  Tompkins,  1  Brock.  R.  456,  Mr.  Chief  Justice 
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however,  is  strictly  confined  to  personal  property,  and 
does  not  extend  to  real  estate  held  by  the  partnership ; 


Marshall  affirmed  the  authority  of  one  partner  to  assign  all  the  partnership 
effects  for  the  payment  of  the  creditors  thereof.  On  that  occasion,  he 
said ;  ^*  It  will  be  readily  conceded,  that  a  fraudulent  sale,  whether  made 
by  deed  or  otherwise,  would  pass  nothing  to  a  vendee  concerned  in  the 
fraud.  But,  with  this  exception,  I  feel  much  difficulty  in  setting  any  other 
limits  to  the  power  of  a  partner,  in  disposing  of  the  effects  of  the  com- 
pany, purchased  for  sale.  He  may  sell  a  yard,  a  piece,  a  bale,  or  any 
number  of  bales.  He  may  sell  the  whole  of  any  article,  or  of  any  number 
of  articles.  This  power  certainly  would  not  be  exercised  in  the  presence 
of  a  partner,  without  consulting  him :  and  if  it  were  so  exercised,  slight 
circumstances  would  be  sufficient  to  render  the  transaction  suspicioot, 
and,  perhaps,  to  fix  on  it  the  imputation  of  fraud.  In  this  respect,  every 
case  must  depend  on  its  own  circumstances.  But  with  respect  to  the 
power,  in  a  case  perfectly  fair,  I  can  perceive  no  ground  on  which  it  is  to 
questioned.  But  this  power,  it  is  said,  is  limited  to  the  course  of  trade. 
What  is  understood  by  the  course  of  trade  ?  Is  it  that,  which  is  actually 
done  every  day,  or  is  it  that,  which  may  be  done,  whenever  the  occasion 
for  doing  it  presents  itself?  There  are  small  traders,  who  scarcely  ever,  in 
practice,  sell  a  piece  of  cloth  uncut,  or  a  cask  of  spirits.  But  may  not  a 
partner  in  such  a  store  sell  a  piece  of  cloth,  or  a  cask  of  spirits  ?  His  pow- 
er extends  to  the  sale  of  the  article,  and  the  course  of  trade  does  not  limit 
him  as  to  quantity.  So  with  respect  to  larger  concerns.  By  the  course  of 
trade  is  understood  dealing  in  an  article,  in  which  the  company  is  accus- 
tomed to  deal ;  and  dealing  in  that  article  for  the  company.  Tompkins  and 
Murray  sold  goods.  A  sale  of  goods  was  in  the  course  of  their  trade,  and 
within  the  power  of  either  partner.  A  fair  sale,  then,  of  all  or  of  a  part 
of  the  goods  vns  within  the  power  vested  in  a  partner.  This  reasoning 
applies  with  increased  force,  when  we  consider  the  situation  of  these  part- 
ners. The  one  was  on  a  voyage  to  Europe,  the  other  in  possession  of  all 
the  partnership  effects  for  sale.  The  absent  partner  could  have  no  agency 
in  the  sale  of  them.  He  could  not  be  consulted.  He  could  not  give  an 
opinion.  In  leaving  the  country,  he  must  have  intended  to  confide  all  its 
business  to  the  partner,  who  remained,  for  the  purpose  of  transacting  it. 
Had  this  then  been  a  sale  for  money,  or  on  credit,  no  person,  I  think,  could 
have  doubted  its  obligation.  I  can  perceive  no  distinction  in  law,  in  reason, 
or  in  justice,  between  such  a  sale  and  the  transaction,  which  has  taken  place 
A  merchant  may  rightfully  sell  to  his  creditor,  as  well  as  for  money.  He 
may  give  goods  in  payment  of  a  debt  If  he  may  thus  pay  a  small  cred- 
itor he  may  thus  pay  a  large  one.  The  quantum  of  debt,  or  of  goods  sold, 
cannot  alter  the  right  Neither  does  it,  as  I  conceive,  affect  the  power, 
that  these  goods  were  conveyed  to  trustees  to  be  sold  by  them.    The 
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ior  in  such  a  case  the  partner,  who  executes  the  deed 
of  conveyance,  can  transfer  no  more  title  than  he  pos- 


mode  of  sale  must,  I  think,  depend  on  circumstances.  Should  goods  he 
delivered  to  trustees  for  sale,  without  necessity,  the  transaction  would  be 
examined  with  scrutinizing  eyes,  and  might,  under  some  circumstances, 
be  impeached.  But  if  the  necessity  be  apparent,  if  the  act  is  justified  by 
its  moCiyes,  if  the  mode  of  sale  be  such  as  the  circumstances  require,  I 
cannot  say,  that  the  partner  has  exceeded  his  power.  This  is  denominated 
a  destruction  of  the  partnership  subject,  and  a  dissolution  of  the  partner- 
ship. But  how  is  it  a  destruction  of  the  subject  ?  Can  this  appellation 
be  bestowed  on  the  application  of  the  joint  property,  to  the  payment  of 
the  debts  of  the  company  ?  How  is  it  a  dissolution  of  the  partnership 
A  partnership,  is  an  association  to  carry  on  business  jointly.  This  associa- 
tion may  be  formed  for  the  future  before  any  goods  are  acquired.  It  may 
continue  after  the  whole  of  a  particular  purchase  has  been  sold.  But 
either  partner  had  a  right  to  dissolve  this  partnership.  The  act,  however, 
of  applying  the  means  of  carrying  on  their  business  to  the  payment  of  their 
debts,  might  suspend  the  operations  of  the  compmny,  but  did  not  dissolve 
the  contract,  under  which  their  operations  were  to  be  conducted."  In 
Egberts  v.  Wood,  3  Paige,  R.  517,  523,  524,  Mr.  Chancellor  Walworth 
said ;  ^  It  appears  to  be  the  better  opinion,  that  one  of  the  partners,  at  any 
time  during  the  existence  of  the  partnership,  may  assign  the  partnership 
effects,  in  the  name  of  the  firm,  for  the  payment  of  tlie  debts  of  the  com- 
pany, although  by  such  assignment  a  preference  is  given  to  one  set  of 
creditors  over  another.  In  the  case  of  Dickinson  v.  Legare  and  others, 
cited  by  the  complainant's  counsel  from  the  Equity  Reports  of  South  Car- 
olina, 1  Desauss,  R.  537,  the  Court  of  Chancery  of  that  State  decided 
against  the  validity  of  an  assignment  of  all  the  partnership  effects,  made 
by  one  of  the  partners,  without  the  knowledge  or  consent  of  the  other,  to 
pay  the  debt  of  a  particular  creditor.  Chancellor  Matthews,  who  deliver- 
ed ^  opinion  of  the  court  in  that  case,  admits,  that  it  was  a  question  of 
the  first  impression,  no  case  analogous  to  it  having  come  under  the  view 
of  the  coart  That  assignment,  however,  was  made  under  very  peculiar 
circamitaDces.  The  company  during  the  revolutionary  war  were  doing 
bosioeas  in  this  country.  And  while  one  of  the  partners  was  on  a  voyage 
to  France,  he  was  taken  by  a  British  ship  of  war,  and  carried  as  a  prisoner 
to  England,  where  he  was  prevailed  upon  by  a  creditor  residing  there,  to 
give  him  a  general  assignment  of  all  the  partnership  funds,  which  funds 
were  then  in  this  country,  to, secure  the  payment  of  his  particular  debt 
against  the  firm.  Although  the  decision  was  put  upon  the  general  ground, 
that  one  partner  had  not  the  right  to  assign  the  partnership  funds  in  this 
manner,  without  the  consent  of  his  copartner,  there  is  no  doubt  that  the 
particular  circumstances,  under  which  that  assignment  took  place,  had  a 
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sesses ;  and  be  cannot  transfer  the  property  belonging 
to  the  firm,  whether  it  was  conveyed  directly  to  the 


very  considerable  influence  in  bringing  the  mind  of  the  Chancellor  to  that 
result    The  assignment  in  that  case  being  made  by  a  citizen  of  one  of 
the  United  States,  during  the  existence  of  the  var,  to  an  alien  enemy  and 
in  an  enemy's  country,  was  probably  void  by  the  lawg  of  war,  so  far  at 
least  as  to  prevent  its  being  carried  into  effect  by  any  of  the  courti  of 
this  country.    And  certainly  it  could  not  be  considered,  as  made  accord- 
ing to  any  mercantile  usage.    That  decision,  however,  has  been  recently 
overruled  by  the  Court  of  Appeals  in  the  same  State,  in  thie  case  of  Rob- 
inson V.  Crowder,  4  McCord's  L.  R.  519;  where  it  was  held,  that  an 
assignment  by  one  partner  of  all  the  effects  of  the  firm  in  payment  of  the 
partnership  debts  was  valid,  as  against  his  copartners.    In  Pierpont  fu 
Graham,  4  Wash.  C.  C.  R.  232,  in  the  Circuit  Court  of  the  United  Statai 
for  the  district  of  Pennsylvania,  Judge  Washington  doubted  the  right  of 
one  of  the  partners,  without  the  consent  of  the  others,  to  assign  the  whole 
of  the  partnership  effects  in  such  a  manner,  as  to  terminate  the  partnership. 
But  he  declined  expressing  any  decided  opinion  upon  this  question,  which 
he  considered  unnecessary  to  the  decision  of  the  cause  then  before  him ; 
as,  in  that  case,  the  copartner  had  subsequently  assented  to  the  assigii- 
ment.    In  Mills  v.  Barber,  4  Day,  R.  428,  the  Supreme  Court  of  Erion  in 
Connecticut  decided,  that  one  partner,  without  the  knowledge  of  theotheri 
might  make  a  valid  assignment  of  partnership  funds,  to  secure  the  pay- 
ment of  a  debt  due  from  the  firm.    And  in  Harrison  v.  Sterry,  5  Craocht 
R.  300,  the  Supreme  Court  of  the  United  States  decided,  that  one  of  the 
partners  might  assign  the  partnership  effects  to  a  trustee,  for  the  security 
or  payment  of  the  creditors  of  the  firm,  without  the  concurrence  of  hk 
copartners.    I  do  not  intend,  in  this  case,  to  express  any  opinion  in  &vor 
of  the  validity  of  such  an  assignment  of  the  partnership  effects  to  a  tme- 
tee  by  one  partner,  against  the  known  wishes  of  his  copartner,  and  in  frand 
of  his  right  to  participate  in  the  distribution  of  the  partnership  fonde 
among  the  creditors,  or  in  the  decision  of  the  question,  which  of  tboee 
creditors  should  have  a  preference  in  payment,  out  of  the  effects  of  an  in- 
solvent concern.    Asa  Court  of  Equity,  upon  a  proper  application,  would 
protect  the  rights  of  the  several  partners  in  this  respect,  before  an  assign- 
ment had  actually  been  made,  and  if  they  could  not  agree  among  them* 
selves,  would  appoint  a  receiver  of  the  effects  of  the  partnership,  and 
would  apply  them  in  payment  of  all  the  debts  due  from  the  firm  rateablj, 
it  might  perhaps  apply  the  same  rule  to  the  case  of  an  assignment  to  a 
trustee  for  the  payment  of  the  favorite  creditors  of  one  of  the  paitn^a 
only,  where  the  equitable  rights  of  tlie  parties  had  not  in  fact  been  changed 
by  any  proceedings  under  the  assignment"  —  But  in  the  subsequent  caae 
of  Havens  v.  Hussey,  5  Paige,  R.  30, 31,  the  Chancellor  greatly  qaaUfie4 
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firm,  or  held  in  trust ;  for  it  belongs  to' the  partners  as 
tenants  in  common,  and  neither  of  the  partners  can 
convey  more  than  his  undivided  interest.^ 


that  opinion.  On  that  occasion  he  said ;  "  In  the  case  of  Egberts  v.  Wood, 
3  Paige  R.  517, 1  had  occasion  to  refer  to  most  of  the  cases  relative  to 
assignments  of  partnership  effects  made  by  one  of  the  copartners.  And  I 
then  arri?ed  at  the  conclusion,  that,  from  the  nature  of  the  contract  of  co- 
partnership, one  of  the  partnership  might  make  a  valid  assignment  of  the 
partnership  effects,  or  so  much  thereof  as  was  necessary  for  that  purpose, 
in  the  name  of  the  firm,  directly  to  one  or  more  of  the  creditors  in  pay- 
ment of  his  or  their  debts ;  although  the  effect  of  such  assignment  was 
to  give  a  preference  to  one  set  of  creditors  over  another.  But  as  it  was  not 
necessary  for  the  decision  of  that  case,  I  did  not  express  any  opinion,  as 
to  the  validity  of  an  assignment  of  the  partnership  effects  by  one  partner, 
against  the  known  wishes  of  his  copartner,  to  a  trustee,  for  the  benefit  of 
the  &vorite  creditors  of  the  assignor ;  in  fraud  of  the  rights  of  his  co- 
partner to  participate  in  the  distribution  of  the  partnership  effects  among 
the  creditors,  or  in  the  decision  of  the  question  as  to  which  of  the  cred- 
itoiB,  if  any,  should  have  a  preference  in  payment  out  of  the  effects  of 
an  insolvent  concern.  The  present  case  presents  that  point  distinctly 
for  the  decision  of  the  court  And  upon  the  most  deliberate  examina- 
tion of  the  question,  I  am  satisfied,  that  the  decision  of  the  Vice  Chancel- 
lor is  correct ;  that  such  an  assignment  is  both  illegal  and  inequitable 
and  cannot  be  sustained.  The  principle,  upon  which  an  assignment  by 
one  partner  in  payment  of  a  partnership  debt  rests,  is,  that  there  is  an 
implied  aothority  for  that  purpose  from  his  copartner,  j&om  the  very  na- 
ture of  the  contract  of  partnership ;  the  payment  of  the  company  debts 
being  always  a  part  of  the  necessary  business  of  the  firm.  And  while 
either  party  acts  fairly  within  the  limits  of  such  implied  authority,  his 
contracts  are  valid  and  binding  upon  his  copartner.  One  member  of  the 
firm,  therefore,  without  any  express  authority  from  the  other,  may  dis- 
charge a  partnership  debt,  either  by  the  payment  of  money,  or  by  the 
transfer  to  the  creditor  of  any  other  of  the  copartnership  effects ;  although 
there  may  not  be  sufficient  lefl  to  pay  an  equal  amount  to  the  other  cred- 
itors of  the  firm.  But  it  is  no  part  of  the  ordinary  business  of  a  co- 
partnership^ to  appoint  a  trustee  of  all  the  partnership  effects,  for  the  pur- 
pose of  selling  and  distributiiig  the  proceeds  among  the  creditors  in  une- 
qual proportions.  And  no  such  authority  as  that  can  be  implied.  On  the 
contrary,  such  an  exercise  of  power  by  one  of  the  firm,  without  the  con- 
•ent  of  the  other,  is  in  most  cases  a  virtual  dissolution  of  the  copartner* 

1  Anderson  v.  Tompkins,  1  Brock.  Cir.  R.  456, 463. 
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^102.  Each  partner  may,  in  like  manner,  enter 
into  any  contracts  or  engagements  on  behalf  of  the 
firm  in  the  ordinary  trade  and  business  thereof;  as 
for  example,  by  buying,  or  selling,  or  pledging  goods, 


ship;  as  it  renders  it  impossible  for  the  firm  to  continne  its  bosiiiess. 
The  case  of  Harrison  v.  Sterry,  5  Cranch,  R.  900,  which,  perhaps,  has 
gone  as  far  as  any  other  on  this  subject,  was  not  sustained  as  an  assign- 
ment of  all  the  partnership  effects  to  a  trustee  for  the  payment  of  preferred 
creditors.  It  professed  to  be  the  transfer  of  a  certain  specific  portion  of 
the  partnership  property,  fi}r  the  purpose  of  saving  the  credit  of  the  finD, 
and  to  raise  ibnds  to  carry  on  the  partnership  business.  And  upon  the 
ground,  that  it  was  not  in  fact  what  it  professed  to  be,  but  was  merely  intend- 
ed to  give  a  preference  to  particular  creditors,  the  court  held  the  assign- 
ment void,  as  a  fraud  upon  the  bankmpt  laws.  It  was  only  npon  the  soppo- 
sition,  that  the  assignment  was  ia.fact  what  it  professed  to  be,  that 
Chief  Justice  Marshall  held  it  to  be  within  the  power  usually  exercised 
by  a  managing  partner."  In  Hitchcock  v.  St  John,  1  Hoflm.  R.  511, 
l^r.  Vice  Chancellor  Hoflfbnan  decided  against  the  authority  oi  one  part- 
ner to  make  any  general  assignment,  allowing  preferences,  and  said; 
*'  The  power  to  make  a  sale  of  the  partnership  efi^cts  resides  in  each 
partner  while  the  relation  exists.  The  power  to  bind  the  firm  upon  m 
purchase  equally  exists  in  each,  although  the  goods  never  came  into  joint 
stock.  All  these  instances  of  authority,  as  well  as  that  to  make  negotiable 
paper,  flow  from  the  principle,  that  each  is  the  agent  of  the  wbola  But 
for  what  is  he  such  agent?  For  the  purposes  of  carrying  on  the  bus- 
iness of  the  firm,  and  because  the  authority  to  do  the  act  is  implied 
from  the  nature  of  the  business.  Best,  J.,  in  Barton  v.  Williams,  5  B. 
Sl  a.  405.  Now  a  transfer  of  all  the  effects  cf  a  firm  for  payment  of 
its  debts,  is  a  virtual  dissolution  of  the  partnership.  It  supersedes  all 
the  business  of  the  firm,  as  such.  It  takes  from  the  control  of  each 
all  the  property,  with  which  such  business  is  conducted.  The  purposes 
of  the  business  then  clearly  do  not  require,  that  such  a  power  should  be' 
implied.  What  other  reason  is  there  for  holding,  that  by  the  contract 
of  partnership  it  is  to  be  inferred  ?  I  do  not  think,  that  the  principle  in- 
sisted upon  by  the  counsel  for  the  defendant  is  the  true  one,  namely,  that 
such  a  transfer  is  only  invalid,  when  it  operates  as  a  fraud  upon  the 
other  partner ;  when,  for  example,  it  is  made  against  his  wishes,  and  to 
give  preferences,  which  he  is  unwilling  to  give.  It  strikes  me,  that  the 
principle,  upon  which  the  invalidity  is  established,  lies  deeper.  J  ooo- 
sider,  that  neither,  during  the  existence,  nor  after  the  dissolution  of  a  part- 
nership, can  such  a  transfer  be  made,  because  of  want  of  power  in  any 
one  partner  to  make  it    A  direct  payment  of  money,  or  a  transfer  of  prop- 
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by  paying,  or  receiving,  or  borrowing  moneys,  or 
by  drawing,  or  negotiating,  or  endorsing,  or  accept- 
ing bills  of  exchange,  and  promissory  notes,  and  checks, 
and  other  negotiable  securities,  or  by  procuring  insur- 
ance for  the  firm,  or  by  doing  any  other  acts,  which  are 
incident  or  appropriate  to  such  trade  or  business,  ac- 
cording to  the  common  course  and  usages  thereof.^     So 


erty  to  in  acknowledged  creditor,  is  an  admitted  and  a  necessary  power, 
daring  the  enrteoce  of  the  partnership.  We  prohahly  are  compelled  hy 
aothoritiet  to  go  so  fiir  as  to  say,  that  it  is  a  necessary  surviving  power 
after  n  diMohitioD,  in  whatever  way  that  is  effected.  All  that  is  requisite 
totetlthetiiMler  is  the  amount  of  debt,  and  the  extent  of  the  fund  as- 
signed. Art  opon  an  assignment  of  the  property  of  a  firm  to  a  trustee,  a 
comjrfKation  of  duties  and  responsibilities  is  involved.  An  agent  is  ap- 
pooited  to  eontiol  and  dispoile  of  the  whole.  The  capacity,  integrity,  and 
iaAisCry  of  another  are  brought  to  the  management ;  and  the  fitness  of  the 
futf  sdecled  is  judged  of  solely  by  one  member  of  the  firm.  From  what 
paitor  princiide  of  the  partnership  relation  can  such  an  authority  ema- 
MlB?  It  as  impossible  to  uphold  a  rule,  which  would  rob  every  mem- 
ber of  a  firm  of  a  voice  and  share  in  this  last,  and  probably  mostim- 
pQitanl  act,  of  a  failing  bouse*  It  is  no  contradiction  of  this  doctrinoi 
that  wkera  the  assignment  is  made  after  insolvency,  and  divides  the 
ibnds  with  perfect  equality  among  all  the  creditors,  it  will  be  supported* 
It  is  dear,  that  either  partner  might  file  a  bill,  obtain  an  injunction  and 
lacsmr,  and  insure  an  equal  distribution  of  all  the  funds.  An  assign- 
liily  eecnring  the  same  equality  is  an  object  of  favor  in  this 
In  the  absence  of  any  indication  on  the  part  of  the  copartner  of 
asoBtniy  intention,  it  may  well  be  inferred,  that  he  consents  to  do  ju»- 
A  serioos  question  might  indeed  arise  in  a  case,  in  which,  after  sueh 
by  one  partner,  the  other  should  make  a  transfer  of  a  spo- 
of property,  in  payment  of  a  just  debt  of  the  firm."  There  is  no 
small  difisnlty  in  supporting  the  doctrine,  even  with  these  qualifications, 
that  Qoe  partner  may  make  a  general  assignment  of  all  the  partnership 


1  dKsBt,  Comm.  Lect  43,  p.  40,  41, 42,  4th  edit;  Story  on  Agency,  f 
37, 121;  CoUyer  on  Partn.  B.  3,  ch.  1,  §  4,  p.  282, 2d  edit ;  Id.  B.  2,  ch« 
9;f  1,PL  128, 129;  Id.  B.  3,  ch.  1,  p.  259  ;  Id.  §  1,  p.  203,  268  to  293; 
Gew  on  Partn.  ch.  2,  §  2,  p.  36  to  69,  3d  edit ;  Id.  ch.  4,  §  1,  pw  146, 
147;  Watson  on  Partn.  ch.  4,  p.  167,  2d  edit ;  Id.  p.  195.—  The  cases  oo 
tids  subject  are  exceedingly  numerous.  Many  of  them  will  be  found  col- 
lected in  the  elementary  writers  in  the  pages  above  cited.    See  also  Swan 
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each  partner  may  consign  goods  to  an  agent  or  buM 
for  sale  on  account  of  the  firm,  and  give  instructiaPi 
and  orders  relating  to  the  sale.^  All  such  contra0 
and  engagements,  acts  and  things,  he  has  authoiii 
to  make  and  do  in  the  name  of  the  firm ;  and,  ic 
deed,  m  order  to  bind  the  firm,  they  must  mdi 
narily  be  made  and  done  in  the  name  of  the  firq 
otherwise  they  will  bind  the  individual  partner  only 


V.  Steele,  7  East,  R.  210 ;  Hope  o.  Oust,  cited  by  Lawrence,  J^  inl 
53 ;  Sandilands  v.  Marsh,  2  Bam.  &  Aid.  673 ;  U.  S.  Bank  v.  BimMjf,  i 
Mason,  R.  176 ;  S.  C.  5  Peters,  R.  529 ;  South  Carolina  Bank  v.  OmI/I 
Bam.  &  Cresw.  427;  Livingston  v.  Roosevelt,  4  John.  R.  251 ;  FmIm#| 
Taylor,  2  Hare  R.  218, 229.  In  Winship  v.  Bank  of  the  U.  S.  5  PsHM 
R.  529,  561,  Mr.  Chief  Justice  Marshall,  in  delivering  the  opim<m  of  tfl 
Court,  said ;  '*  Partnerships  for  commercial  purposes ;  for  trading  wM  Al 
world ;  for  buying  and  selling  from  and  to  a  great  number  of  indiviAMftl 
are  necessarily  governed  by  many  general  principles,  which  are  knwi 
to  the  public,  which  subserve  the  purpose  of  justice,  and  which  8oci0l|^l 
concerned  in  sustaining.  One  of  these  is,  that  a  man,  who  shares  in  fli 
profit,  although  his  name  may  not  be  in  the  firm,  is  responsible  for  all  H 
debts.  Another,  more  applicable  to  the  subject  under  consideratiOB|ti 
that  a  partner,  certainly  the  acting  partner,  has  power  to  transact  tti 
whole  business  of  the  firm,  whatever  that  may  be,  and  consequenUy  toMni 
his  partners  in  such  transactions,  as  entirely  as  himself.  This  is  a  gm 
eral  power,  essential  to  the  well  conducting  of  business;  which  is  impliei 
in  the  existence  of  a  partnership.  When,  then,  a  partnership  is  foraiei 
for  a  particular  purpose,  it  is  understood  to  be  in  itself  a  grant  of  power  ti 
the  acting  members  of  the  company  to  transact  its  business  in  the  nana 
way.  If  that  business  be  to  buy  and  sell,  then  the  individual  boys  am 
sells  for  the  company,  and  every  person,  with  whom  he  trades  in  the  wa] 
of  its  business,  has  a  right  to  consider  him  as  the  company,  whoever  maj 
compose  it  It  is  usual  to  buy  and  sell  on  credit;  and  if  it  be  so,  tb 
partner,  who  purchases  on  credit  in  the  name  of  the  firm,  must  bind  tbi 
firm.  This  is  a  general  authority,  held,  out  to  the  world,  to  which  tfai 
world  has  a  right  to  trust  The  articles  of  copartnership  are  peiiiap 
never  published.  They  are  rarely  if  ever  seen,  except  by  the  partner 
themselves.  The  stipulations,  they  may  contain,  are  to  regulate  the  con 
duct  and  rights  of  the  parties,  as  between  themselves.  The  trading  world 
with  whom  the  company  is  in  perpetual  intercourse,  cannot  individnalJi 

1  3  Kent,  Comm.  Lect  43,  p.  40  to  p.  45,  4th  edit 
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who  executes  them,  as  his  own  private  acts,  contracts, 
or  other  things.^  And  this  is  entirely  in  coincidence 
with  the  rule  of  the  Roman  law,  as  to  joint  employ- 
ers of  ships,  against  whom  the  exercitorial  action  lay. 


ezunine  these  articles,  but  must  trust  to  the  general  powers  contained  in 
all  jMrtaerships.  The  acting  partners  are  identified  with  the  company, 
tad  have  power  to  conduct  its  usual  business,  in  the  usual  way.  This 
power  is  conferred  by  entering  into  the  partnership,  and  is  perhaps  never 
to  be  found  in  the  articles  If  it  is  to  be  restrained,  fair  dealing  requires, 
that  the  restriction  should  be  made  known.  These  stipulations  may  bind 
the  partners ;  but  ought  not  to  affect  those,  to  whom  they  are  unknown, 
and  who  trust  to  the  general  and  well  established  commercial  law."  8eo 
i2so  Hooper  o.  Lusby,  4  Camp.  R.  66;  LeRoy  v.  Johnson,  2  Peters,  R. 
198;  EU  parte  Agace,  2  Cox  R.  312;  3  Bell,  Conmi.  B.  7,  p.  615,  616, 
617, 61S,  5th  edit 

J  &  P.  Kirk  V.  Blurton,  9  Mees.  &  Welsh.  284 ;  Faith  v.  Richmond,  1 
ildolph.  &  Ell.  339;  Story  on  Agency,  §  37,  39, 41,  147,  155,  161 ;  Col- 
Iyer  on  Partn.  B.  3,  ch.  1,  §  4,  p.  277,  278, 282, 2d  edit;  Id.  B.  3,  ch.  2,  $ 
S^  p.  315  to  323,  2d  edit;  Pothier  on  Oblig.  n.  83,  and  note  by  £v- 
•w;  3  Kent,  Comm.  Lect  43,  p.  41, 42,  43,  44, 4th  edit— Mr.  Chancel- 
lor Kent,. in  his  learned  Commentaries,  in  the  passage  above  cited,  has 
saamed   np  the  doctrine  in  tlie  following  terms.     '*In  all  contracts 
GODcemiiig  negotiable  paper,  the  act  of  one  partner  binds  all ;  and  even 
though  he  signs  his  individual  name,  provided  it  appears  on  the  face  of 
the  paper,  to  be  on  partnership  account,  and  to  be  intended  to  have  ajoint 
operation.    But  if  a  bill  or  note  be  drawn  by  one  partner,  in  his  own 
Bame  only,  and  without  appearing  to  be  on  partnership  account,  or  if  one 
partner  borrow  money  on  his  own  security,  the  partnership  is  not  bound  by 
the  signature,  even  though  it  was  made  for  a  partnership  purpose,  or  the 
money  applied  to  a  partnership  use.     The  borrowing  partner  is  the  creditor 
(rf' the  firm,  and  not  the  original  lender.    If,  however,  the  bill  be  drawn  by 
one  partner  in  his  own  name  upon  the  finn,  on  partnership  account,  the  act 
of  diawing  has  been  held  to  amount,  in  judgment  of  law,  to  an  acceptance 
of  the  bill  by  the  drawer  in  behalf  of  the  firm,  and  to  bind  the  firm  as  an  ac- 
cepted bill.    And  though  the  partnership  be  not  bound  at  law  in  such  a 
case,  it  is  held,  that  equity  will  enforce  payment  from  it,  if  the  bill  was  actu- 
nlly  drawn  on  partnership  account    Even  if  the  paper  was  made  in  a  case, 
which  was  not  in  its  nature  a  partnership  transaction,  yet  it  will  bind  the 
finn,  if  it  was  done  in  the  name  of  the*  firm,  and  there  be  evidence,  that 
it  was  done  under  its  express  or  implied  sanction.    But  if  partnership 
•Kority  be  taken  from  one  partner,  witliout  the  previous  knowledge  and 
consent  of  the  others,  for  a  debt,  which  the  creditor  knew  at  the  time 

14* 
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Si  plures  navem  exerceant,  cum  quoi 
dum  agi  potest.     Ne  in  plures  dem 


wu  the  private  debt  of  the  particukr  partner, 
transactioD,  and  clearly  void  id  respect  tc 
the  subject- matter  of  the  contract,  or  the 
nerfihip,  ihe  creditor  »aa  chargeable  with  i 
fact,  the  partnership  waa  not  liable.  There  is 
pie  upon  this  point,  between  general  and  spec 
cjoestion,  in  till  cases,  is  a  question  of  notice, 
Alt  partnerships  are  more  or  lees  limited  Tiie 
QC  the  same  time,  eveiy  branch  of  business; 
with  one  of  the  partners  in  a  nititter  not  wiiiiii 
ship,  the  intendment  of  law  will  he,  iinlesn  tl 
proof  in  the  case,  to  deatroy  the  presumption,  i 
his  private  account,  notwiiiiatanding  the  parti 
The  conclusion  is  otberwiae,  if  the  Bubjecl-i 
consistent  with  the  partnership  business;  and  L 
would  be  bound  to  show,  that  the  contract  was 
of  tlie  partnership  dealings.  When  the  busini 
fined,  known,  or  declared,  and  the  company  d>- 
in  any  other  light,  than  the  one  exhibited,  o- 
make  a  valid  partnership  engagement,  excep 
There  must  be  at  least  some  evidence  of  prcv 
mere  circumstance  of  partnership,  to  make  bii< 
Ihe  puhlic  have  the  usnal  means  of  knoivledjc 
have  been  done  or  suffered  by  the  psrlnersiiii 
man  is  preaumed  to  know  the  extent  of  the 
tnembera  he  deals:  and  wben  a  person  takes  n 
without  the  consent  or  aulliority  of  the  lirni. 
reference  to  the  business  of  the  fimi,  and  is  n. 
authority,  or  its  regular  course  of  doalino;,  In 
guilty  of  a  fraud.  It  is  a  well  eslnblisliFd  doctr 
not  rightfully  apply  the  partnership  fuiul^  to  t! 
iating  debts,  without  the  express  or  im[)lied  ass> 
This  is  the  case,  even  if  the  creditor  had  no  I 
the  fact  of  the  fund  being  partnership  jiroportj 
partner  to  dispose  of  the  partnership  fu 
tends  only  to  the  partnership  buaineas,  though  1 
purchasers,  without  notice,  for  a  valuable  e 
may,  in  certain  cases,  be  bound  by  the  act  of  I 
negotiable  paper  of  a  firm  be  given  by  < 
count,  and  that  paper,  issued  within  the  gener^ 
of  the  firm,  passes  into  the  hands  of  a  boni.  t 
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lino  conlraxerit}  Jure  societatis  per  sociam  eere  alieno 
sodus  turn  obligaiur^  nisi  in  communem  arcam  pecunuB 
versiB  sunt.^  This  also  is  the  rule  of  the  French  law,' 
and  of  the  Scottish  law.*     Pothier  says ;    Whatever 


lice,  either  actually  or  constructively,  of  the  consideration  of  the  instru- 
ment ;  or  if  one  partner  should  purchase,  on  his  private  account,  an  arti- 
cle, in  which  the  firm  dealt,  or  which  had  an  immediate  connexion  with 
the  business  of  the  firm,  a  different  rule  applies,  and  one,  which  requires 
^e  knowledge  of  its  being  a  priva'p,  and  not  a  partnership  transaction, 
to  be  brought  home  to  the  claimant    These  are  general  principles,  which 
are  considered  to  be  well  established  in  the  English  and  American  juris- 
prudence."   In  some  cases,  however,  it  is  a  matter  of  great  nicety  to  de- 
cide, whether  the  partner  alone  is  bound,  or  the  partnership.    Thus,  if  a 
bin  is  drawn  upon  a  firm,  and  is  accepted  by  one  of  the  firm  in  his  own 
name,  it  will  be  treated  as  an  acceptance  of  the  firm.    Wells  v.  Master- 
man,  2  Esp.  R.  731  ;  Mason  v.  Rumsey,  4  Camp.  R.  384 ;  Collyer  on 
Partn.  B.  3,  ch.  1,  §  2,  p.  274,  275,  2d  edit    So,  where  a  note  was  drawn, 
"  /  promise,"  and  was  signed  "  for  A.  B.  &.  C.  —  A.,"  it  was  held  to  bind 
the  partnership.    Hall  v.  Smith,  1  B.  &  Cresw.  407 ;  Collyer  on  Partn.  B. 
3,  ch.  1,  $  2,  p.  277,  278,  2d  edit ;  Lord  Galway  v.  Mathew,  1  Camp.  R. 
403.    See  also  Story  on  Agency,  §  154,275, 276;  Doty  v.  Bates,  11  John. 
R.  544 ;  Gow  on  Partn.  ch.  2,  §  2,  p.  40,  41,  42,  3d  edit ;  Id.  p.  49,  50 ; 
Watson  on  Partn.  ch.  4,  p.  214,  2d  edit ;  U.  S.  Bank  v.  Binnoy,  5  Mason, 
R.  176;  S.  C.  5  Peters.  R.  529 ;  Faith  v.  Richmond,  3  Perr.  &  Dav.  187. 
>  Dig.  Lib.  14,  tit  1,1.  25;  Id.  1.  2 ;  Pothier Pand. Lib.  14,  tit  1,  n.  10 ; 
lDomat,B.],tit  16,§3,  art6,  7;  Dig. Lib.  14,  tit  1, 1.4, §  1,2;  IDo- 
mat,  tit  8,  §  4,  art.  16 ;  Story  on  Agency,  §  124,  note. 
«  Dig.  Lib.  17,  tit  2, 1.  82 ;  1  Domat,  B.  1,  tit.  8,  ^  3,  art  10. 
3  Pothier  on  Oblig.  n.  83. 

^  2  Bell,  Comm.  B.  7,  ch.  1,  p.  615,  5th  edit ;  Ersk.  Inst  B.  3,  tit  3,  § 
%. — Mr.  Erskine  says;  "  It  hatli  been  much  disputed,  how  far  an  obliga- 
tion, signed  by  one  of  the  partners,  affects  tlic  company  or  copartnery  by 
the  Roman  law ;  as  to  which,  a  variety  of  distinctions  hath  been  imagined 
by  Doctors,  to  reconcile  the  different  expressions  of  the  Roman  juriscon- 
sults. According  to  our  present  practice,  the  partners  in  private  compa- 
nies generally  assume  to  themselves  a  firm  or  name,  proper  to  their  own 
company,  by  which  they  may  be  distinguished  in  their  transactions ;  and 
in  all  deeds  subscribed  by  this  name  of  distinction,  every  partner  is,  by 
the  nature  of  copartnery,  understood  to  be  intrusted  with  a  power  from  the 
company  of  binding  them.  Any  one  partner,  therefore,  who  signs  a  bill, 
or  other  obligation,  by  the  company's  firm,  obliges  all  the  other  partners ; 
hot  where  he  subscribes  a  deed  by  his  own  proper  subscription,  the  credi- 
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may  be  the  authority  of  a  partner,  in  order  that  a 
debt  contracted  by  him  should  bind  his  partners,  it  is 
necessary,  that  it  should  be  contracted  in  the  name  of 
the  firm.^ 

§  102  a.  In  the  remarks  which  have  been  already 
made,  in  respect  to  the  power  of  each  partner  to  bind 
the  firm  by  bills  of  exchange,  promissory  notes,  checks, 
and  other  negotiable  instruments.  We  are  to  understand 
that  this  doctrine  is  not  applicable  to  all  kinds  of  part- 
nership, but  is  generally  limited  to  partnerships  in  trade 
and  commerce,  for  in  such  cases  it  is  the  usual  course 
of  mercantile  transactions,  and  grows  out  of  the  general 
custom  and  laws  of  merchants,  which  is  a  part  of  the 
common  law,  and  is  recognised  as  such.^     But  the 


tor,  who  followed  his  faith  alone  in  the  transaction,  hath  no  action  against 
the  company,  unless  he  shall  prove,  that  the  money  lent  or  advanced  by 
him  was  thrown  into  the  common  stock."  Lord  Stair  says;  ^The  same 
question  is  incident  here,  that  before  hath  been  touched  concerning  man- 
dates, when  one  or  more  of  the  parties  act  in  the  matter  of  the  society, 
whether  thereby  the  whole  society  be  obliged  by  the  obligations  of  these  ? 
Whether  obligations,  made  to  these,  constitute  the  society  creditor?  Or 
whether  real  rights,  acquired  by  these,  are  ipso  facto  common  to  the  soci- 
ety, or  if  there  be  but  an  obligation  upon  the  actors  to  coomiunicate  the 
property  always  remaining  in  the  actors,  till  they  effectually  communicate  ? 
The  resolution  of  this  being  the  same  with  that  in  mandates,  we  refer  you 
thither,  and  say  only  this  in  general,  that  when  these  parties  only  act  in 
the  name  of  the  society,  and  by  its  express  warrant,  or  by  what  they  have 
been  accustomed  to  do,  in  so  far  they  are  not  only  partners  but  mandators, 
and  it  hath  the  same  effect,  as  if  the  society  had  acted  itself.  But  when 
they  act  not  so,  there  doth  only  arise  an  obligement  upon  the  partners- 
actors  to  communicate ;  in  the  mean  time  the  property  remaineth  in  the 
actors;  and  if  transmitted  to  others  before  this  communication,  the  society 
will  be  thereby  excluded,  but  the  actors  will  remain  obliged  for  reparation 
of  the  damage  and  interest  of  the  society.  And  this  will  hold,  though 
things  be  bought  or  acquired  by  the  common  money  of  the  society ;  but 
all  the  natural  interest,  birth,  fruits,  and  profit  of  the  society,  is  of  itself 
and  instantly,  common  to  the  society.''  Stair'3  Inst.  B.  1,  tit  IG^  §  6.  p 
159. 

1  Pothier  de  Society,  n.  100, 101. 

s  Hedley  v.  Bainbridge,  3  Adolpi  &  Ell.  New  R.  316, 381. 
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same  reason  does  not  apply,  or  at  least  may  not  apply 
to  other  partnerships,  unless  indeed  it  is  the  common 
custom  or  usage  of  such  business  to  bind  the  firm  by 
negotiable  instruments,  or  it  is  necessary  for  the  due 
transaction  thereof.  Hence,  attorneys  who  are  in  part- 
nership have  no  implied  authority  to  become  parties  to 
negotiable  instruments,  and  to  bind  the  firm  thereby. 
The  authority  to  do  such  acts  must  in  such  cases  be 
either  expressly  given,  or  be  recognised  as  proper  and 
necessary,  or  in  the  usual  course  of  the  particular  busi- 
ness of  that  firm.^ 

§  103.  This  doctrine  of  the  common  law,  as  to  the 
general  right  and  authority  of  each  partner  to  bind 
the  firm,  and  act  for  the  firm  in  all  partnership  trans- 
actions, equally  applies  to  all  cases  of  partnership  in 
trade,  whether  the  partners  be  all  known,  or'some  be 
secret  or  dormant  partners.^    It  doubtless  has  its  foun- 


^  Ibid. 

^  Dommit  partners  are  bound  by  the  written  unsealed  contracts  of  the 
ostensible  partners,  as  much  as  by  their  parol  contracts.  But  not,  for 
technical  reasons,  by  their  sealed  contracts.    Beckham  v.  Drake,  9  Mees. 

6  Welsh.  79,  91,  92,  94,  overruling  the  case  of  Beckham  v.  Knight, 
4  Bing.  New  Cas.  243 ;  1  Mann.  &  Gr.  738.    See  also  Swan  v.  Steele, 

7  Etst,  R.  210 ;  SandUands  v.  Marsh,  2  Bam.  &  Aid.  673 ;  U.  S. 
Bank  v.  Binney,  5  Mason,  R.  176 ;  a  C.  5  Peters,  R.  520 ;  Collyer  on 
Paitn.  B.  3,  ch.  1,  p.  259,  2d  edit  The  whole  doctrine  is  well  summed  up 
by  Mr.  duef  Justice  Marshall,  in  the  case  of  Binney  v.  U.  S.  Bank,  5  Pe- 
ters, R.  Sfifi),  561,  where  he  states  the  reasons  of  the  general  rule,  and  the 
api^icatkfi  of  it  to  dormant  partnership.  Immediately  after  the  passage 
already  cited,  (ante,  §  102,  note),  he  added  as  follows ;  <*  The  counsel  for 
the  plaintiff  in  error  supposes,  that  though  these  principles  may  be  appli- 
cable to  an  open  avowed  partnership,  they  are  inapplicable  to  one  that  is 
secret  Can  this  distinction  be  maintained  ?  If  it  could,  there  would  be 
a  difference  between  the  responsibility  of  a  dormant  partner,  and  one 
whose  name  was  to  the  articles.  But  their  responsibility,  in  all  partner- 
ship transactions,  is  admitted  to  be  the  same.  Those,  who  trade  with  a 
firm  on  the  credit  of  individuals,  whom  they  believe  to  be  members  of  it, 
take'  upon  themselves  the  hazard,  that  their  belief  is  well  founded.    If  they 
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dation  in  common  convenience  and  public  policy  in  re- 
gard to  all  commercial  operations,  if  indeed  in  a  gen- 
eral view  it  might  not  be  deemed  almost  a  matter  of 
moral  necessity  in  the  enlarged  intercourse  and  trade  of 
modem  nations.  If  it  were  not  admitted,  then,  it  would 
be  necessary,  that  every  partner  should  expressly  agree 
to,  or  confirm  every  transaction  affecting  the  partner- 
ship, before  it  could  acquire  any  absolute  oUigation, 
or  be  conclusive  upon  the  partnership.  The  absence, 
or  illness,  or  remote  residence,  of  a  single  partner  might 
greatly  delay  and  retard,  if  it  would  not  prostrate  the 
best  concerted  enterprise  or  bargain ;  and  before  any 


ftie  mistaken,  they  must  submit  to  the  consequences  of  their  mistake ;  if 
their  belief  be  verified  by  the  fact,  their  claims  on  the  partners,  who  were 
not  ostensible,  are  as  valid  as  on  those,  whose  names  are  in  the  firm.  This 
distinction  seems  to  be  founded  on  the  idea,  that,  if  partners  are  not  open- 
ly named,  the  resort  to  them  must  be  connected  with  some  knowledge  of 
the  secret  stipulations  between  the  partners,  which  may  be  inserted  in  the 
articles.  But  this  certainly  is  not  correct  The  responsibility  of  unavow- 
ed  partners  depends  on  the  general  principles  of  commercial  law,  not  on 
the  particular  stipulation  of  the  articles.  It  has  been  supposed,  that  the 
principles  laid  down  in  the  third  instruction,  respecting  these  secret  re- 
strictions, are  inconsistent  with  the  opinion  declared  in  the  first;  that  in 
this  case,  where  the  articles  were  before  the  court,  the  question,  whether 
this  was  in  its  origin  a  secret  or  an  avowed  partnership,  had  become  unim- 
portant If  this  inconsistency  really  existed,  it  would  not  afibct  the  law  of 
the  case ;  unless  the  judge  had  laid  down  principles,  in  the  one  or  the 
other  instruction,  which  might  affect  the  party  injuriously.  But  it  does 
not  exist  The  two  instructions  were  given  on  different  views  of  the  sub- 
ject, and  apply  to  different  objects.  The  first  respected  the  parties  to  the 
firm,  and  their  liability,  whether  they  were  or  were  not  known,  as  members 
of  it;  the  last  applies  to  secret  restrictions  on  the  partners,  which  change 
the  power  held  out  to  the  world,  by  the  law  of  partnership.  The  meaning 
of  the  terms  '  secret  partnership,'  or  the  question,  whether  this  did  or  did 
not  come  within  the  definition  of  a  secret  partnership,  might  be  unimpor- 
tant; and  yet  the  question,  whether  a  private  agreement  between  the  part- 
ners, limiting  their  responsibility,  was  known  to  a  person  trusting  the  firm, 
might  be  very  important"  See  also  Watson  on  Partn.  ch.  4,  p.  168  to  p. 
174, 2d  edit;  Furze  v.  Sharwood,2  Adolp.  &  E\l  New  R.  388,  417. 
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negotiation  could  be  completed,  it  would  be  indis- 
pensable, that  the  other  contracting  party  should  first 
by  inquiry  ascertain,  who  all  the  parties  were  in  any 
particular  firm,  and  whether  they  had  all  deliberately  as- 
sented thereto.  The  arrangements  of  commerce,  which 
are  now  accomplished  in  a  single  hour  or  day,  might 
thus  require  whole  weeks,  or  even  months,  before 
they  could  be  matured  or  established.^  To  avoid  this 
difficulty,  the  common  law  has  adopted  a  very  satis- 
factory, and  at  the  same  time  a  very  facile  rule.  It 
decides,  that  ^  in  the  absence  of  any  known,  control- 
ling stipulation  between  the  parties,  each  partner  shall 
be  deemed  invested  by  the  consent  of  all  of  them  with 
an  equal  and  complete  power  of  administration  of 
the  whole  partnership  property,  funds,  and  affairs. 
It  gives  to  all  and  each  of  the  partners,  what  the 
Roman  law  allows  to  be  delegated  to  one  by  a  special 
authority,  the  entire  administration  of  all  the  partner- 
ship business,  and  thereby,  as  such  administrator, 
he  may  act  for  the  whole,  and  in  the  name  of  the 
whole.  Si  plures  exerceant^  unum  autem  de  numero  suo 
magisirum  fecerint,  hujus  nomine  in  solidum  poteruni 
wnvemri.^ 

§  104.  It  has,  therefore,  been  well  remarked  by  a 
learned  writer,  that,  "  Although  the  general  rule  of 
law  is,  that  no  one  is  liable  upon  any  contract,  except 
such  as  are  privy  to  it;  yet  this  is  not  contravened 
by  the  liability  of  partners,  as  they  may  be  imagined 
TirtuaOy  present  at,  and  sanctioning  the  procceedings, 
they  singly  enter  into  in  the  course  of  trade;  or,  as 


>  WatsoQ  on  Partn.  ch.  4,  p.  166,  167,  2d  edit ;  Gow  on  Partn.  ch.  2, 
§  2,  p.  36,  37,  3d  edit ;  Collyer  on  Partn.  B.  2,  ch.  2,  §  1,  p.  128, 129.  . 
»  Dig.  Lib.  14,  tit  1, 1.  4,  §  1 ;  Civil  Code  of  France,  art.  1836, 1857. 
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each  is  vested  with  a  power,  enabling  them  to  act  at 
once  as  principals,  and  as  the  authorized  agents  of 
their  copartners.  It  is  for  the  advantage  of  partners 
themselves,  that  they  are  thus  held  UaUe,  as  die 
credit  of  their  firm  in  the  mercantile  world  is  hereby 
greatly  enhanced,  and  a  vast  facility  is  given  to  all  their 
dealings ;  insomuch,  that  they  may  reside  in  distant 
parts  of  the  country,  or  in  different  quarters  of  the 
globe.  A  due  regard  to  the  interests  of  strangers  is  at 
die  same  time  observed ;  for,  where  a  merchant  deals 
with  one  of  several  partners,  he  goes  upon  the  credit  of 
the  whole  partnership,  and  therefore  ought  to  have  his 
remedy,  against  all  the  individuals,  who  compose  it."  ^ 

^  105.  Whenever,  therefore,  credit  is  given  to  a 
firm,  within  the  scope  of  the  business  of  that  firm, 
whether  the  partnership  be  of  a  general  or  of  a  lim- 
ited nature,  it  will  bind  all  the  partners,  notwithstand- 
ing any  secret  reservations  between  them,  which  are 
unknown  to  those,  who  give  the  credit.  And  no 
subsequent  misapplication  of  the  fund  by  the  partner 
procuring  it,  to  which  the  creditor  is  not  a  party,  or 
privy,  will  exonerate  them  from  liability.  Thus,  for 
example,  if  one  partner  should  borrow  money  on  the 
credit  of  the  firm,  which  he  should  subsequently  mis- 
apply to  his  own  private  purposes,  without  any  know- 
ledge or  connivance  on  the  part  of  the  lender,  the  firm 
would  be  bound  therefor.^ 

^  106.  Nor  will  it  make  any  difference  in  cases  of 
this  sort,  as  to  third  persons,  whether  the  partnership 


^  Watson  on  Partn.  ch.  4,  p.  167, 1G8.  See  also  Gow  on  Partn.  ch.  2, 
§  2,  p.  .36,  37,  3cl  edit. 

9  U.  Sutes  Bank  v.  Binney,  5  Mason,  R.  176,  187,  188;  Etheridge  v. 
Binney,  9  Pick.  R.  272,  274,  275 ;  Winship  v.  Bank  of  U.  Sutes,  5  Pe- 
ters, R.  529. 
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is  carried  on  for  the  benefit  of  the  partners  themselves 
alone,  or  for  the  benefit  of  others,  who  are  the  cestuis 
que  trusty  or  beneficiaries.  In  each  case  the  trustees  and 
the  cestuis  que  trust,  or  beneficiaries,  will  be  equally 
bound  by  the  acts  of  a  single  partner,  and  equally  liable 
therefor  to  third  persons.^  The  same  rule  applies, 
whether  the  partnership  is  carried  on  in  a  firm  or  com- 
pany name,  or  in  the  name  of  one  partner  only.  If  in 
the  name  of  the  partner  only,  it  will,  however,  be  ne- 
cessary to  show,  that  the  transaction  was  in  the  busi- 
ness, or  upon  the  credit  of  the  partnership,  and  not  of 
that  partner  alone.^ 

^  107.  The  like  rule  applies  to  other  acts,  done  by  any 
partner,  touching  the  partnership  business,  and  to  any 
acknowledgments,  representations,  declarations,  admis- 
sions, or  undertakings  of  any  partner  relating  there- 
to. Thus  the  representation  of  any  fact,  or  a  misrepre- 
sentation of  any  fact,  made  in  any  partnership  transac- 
'^n,  by  one  partner,  will  bind  the^  firm.^     So,  the  ac- 


1  CoUyer  on  Paitn.  B.  3,  ch.  1,  p.  260;  Thicknesse  v.  Bromilow,3 

C^romji.  Sl  Jerv.  428 ;  Clavering  r.  Westley,  3  P.  Will.  429 ;  Furae  v. 

^hanrood,  2  Adolp.  &  Ell.  New  R.  388,  417, 418. 

s  Callyer  on  Partn.  B.  3,  ch.  1,  §  2.  p.  270  to  p.  277,  2d  edit ;  Baker  v. 

Chariton,  1  Peake,  R.  Ill ;  1  Montague  on  Partn.  p.  37,  note  (c)«,  2  Bell, 

Cknom.  B.  7,  p.  615  to  p.  618,  5th  edit ;   Swan  v.  Steele,  7  East,  R.  210 ; 

XJ.  Statei  Bank  v.  Binney,  5  Mason,  R.  176;   S.  C.  5  Peters,  R.  529; 

^theridfe  v.  Binney,  9  Pick.  R.  272 ;  Ex  parte  Bolitho,  Buck's  Bank.  R. 

:iOO ;  South  Carolina  Bank  v.  Case,  8  B.  &  Cresw.  427 ;  Manuf.  &  Mech. 

Bank  v.  Winship,  5  Pick.  R.  11 ;  Mifflin  v.  Smith,  17  Serg.  &  R.  165 ; 

ITorze  «.  Sharwood,  2  Adolp.  &  Ell.  New  R.  388,  417,  4ia    This  last 

case  inrolved  the  same  point  as  was  decided  in  U.  S.  Bank  v.  Binney,  5 

Afaaon,  R.  176,  and  it  was  decided  the  same  way. 

'  Gow  on  Partn.  ch.  2,  §  2,  p.  55,3d  edit;  Id.  129, 130;  Rapp  v.  Lath- 
am, 2  Bam.  &  Aid.  795 ;  Collyer  on  Partn.  B.  3,  ch.  1,  §  4>  P-  ^^^  >  I^ 
^  5,  p.  296,  297, 298, 2d  edit ;  Lucas  v.  De  la  Cour,  1  Maule  &  Selw. 
250. 

Partn.  16 
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knowledgment  of  one  partner,  during  the  continuance 
of  the  partnership,  of  a  debt,  as  due  by  the  partnership, 
will  amount  to  a  promise,  binding  on  the  firm.  So,  the 
admission  of  any  fact,  by  one  partner,  material  as  evi- 
dence in  a  suit,  will  under  the  like  circumstances,  be 
deemed  the  admission  of  all  the  partners.  $o,  a  part 
payment  of  a  debt  of  the  firm  by  one  partner  will  not 
only  extinguish  pro  tanto  the  partnership  debt,  but  will, 
mider  the  like  circumstances,  operate  as  an  admission 
of  the  existence  of  the  residue  of  the  debt,  binding  on 
the  partnership.^  So,  the  acts  of  joint  proprietors  of 
stage  coaches,  in  relation  to  their  partnership  concerns, 
will  be  deemed  the  acts  of  all  of  them,  and  binding  on 
all.^  So,  notice  to  or  by  one  of  a  firm  is  deemed  no- 
tice to  or  by  all  of  them.^ 

^  108.  The  principle  extends  further,  so  as  to  bind 
the  firm  for  the  frauds  committed  by  one  partner  in 
the  course  of  the  transactions  and  business  of  the 
partnership,  even  when  the  other  partners  have  not 
the  slightest  connexion  with,  or  knowledge  of,  or 
participation  in  the  fraud;  for,  (as  has  been  justly 
observed,)  by  forming   the  connexion  of  partnership, 


^1  Collyer  on  Partn.  B.  3,  ch.  1,  §  4,  p.  282  to  p.  286, 290, 2d  edit;  Lacy 
V.  McNeil,  4  Dowl.  &  Ryl.  7 ;  Pittam  v.  Foster,  1  B.  &  Cresw.  248 ; 
Barlei^  v.  Stott,  8  B.  &  Cresw.  36. — The  authorities  are  all  agreed  on 
this  point,  during  the  existence  of  the  partnership.  But,  whether  such 
an  acknowledgment  or  admission,  or  promise,  or  payment  by  one  partner, 
after  the  dissolution  of  the  firm,  will  bind  the  others,  is  a  matter,  upon 
which  there  are  conflicting  authorities ;  and  the  point  will  be  hereafter 
discussed  in  another  connexion.  See  Bell  v.  Morrison,  I  Peters,  R.  351 , 
373 ;  3  Kent,  Comm.  Lect  42,  p.  49,  50,  4th  edit ;  Whitcomb  v.  Whit- 
ing, 2  Doug.  R.  652;  Brisban  v.  Boyd,  4  Paige  R.  17. 

3  Collyer  on  Partn.  B.  3,  ch.  1,  §  4,  p.  287,  288,  2d  edit ;  Helsby  v. 
Mears,  5  B.  &  Cresw.  504. 

3  Collyer  on  Partn.  B.  3  ch.  1,  §  4,  p.  290,  291,  292,  2d  edit;  Bignold 
V.  Waterhouse,  1  Maule  &.  Selw.  249. 
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the  partners  declare  themselves  to  the  world  satisfied 
with  the  good  faith  and  integrity  of  each  other,  and 
impliedly  undertake  to  be  responsible  for  what  they 
shall  respectively  do  within  the  scope  of  the  partner- 
ship concerns.^  Hence,  if  in  the  business  of  the 
partnership  money  is-  received,  partly  by  one  of  the 
firm  and  partly  by  another,  to  be  laid  out  upon  a 
mortgage,  and  a  mortgage  is  forged  by  one  partner, 
without  the  knowledge  of  the  other,  the  innocent 
partner  will  be  liable  for  the  whole  money.^  So,  if 
representations  of  certain  facts,  as  existing,  are  frau- 
dulendy  made  by  one  partner,  unknown  to  the  others, 
in  the  partnership  business,  and  the  facts  never  ex- 
isted, but  the  whole  statement  is  a  mere  fiction,  the 
firm  will  be  bound  to  the  same  extent,  as  if  it  were 
true,  and  the  facts  existed.^  This  whole  doctrine 
proceeds  upon  the  intelligible  ground,  that,  where 
one  of  two  innocent  persons  must  suffer  by  the  act 
of  a  third  person,  he  shall  suffer,  who  has  been  the 
cause  or  occasion  of  the  confidence  and  credit  reposed 
in  such  third  person. 

^  109.  The  French  law  has  adopted  a  rule  essen- 
tially the  same,  as  that  of  the  .common  law.  The 
administration  of  the  affairs  of  the  partnership  may 
be  delegated  or  entrusted  to  one  or  more  of  the  part- 


i  Gow  on  Paitn.  ch.  2,  §  2,  p.  55 ;  Id.  ch.  4,  §  1,  p.  146,  147,  148,  ad 
edit ;  CoUyer  on  Partn.  B.  3,  ch.  1,  §  5,  p.  293  to  p.  304, 2d  edit ;  Watson 
on  Partn.  ch.  4,  p.  175, 52d  edit 

«  Willctt  V.  Chambers,  Cowp.  R.  814 ;  Stone  r.  Marsh,  1  Ryan  ft 
Mood.  It  364;  6  Barn.  &  Cresw.  561;  Hume  v.  Bolland,  1  Ryan  & 
Mood.  371 ;  Keating  v.  Marsh,  2  Clarke  &  Finell.  250 ;  Manuf.  &  Mech. 
Bank  v.  Gore,  15  Mass.  R.  75 ;  Boardman  v.  Gore,  15  Mass.  R.  331. 

3  Rapp  r.  Latham,  2  Bam.  &  Aid.  795 ;  Hume  v.  Bolland,  1  Ryan  ft 
Mood.  371. 
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ners.^  But  in  the  absence  of  any  stipulation  to  this 
effect,  the  partners  are  deemed  to  have  given  recipro- 
cally to  each  other  the  power  of  administering  the  one 
for  the  other ;  and  what  each  one  does  is  valid  even  for 
the  share  of  his  partners,  without  his  having  obtained 
their  consent.^      In  these  respects  the  French  law 


1  Code  Civil  of  France,  art  1856, 1857 ;  Potfaier,  de  Society  n.  66,  67, 
89,  90,  96,  96;  Pothier  on  Oblig.  n.  83;  Code  of  Louisiana  (of  1835) 
art  1841. 

>  Code  Civil  of  France,  art  1859;  Pothier,  de  Society  n.  90  to  n.  100; 
Pothier  on  Oblig.  n.  83,  89. — Pothier  (on  Obligations,  n.  83)  has  ezpoond- 
ed  the  reason  of  this  doctrine  exactly  as  it  would  be  stated  at  the  conraion 
law.  **  We  are  also  deemed  to  contract  by  the  ministry  of  our  partnera, 
when  they  contract,  or  are  regarded  as  contracting  for  the  aflhirs  of  the 
partnership.  For,  by  entering  into  the  partnership  with  them,  and  permit- 
ting them  to  transact  the  business  of  it,  we  are  deemed  to  have  adopted 
and  approved  beforehand  of  all  the  contracts,  which  they  may  make  for  the 
afRiirs  of  the  partnership,  as  if  we  had  contracted  jointly  with  them,  and  we 
have  acceded  beforehand  to  all  the  consequent  obligations.  A  partner  is 
deemed  to  contract  for  the  affairs  of  the  partnership,  ivhenever  he  adds  to 
his  signture  the  words,  And  Company^  although  afterwards  the  contract 
does  not  turn  to  the  benefit  of  the  partnership.  For  instance,  if  he  borrows 
a  sum  of  money,  for  which  he  gives  a  note  with  the  words.  And  Compang^ 
added  to  his  signature,  although  he  has  employed  the  money  in  his  private 
affiurs,  or  lost  it  at  play ;  he  is  still  deemed  to  have  contracted  for  the  af- 
fairs of  the  partnership,  and  consequently  obliges  his  partners  as  having 
borrowed  the  money  jointljrwith  him,  and  as  having  contracted  by  his  min- 
istry. For  his  partners  must  take  the  consequence  of  having  entered  into 
their  engagement  with  such  a  person ;  but  those,  who  contract  with  him, 
ought  not  to  be  deceived  and  suffer  by  his  want  of  fidelity.  Hie  signa- 
ture. And  Company^  does  not,  however,  oblige  my  partners,  if  it  appears 
by  the  very  nature  of  the  contract,  that  it  does  not  concern  the  affii^  of 
the  partnership ;  as  if  I  put  that  signature  to  the  lease  belonging  to  my- 
self and  not  to  the  company.  When  the  partner  does  not  sign.  And  Cbw- 
pony,  he  is  deemed  to  have  only  contracted  for  his  own  private  afilairs,  and 
does  not  bind  his  partners,  unless  the  creditor  shows  by  other  proof,  that  he 
contracted  in  the  name  of  the  partnership,  and  that  the  contract  actually 
related  to  the  partnership  af&irs."  See  also  Story  on  Agency,  $  124,  note 
(1),  and  Pothier  on  Oblig.  n.  447,  448;  Pothier,  de  Society,  n.  9a  Mr. 
Bell  in  his  learned  Commentaries  (3  Bell,  Comm.  B.  7,  p.  611,  5th  edit) 
has  made  some  very  appropriate  remarks  on  the  state  of  tlie  Roman  law. 
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differs  (as  has  been  already  suggested)  from  the  Ro- 
nton law ;  for  the  latter  did  not  ordinarily  clothe  one 
partner  (any  more  than  any  other  agent)  with  the 
power  of  generally  administering  the  affiurs  of  the 
partnership,  unless  it  was  especially  delegated  and 
confided  to  him.   Under  other  circumstances,  each  one 


**  Paxtneiship  is  thus  a  contract  involvlDg  important  relations  to  the  pub- 
lic, as  well  as  to  the  contracting  partners.    In  the  infancy  of  trade  it  is 
little  regarded  or  understood ;  and  no  proofs  perhaps  are  more  decisive  of 
the  low  state  of  mercantile  intercourse  in  Rome,  than  the  very  imperfect 
state  of  the  Roman  jurisprudence  with  respect  to  partnership.    In  the 
simple  view  of  partnership  as  a  mere  society,  in  all  that  relates  to  the 
shares  of  parties  accidentally  associated  as  joint  proprietors,  or  the  rules 
of  contribution  and  division  in  tlie  management  of  a  common  stock  or 
concern,  there  is  no  defect  in  the  Roman  law.    But  the  subject  is  never 
contemplated  in  that  more  delicate  and  important  light,  which  presents 
Jbr  decision  the  interest  and  dealings  of  the  company  with  third  parties, 
«uid  the  powers  of  partners  to  pledge  the  stock  and  credit  of  the  society 
^vrith  the  individual  responsibility  of  the  partners.    In  modem  times,  the 
effect  of  this  contract,  in  its  relations  to  third  parties,  are  by  far  the  most 
impoftant    The  question  in  this  view  is,  not  what  share  or  profit,  or  what 
proportion  of  loss,  upon  a  common  stock,  each  partner  is  to  gilin  or  to  suf- 
fer ;  bat  what  are  the  rights  of  those,  who  deal  with  the  company,  in 
claiming  preferably  on  its  common  stock,  and  what  responsibility  is  under- 
taken by  the  several  partners  for  contracts  honk  fide  entered  into  by  third 
parties  ?    In  this  inquiry,  be  the  reciprocal  rights  and  liabilities  of  the 
partners  what  they  may  in  respect  to  each  other,  they  each,  in  their  rela- 
^on  to  the  public,  hold  an  authority,  which  no  force  of  private  stipulation 
alter  or  restrain ;  and  by  means  of  which,  in  the  face  of  the  most  ex- 
injunctions  or  prohibitions  of  tlieir  contract,  the  several  partners,  or 
even  those  perhaps,  who  may  long  have  left  the  partnership,  may,  by  the 
act  of  any  one  of  the  number,  be  made  responsible  to  third  parties  to  the 
whole  extent  of  their  private  fortune.    It  is  in  this  view  chiefly,  that  defi- 
nitions of  partnership  (which,  like  all  others,  are  proverbially  dangerous, 
seldom  useful,)  are  to  be  received  with  peculiar  caution,  if  borrowed  or 
derived  firom  the  writings  of  the  civilians ;  who  neglect  almost  entirely  the 
implied  power  and  unlimited  mandate  of  the  partners  to  bind  the  rest. 
Bven  in  the  writings  of  some  modem  lawyers,  this  limited  character  ap- 
pears in  their  definitions  of  partnership,  while  their  doctrine  extends  to 
consequences,  which  are  not  presented  prominently  in  the  description.'' 
See  post,  note  (5),  of  this  section. 
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could  act  only  for  his  own  share,  and  so  Innd  him- 
self.^ Nemo  ex  sociis  plus  parte  sud  patert  aUenare^ 
etsi  tatarum  banorum  socii  sint.^  Item  magistri  sode- 
tatum  pactum  et  prodesse  et  obesse  constat^  Si  socius 
prapriam  pecuniam  mutuo  dedit^  amnino  creditam  [/le- 
cumaml  Jacitj  licet  aeteri  dissenserint.  Quodj  si 
cammunem  I  pecuniam"]  numeravitj  nan  alias  creditam 
efficitj  nisi  asteri  quoque  cansentiant ;  quia  swb  partis 
tanlum  aiienatianem  hcAuit.^  This  delegation  of  the 
administration  of  the  partnership,  or  assent  to  any 
contract  made  by  one  partner,  need  not,  under  the 
Roman  law,  be  express;  but  might  be  im^ed  from 
circumstances.  But  it  has  been  a  matter  of  no  small 
discussion  among  the  civilians,  what  circumstances 
were  sufficient  for  such  a  purpose/ 


1  Pothier,  Pand.  Lib.  17,  tit  2,  0.26  to  n.  29;  1  Domat,  B.  1,  lit  8,  §  4 
art  16 ;  Dig.  Lib.  17,  tit  2,  L  68 ;  Stoiy  on  Agency,  $  124,  note  (1);  Id. 
§  425,  426,  427;  ante,  §  102. 

8  Dig.  Lib.  17,  tit  2, 1.  68 ;  Pothier,  Pand.  lib.  17,  tit  2,  n.  26, 27. 

3  Dig  Lib.  2,  tit  14, 1. 14 ;  Pothier,  Pand.  Lib.  2,  tit  14,  n.  46 ;  1  Dooiat, 
B.  ],  tit  8,  §  4,  art  16 ;  Pothier,  de  Societe,  n.  89. 

4  Dig.  Ub.  12,  tit  1,  L  16 ;  Pothier,  Pand.  Lib.  12,  Ut  1,  n.  12;  1  Do- 
mat,  B.  1,  tit  8,  $  4,  art  16. 

s  Story  on  Agency,  §  124,  n.  (1);  Pothier,  de  Society,  n.  96L — In  these 
lespectB  the  Roman  law  seems  to  have  followed  out  its  own  doctrines 
respecting  the  rights,  duties,  and  obligations  of  principals  and  agents. 
The  following  statement  of  the  general  provisions  of  that  law  on  this 
•object  may  not  be  unacceptable.  By  the  Roman  law,  as  it  origi- 
nally stood,  the  principal  could  not  ordinarily  sue  or  be  sued  on  the 
contract  made  through  the  instrumentality  of  his  agent;  but  the  latter 
was  generally  treated  as  the  proper  and  sole  contracting  party.  This 
was  subsequently  altered  by  the  edicts  of  the  Pretor,  so  far  as  it  re- 
spected the  righti  of  third  persons  to  institute  suits  against  the  principal, 
in  cases  falling  within  the  reach  of  the  exercitorial  and  institorial  ac- 
tions. But  the  exercitorial  action  did  not  lie  in  favor  of  the  owner  or 
employer  (exercitor)  against  the  other  contracting  party.  He  was  not, 
however,  without  a  remedy;  for,  if  there  was  a  contract  of  hire  with  the 
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^110.  The  limitations  at  the  common  law,  upon 
this  anthmity  of  each  partner  to  bind  the  partnership, 
maj  be  readily  deduced  from  what  has  been  already 


muter,  the  owner  or  employer  might  recover  the  hire  in  a  direct  action 
ez  kcato;  if  it  was  a  gratuitona  contract,  he  might  maintain  an  action 
ez  mandato.    So  the  digest  has  declared.    Sed  ex  contrario,  exereenti 
navem  adversos  eos,  qai  com  magistro  contraxemnt,  actio  non  pollicetnr, 
quia  Don  eodem  auxilio  indigebat;  sed  aut  ex  locate  cam  magistro,  si 
mercede  operam  ei  exhibet;  aut  si  gratuitam,  mandati  agere  potest    The 
imtitDrial  action  was,  also,  in  its  terms  apparently  limited  to  saits  against 
the  principaL     .£quam  Pnetori  vienm  est,  sicut  commoda  sentimus  ex 
acta  Institorum,  ita  etiam  obligari  nos  ex  contractibus  ipsomm  et  coo- 
▼eniri.    But  no  like  action  lay  against  the  other  contracting  by  the  princi- 
pal   However,  he  was  not  without  remedy ;  since,  by  a  cession  of  the 
right  of  action  from  the  Institor,  he  might,  in  some  cases,  maintain  a  suit 
founded  thereon  against  the  other  party.    Sed  non  idem  &cit  circa  eum, 
qui  Institorem  preposuit,  at  experiri  possit     Sed,  si  quidem  servum 
propriumlnstitorem  habuit,  potest  ease  secunis,  acquisitis  sibi  actionibus. 
Si  antem  vel  alienum  servum,  vel  etiam  hominem  liberum,  actione  defi- 
cieier.  •Ipsum  tamen  Institorem,  vel  Dominum  ejus  convenire  poterit, 
.  vel  mandati,  vel  negotiorum  gestorum.    It  is  added ;  Marcellus  autem 
ait,  debere  dari  actionem  ei,  qui  Institorem  preposuit,  in  eos,  qui  cum  eo 
contzaxerint     And  Gains  i^ld,  that  the  principal  might  maintain  the 
suit,  if  he  could  not  otherwise  vindicate  his  right ;  Eo  nomine,  quo  Insti- 
tor contraxit,  si  mode  aliter  rem  suam  servare  non  potest    In  special 
cases,  also,  where  the  contract,  made  through  an  agent,  was  declared  to 
be  directly  obligatory  between  the  principal  and  the  other  contracting 
party,  (as,  for  example,  in  case  of  a  sale),  the  principal  might  maintain  a 
direct  action  thereon.    Thus,  the  Digest  puts  it ;  Si  Procurator  vendiderit, 
et  caverit  emptori ;  queretur,  an  Domino,  vel  adverius  Dominum  actio 
dari  debeat?    Et  Papinianus,  (Lib.  3,  Responaorum),  putat,  cum  Domino 
ex  emplD  agi  posse  utili  actione,  ad  exemplum  Institorie  actionis  si 
modo  rem  vendendam  mandavit ;  ergo  et  per  contrarium,  dicendum  est, 
utilem  ex  empto  actionem  Domino  competere.    But,  except  in  these  and 
a  lew  other  cases,  the  general  rule  seems  to  have  prevailed  in  the  Roman 
law,  that  reciprocal  actions  lay  in  cases  of  agency  only  between  the 
direct  and  immediate  parties  thereta    The  modem  nations  of  continental 
Eorope  seem,  with  great  wisdom,  to  have  adopted  the  general  doctrine 
of  allowing  reciprocal  actions  between  the  principal  and  the  other  con- 
tncting  parties,  where  it  ie  not  excluded  by  the  nature,  or  express  terms 
of  the  contract    The  rights  of  principals  against  third  persons,  arising 
fiom  the  acts  and  contracts  of  their  agents,  may  be  further  illustrated  by 
the  eonsideration  of  payments  made  to  or  by  the  latter.    And,  first,  in 
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Stated.  The  authority  can  be  exercised  only  in  cases 
falling  within  the  ordinary  business  and  transactioiis 
of  the  firm,  where  the  other  party  has  no  knowledge 
or  notice,  that  the  partner  is  acting  in  violation  of  his 
duties  and  obligations  to  the  firm,   or  for  purposes 


relation  to  payments  made  to  agents.  Such  payments  are  good,  and 
obligatory  upon  the  principal  in  all  cases,  where  the  agent  is  authorized 
to  receive  payment,  either  by  express  authority,  or  by  that  resulting  fKnn 
the  usage  of  trade,  or  from  the  particular  dealings  between  the  parties. 
In  such  cases,  the  maxim  of  the  Roman  Law  is  justly  applied ;  Quod 
jussu  alterius  solvitur,  pro  eo  est,  quasi  ipsi  solutum  esset  9ut,  the 
principal  may  intercept  such  payment,  by  giving  notice  to  the  debtor 
not  to  pay  to  the  agent,  before  the  money  is  paid ;  and,  in  such  a  case, 
if  the  agent  has  no  superior  right,  from  a  lien  or  otherwise,  any 
subsequent  payment,  made  to  the  agent,  will  be  invalid,  and  the  prin- 
cipal may  recover  the  money  from  the  debtor.  Story  on  Agency,  § 
425  to  429;  Id.  §  168,  261,  271.  See,  also,  on  this  subject,  Pothler 
on  Oblig.  n.  54  to  n.  84,  and  especially  n.  82,  83, 447,  448.  Pothier 
(n.  82)  says;  '^We  contract  through  the  ministry  of  another,  not 
only  when  a  person  merely  lends  us  his  ministry  by  coiftracting 
in  our  name  and  not  in  his  own,  as  when  we  contract  by  the  min-# 
istry  of  a  tutor,  curator,  agent,  &c.,  in  their  quality  as  such.  We  are 
also  deemed  to  contract  by  the  ministry  of  another,  though  he  contracts 
himself  in  his  own  name,  when  he  contracts  in  relation  to  the  affairs, 
which  we  have  committed  to  his  management;  for  we  are  supposed  to 
have  adopted  and  approved,  beforehand,  of  all  the  contracts,  which  he 
may  make  respecting  the  affairs  committed  to  him,  as  if  we  had  con- 
tracted ourselves,  and  are  held  to  have  acceded  to  all  the  obligations  re- 
sulting therefrom.  Upon  this  principle  is  founded  the  Actio  Exercitoria, 
which  those,  who  have  contracted  with  tlie  master  of  a  ship  for  matters 
relative  to  the  conduct  of  such  ship,  have  against  the  proprietor,  who  has 
appointed  the  master.  Upon  the  same  principle  is  founded  the  Actio  In- 
stitoria,  which  those,  who  have  contracted  with  the  manager  of  a  commer- 
cial concern,  or  a  manufactory,  have  against  the  employer  (le  commet- 
tant) ;  and  the  Actio  utilis  institoria,  which  relates  to  contracts  made  with 
a  manager,  of  any  other  kind.  Observe,  there  is  a  difference  between 
these  managers,  and  tutors,  curators,  syndics,  &c.  When  these  managers 
contract,  they  contract  themselves,  and  enter  into  a  personal  obligation. 
Their  employers  are  only  regarded  as  accessary  to  their  contracts,  and  to 
the  obligations  resulting  from  them ;  whereas  the  others  do  not  contract 
themselves,  but  only  afford  their  ministry  in  contracting,  and  therefore  do 
not  oblige  themselves,  but  only  those  who  contract  by  their  ministry.* 
See  ante,  note  (2)  of  this  section. 
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disapproved  of  by  the  firm,  or  in  fraud  of  the  rights 
thereof.^ 

§  111.  In  the  first  place,  the  authority,  to  be  valid, 
must  be  exercised  in  cases  within  the  scope  of  the 
(mlinary  business  and  transactions  of  the  firm.' 
Thus,  for  example,  in  cases  of  factorage,  it  is  a  com- 
mon, although  not  an  invariable  usage,  to  guaranty  the 
sdvency  of  the  purchasers  on  sales  made  by  the  factor, 
and  to  receive  therefor  a  commission  del  credere ; 
and  this  would  be  deemed  ah  authority  within  the 
scope  of  a  partnership,  formed  for  factorage  purposes, 
although  it  could  not  be  shown,  that  the  partners  had 
stipulated  for  that  power  in  their  articles  of  part- 
nership, or  even  if  they  had  excluded  it  by  such 
articles,  if  it  was  unknown  to  the  principal,  for 
whom  they  were  dealing.'  So,  it  is  the  common 
course  of  business  for  persons  engaged  in  the 
purchase  and  sale  of  horses,  to  give  a  warranty  on 
^es  made  by  them ;  and  therefore  a  warranty,  made 
in  the  course  of  such  business  by  one  partner,  would 
l»nd  the  partnership,  notwithstanding  the  articles 
prohibited  such  warranty,  if  the  purchaser  were  un- 
acquainted therewith.^  On  the  other  hand,  where  it 
is  not  the  common  course  of  the  business,  in  which  a 
partnership  is  engaged,  to  give  letters  of  guaranty  or 
of  credit,  if  one  partner  should  give  such  a  letter  of 


1  Conyer  on  Partn.  B.3,  ch.  1,  p.  259  to  p.  982, 2d  edit;  Story  on  Agen- 
cj,  §  125;  Ez  parte  Agace,  2  Coz,  R.  312^  Watson  on  Partn.  ch.  4,  p. 
180, 9d  edit ;  Farrar  v.  Hutchinson,  9  Adolp.  &  Ellis.  641. 

*  Watson  on  Partn.  ch.  4,  p.  180, 194, 2d  edit;  Sandilands  v.  Marrii, 
2  Ban.  Sl  Aid.  677. 679. 

3  See  Sandilands  v.  Marsh,  2  Bam.  &  Aid.  678 ;  CoUyer  on  Partn.  B. 
3,  ch.  1,  $  3,  p.  279,  280,  281 ;  Hope  v.  Cost,  1  Ehst,  R.  48;  Ez  parte 
Noite,  2  Glyn  Sl  Jam.  30a 

«  Cdlyer  on  Partn.  B.  3,  ch.  1,  $  260 ;  Sandilands  «.  Mandi,  2  Bam.  & 
Aid.  679,  per  Ahbott,  a  J. 
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guaranty  or  credit,  it  would  not  be  binding  on  the  firm, 
although  given  in  the  name  thereof.^ 

^  112.  For  the  like  reason,  if  one  partner  should 
in  the  name  of  the  firm  make  purchases  of  goods, 
not  connected  with  the  known  business  of  the  firm, 
such  purchases  would  not  bind  the  partnership.  Thus, 
for  example,  if  a  partnership  is  engaged  in  the  mere 
business  of  selling  dry  goods  by  wholesale  or  retail, 
unconnected  with  navigation,  a  purchase  of  a  ship 
by  one  partner,  in  the  name  of  the  firm,  would  not  be 
binding  on  the  other  partners,  unless  they  should  as- 
sent thereto.  So,  if  persons  are  engaged  in  the 
mere  business  of  tallow  chandlers  as  partners,  a  pur- 
chase of  a  cargo  of  flour,  or  of  pepper,  or  of  coffee,  or 
of  other  things  by  one  partner,  wholly  beside  the  busi- 
ness of  the  firm,  would  not  bind  the  other  partners. 
But  if  the  articles  were  such,  as  might  be  applied  or 
called  for  in  the  ordinary  course  of  their  busin&ss,  the 
purchase  of  such  articles  would  bind  the  firm,  eveh 
though  they  were  unnecessary  at  the  time,,  or  were 
bought  contrary  to  the  private  stipulations  between 
the  partners,  or  were  not  designed  to  be  used  in  the 
partnership  at  all,  if  the  vendor  were  not  acquainted 
with  the  facts. 

§  113.  The  real  difficulty  in  many  cases  of  this 
sort  is  to  ascertain,  what  contracts,  engagements,  and 
acts  are  properly  to  be  deemed  within  the  scope  of 
the  particular  partnership  trade  or  business ;  for  these 
are  not  exactly  the  saaie  in  all  sorts  of  trade  or  busi- 
ness. On  the  contrary,  in  many  cases,  rights,  powers, 
and  authorities    over    the    partnership    property .  and 


1  Colly er  on  Partn.  B.  3,  ch.  1,  §  3,  p.  279,  280 ;  Hope  v.  Cust,  1  East^ 
R.  48 ;  Duncan  v.  Lowndes,  3  Camp.  R.  478. 
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partnership  concerns  exist  either  by  usage,  or  by  gen- 
eral understanding,  or  by  natural  implication,  which 
are  whdly  unknown  in  others.  To  answer  the  inquiry, 
then,  satisfactorily,  it  is  not  enough  to  show,  that  in 
other  trades  or  other  business,  certain  rights,  powers, 
and  authorities  are  incident  thereto,  and  may  be  law- 
fully exercised  by  each  of  the  partners ;  but  we  must 
see,  that  they  appropriately  belong  to,  or  are,  by 
usage  or  otherwise,  implied  or  incidental  to  the  par- 
ticular trade  or  business,  in  which  the  partnership  is 
engaged.* 

^  114.  Having  enumerated  some  of  the  general  • 
powers  and  authorities,  which  ordinarily  belong  to 
partnerships,  and  the  general  limitations  thereof,  (a 
subject  which  will  more  fully  occur  hereafter  in  other 
connexions,)  it  may  be  proper  here  to  state,  in  fur- 
ther illustration  of  the  foregoing  remarks,  what  pow- 
ers and  authorities  are  not  ordinarily  deemed  to  be 
^idun  the  scope  of  partnerships,  and  which  therefore 
xequire  some  special  delegation  or  solemn  instrument 
to  confer  them.  And,  in  the  first  place,  it  may  be 
laid  down  as  a  generally  recognised  principle,  that 
one  partner  has  no  power  or  authority  to  submit  or  re- 
fer to  arbitration  any  matters  whatsoever,  concerning 
or  arising  out  of  the  partnership  business.*    The  rea- 


1  Diddnson  v.  Valpy,  10  Barn.  &  Cresw.  128. 

»  Com.  Dig.  Arhilram/tnt,  D.  2;  2  Bell,  Coram.  B.  7,  p.  618,  5th  edit ; 
Stead  V.  Stlt,  3  Bing.  R.  101 ;  Adams  v.  Bankart,  1  Cromp.  Mees.  &  Ros. 
681 ;  Karthaus  v.  Ferrer,  1  Peters,  R.  222,  228 ;  Stran^ord  v.  Green,  2 
Mod.  R.  228;  Buchanan  v.  Curry,  19  John.  R.  137 ;  8  Kent,  Comm.  Lect  * 
4S,  p.  49,  4th  edit ;  Ersk.  Inst  B.  3,  tit  3,  §  23.  —  In  Pennsylvania  and 
Kentucky  a  different  doctrine  is  established  ;  that  one  partner  may  by  an 
unsealed  instrument  refer  any  partnership  matter  to  arbitration,  which  will 
bind  the  partnership.  Taylor  v.  Coryell,  12  Serg.  &  R.  243 ;  Southard  v. 
Steele,  3  Munroe,  R.  433.  See  Catlin  v.  Evans,  1  Dev.  &  Batt  284 ;  per 
Ld.  Abinger  in  Qeworth  v.  Pickford,  7  Mees.  &  Wels.  314, 321. 
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son  assigned  is,  that  it  is  not  within  the  scope  of  the  or- 
dinary business,  or  of  the  powers  or  authorities  neces- 
sary or  proper  to  carry  on  the  business  of  the  part- 
nership.^ Another  reason  is,  that  the  award  may 
call  upon  the  partners  to  do  acts,  which  they  might  not 
otherwise  be  compellable  to  perform.^  But  the  sound- 
est reason  seems  to  be,  that,  as  it  takes  away  the  sub- 
ject matter  from  the  ordinary  cognizance  of  the  estab- 
lished Ck)urts  of  justice,  which  have  the  best  means  to 
investigate  the  merits  of  the  case  by  proper  legal  proo& 
and  testimony,  and  the  means  of  arbitrators  to  ac- 
^  complish  the  same  purposes  are  very  narrow,  and  often 
wholly  inadequate,  it  ought  not  to  be  presumed,  that 
the  partners  mean  to  waive  their  ordinary  legal  rights 
and  remedies,  unless  there  be  some  special  delegation 
of  authority  to  that  effect,  either  formal  or  informal.' 


1  Ibid. 

s  Gow  on  Partn.  ch.  3,  $  2,  p.  66 ;  Adams  v.  Bankait,  1  Cromp.  Mees. 
iL  Rose.  68. 

3  See  Adams  v.  Bankart,  1  Cromp.  Mees.  &  Rose.  681 ;  Bruen  o.  Mar- 
quand,  17  John.  R.  58 ;  3  Kent,  Comm.  Lect  43,  p.  44,  4th  edit  —  Mr. 
Gow  in  the  Supplement  to  his  Treatise  on  Partnership,  London,  1841,  ch. 
3,  §  2,  p.  17,  says ;  **In  the  case  of  Boyd  v.  Emmerson,  (2  Adolp.  &.  EUlis, 
184),  one  question  was,  whether  a  partner  could  bind  his  copartoera  by  a 
parol  submission  to  arbitration  ?  But  the  case  being  disposed  of  on  other 
points,  it  became  unnecessaiy  to  decide  that  question.  However,  Sir  F. 
Pollock,  who  had  to  maintain  the  affirmative,  in  the  course  of  his  argu- 
ment observed,  that  the  point  might  be  considered  as  res  integra,  and 
admitted  that* one  partner  cannot  bind  another  in  a  matter  of  arbitratioii, 
where  the  submission  is  by  deed ;  because,  in  general,  he  cannot  bind 
his  partner  by  any  deed,  (Harrison  v.  Jackson,  7  T.  R.  207).  Bat  it  does 
not  follow  that  one  of  several  persons,  who  are  general  partners,  cannot 
in  any  way  bind  the  rest  by  a  submission  to  arbitration,  upon  a  specific 
matter  of  partnership  right  One  partner  may  bring,  or  settle  an  actioii 
on  behalf  of  the  rest,  (Fumival  v.  Weston,  7  B.  Moore,  356 ;  Harwood 
and  others  v.  Edwards,  Gow  on  Partn.  65,  note  (g),  3d  edit) ;  why  may  h» 
not  enter  into  an  agreement  to  refer  the  subject-matter  ?  And  if  so,  why 
may  not  one  agree,  on  behalf  of  the  rest,  to  be  governed  by  an  opinioDi 
in  which  both  they  and  the  opposite  par^  may  confide?    In  Stitagfofd 
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^116.  It  may  not  perhaps  seem  very  easy  to  see, 
since  one  partner  alone  may  release,  or  even  com- 
pound, or  compromise  a  partnership  debt,^  in  what 
essential  respect  the  latter  power  differs  from  that, 
ivhich  respects  a  submission  to  arbitration.  A  release 
by  one  partner  certainly  binds  all  the  partners,  as  in- 
deed a  receipt  for  the  debt  would  ;  because,  as  a  debt- 
or may  lawfully  pay  his  debt  to  one  of  them,  he  ought 
also  to  be  able  to  obtain  a  discharge  upon  due  pay- 
ment.' There  is  another  technical  reason,  applica- 
Ue  to  such  a  case  ;  which  is,  that  the  release  certain- 


ly. Green,  (2  Mod.  228),  the  submission  appears  to  have  been  by  arbitration 
bond,  and  therefore  the  partner  could  not  be  bound.  In  Stead  v.  Salt,  (3 
Bingk  101),  the  parties  were  not  partners  generally,  but  only  in  the  deal- 
ings, to  which  the  award  related ;  the  matter  was  twice  referred.  In  the 
first  instance,  four  partners  signed  the  agreement  of  reference ;  the  arbi- 
tration went  ofi^  and  the  new  agreement  was  signed  by  three  only.  In 
the  absence  of  any  explanation,  it  was  reasonable  to  suppose,  that  if  both 
agreements  were  signed  by  the  authority  of  all  the  partners,  the  second 
would  have  been  executed  by  the  same  number  as  the  first.  The  passage 
cited  in  that  case,  from  Com.  Dig.  {^bitramenl  D.  2),  from  which  it  was 
implied,  that  a  partner  cannot  bind  his  copartner,  probably  refers  to  sub- 
missions by  deed.  There  is  no  ground  in  reason  for  saying,  that,  in  the 
case  of  a  general  partnership  in  a  banking  firm,  one  partner  cannot  submit, 
on  behalf  of  all,  to  such  a  mode  of  settling  a  dispute  upon  a  partnership 
concern  as  was  adopted  here.  Suppose  the  question  had  been  a  practical 
one,  as  to  something  to  be  done  in  the  course  of  busine?,  might  not  a  part- 
ner have  agreed  to  take  the  judgment  of  an  experienced  person,  as  a  Cus- 
tom-house officer,  a  dock-master,  or  an  eminent  merchant  ?  And  if  so, 
why  not  the  opinion  of  counsel  in  the  present  case  ?  To  h81d,  that  the 
opinion  could  not  be  so  taken,  would  throw  great  impediments  in  the  way 
of  a  veiy  common,  useful,  and  economical  mode  of  settling  such  disputes.'' 
See  post,  $122,  note  (1). 

I  See  6ow  on  Partn.  ch.  2,  §  2,  p.  61,  3d  edit.,  and  Ellison  v.  Darell, 
diere  cited ;  Metcalf  v.  Rycroft,  6  M.  &  Selw.  75 ;  Collyer  on  Partn.  B. 
3,  eh.  2,  $  ],  p.  311,312, 2d  edit 

s  Stead  V.  Salt,  3  Bing.  R.  101 ;  Collyer  on  Partn.  B.  3,  ch.  2,  §  1,  p. 
813,314;  Id.  B.  3,  ch.  4,  §  2,  p.  452,  453;  Id.B.3,  ch.5,§  5,  p.  485, 2d 
edit ;  Pierson  v.  Hooker,  3  John.  R.  68 ;  WatBon  on  Partn.  eh.  4,  p.  225, 
2d  edit ;  Story  on  Agency,  §  49. 
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ly  operates  as  against  the  partner  himself ;  and  if  sq, 
since  no  suit  could  he  brought  for  the  debt,  without 
uniting  him  as  a  plaintiff,  the  release  of  one  plaintiff 
would  necessarily  bar  the  action  as  to  the  others.^ 
The  comprcmiise  of  a  debt,  bj  taking  less  than  its 
nominal  amount,  seems  to  be  an  incident  to  the  cc^ec- 
tion  of  the  debt,  and  may  fairly,  therefore,  be  deemed 
within  the  discretion  confided  to  each  partner ;  and  in- 
deed in  practice  it  is  so  ordinarily  treated.  These 
cases,  therefore,  seem  clearly  distinguishable  from  that 
of  a  submission  to  arbitration,  since  they  steer  wide  of 
the  objections,  which  have  been  already  mentioned,  as 
applicable  to  the  latter. 

^116.  The  Roman  law  coincides  in  many  respects 
with  ours  on  this  subject.  It  admits  a  release  w 
discharge  by  one  joint  creditor  to  the  debtor,  or  a 
release  or  discharge  to  one  joint  debtor  by  the  cred- 
itor, to  be  an  extinguishment  of  the  entire  contract. 
Cum  duo  eandem  pecuniam  aut  promiserinij  aut  stipu- 
kUi  surUj  ipso  jure  et  singuli  in  solidum  deherUur^  et 
singuli  debent.  Ideoque  petitione  acceptilatione  timiM 
tota  solvitur  obligcUio.^    And  yet  by  the  Roman  law  it 


II  ■■ 


1  See  Adams  v.  Bankart,  1  Cromp.  Mees.  &  Rose.  681 ;  Watson  on 
Partn.  ch.  4,  p.  222, 2d  edit. ;  Collyeron  Partn.  B.  3,  cL  2,  §  1,  p.  311, 3152, 
2d  edit ;  Hawkshaw  o.  Parkins,  2  Swanst  R.  542 ;  Halsey  v.  Whitney, 
4  Mason,  Ri  206;  Pierson  v.  Hooper,  3  John.  R.  68;  Balkley  v.  Dayton, 
14  John.  R.  387;  Bruen  v.  Marquand,  17  John.  R.  58;  Ruddock's  Case, 
6  Co.  R.  25  a ;  SaUnon  v.  Davis,  4  Binn.  R.  375 ;  Napier  v.  Rapelie,  9 
Wend.  R.  120.  —  But  although  one  partner  may  release  a  debt  of  the  part* 
nership  in  his  own  name  alone ;  yet,  if  he  enters  into  a  covenant  in  his 
own  name  with  a  debtor  of  the  partnership,  not  to  sue  him  therefor,  that  is 
no  release  of  the  debt ;  and  will  not  prevent  a  suit  from  being  maintained 
by  a  partner,  in  the  names  of  all  the  partners  for  the  debt  The  remedy 
for  the  debtor  in  such  a  case  is  by  a  suit  against  that  partner  for  breach  of 
his  covenant  Walmsey  v.  Cooper,  3  Perr.  dz.  Dav.  TL  149 ;  S.  CL 11 
Adolp.  &  EUis,  216;  post,  §  323, 324. 

SDig.Lib.45,tit2,L8. 
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not  competent  for  one  of  two  creditors,  or  for  one 
of  two  partners,  to  compromise  a  suit,  or  to  submit 
a  controyersy  touching  their  joint  demands  to  arbitra- 
tion, without  the  consent  of  both  ;  for  in  such  a  case 
each  can  act  only  as  the  agent  of  the  other ;  and  a 
general  authority  is  not  deemed  to  include  such  a 
right.  Mandate  generali  non  contineri  etiam  Transac- 
tionemj  decidendi  causa  interpodtam}  The  same  doc- 
trine is  fully  recognised  in  the  law  of  France,^  and 
probably  in  that  of  many  other  nations  of  continental 
Europe. 

^117.  In  the  next  place  it  is  a  general  rule  of  th 
common  law,  that  one  partner,  from  that  mere  rela- 
tion, cannot  bind  the  others  by  a  deed  or  instrument  un- 
der seal,  either  for  a  debt  or  any  other  obligation,  even 
when  contracted  in  the  course  of  their  commercial 
dealings  and  business,  and  within  the  scope  thereof; 
unless  indeed  the  authority  be  expressly  given  under 
the  seals  of  the  other  partners,  and  include  the  very 
act  done  under  seal.^  The  reason  of  this  rule  seems 
to  be  purely  technical ;  and  has  its  origin  in  the  general 
doctrine  of  agency  at  the  common  law ;  where  it  is 
held,  that  an  agent  or  attorney  cannot  execute  a 
deed  or  sealed  instrument,  in  the  name  of  his  principal, 
so  as  to  bind  him  thereby,  as  the  proper  party  thereto, 
unless  the  authority  is  conferred  upon  him  bjr  an  in- 
strament  of  equal  dignity  and  solemnity,  that  is,  by  one 


1  Dif.  Lib.  3,  tit  3, 1.60;  Domat,  B.  1,  tit  15,  $3,  art.  11. 

>  Pothier,  de  Society,  n.  68. 

5  Watson  on  Partn.  ch.  4,  p.  218  to  p.  222, 2d  edit ;  CoUyer  on  Paitn. 
E3,ch.2,  §  1,  p. 308  to  p.  312,  2d  edit;  Gow  on  Partn.  ch.  2,  §2,  p.  57 
to  p.  60,  3d  edit ;  3  Kent,  Comm.  Lect  43,  p.  47,  48, 49,  4th  edit ;  Stoiy 
on  Agency,  §  49, 50,  51 ;  Dickerson  v.  Wheeler,  1  Humph.  R.  51 ;  Na- 
pier V.  Catron,  2  Humph.  R.  534 ;  McNau||rfaten  v.  Partridge,  11  Ohio 
(8unUm)Eep.22a 
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under  seal.^  And  jet  the  common  law  does  not  seem 
in  all  cases  to  follow  out  its  own  principle ;  for  it  is  not 
required  to  execute  any  instrument  or  writing,  not  un- 
der seal,  that  the  authority  to  an  agent,  or  attorney,  or 
partner^  should  be  in  writing.  It  may  be  by  panJ,  ot 
even  be  implied  from  circumstances.'  Ordinarily,  also, 
the  dissolution  of  a  contract  is  required  by  the  common 
law  to  be  by  an  instrument  of  the  same  dignity  and 
solemnity,  as  that,'  by  which  it  is  created.^  Eodem, 
modoj  quo  oritur j  eodem  modo  dissolvitur.^ 

^118.  The  Roman  law  seems  to  have  acted  upon 
one  uniform  principle,  if  not  in  the  formation  of  con- 
tracts, at  least  in  the  dissolution  of  contracts ;  that  is 
to  say,  that  they  might  and  ought  to  be  dissolved  in 
the  same  mode,  in  which  they  were  created.  Nihil 
tarn  naturale  est^  quam  eo  genere  quidque  dissolvercj 
quo  colligaium  est.  Ideo  verborum  Migaiio  verbis 
tollitur ;  nudi  consensus  obligatio  contrario  consensu 
dissolvitur.^  Again;  Prout  quidque  cotUractum  esij 
ita  et  solvi  debet ;  ut  cum  re  contraxerimusj  re  solvi 
debet.^  And  again ;  Et  cum  verbis  aliquid  contrcLxi- 
mus^  vel  re,  vel  verbis^  obligatio  solvi  debeat ;  verbis^ 
veluti  cum  acceptum  promissori  Jit ;   re,  veluti  cum 


1  Story  on  Agency,  §  49 ;  Co.  Litt  48,  b.  Harg.  Note  2 ;  Harrison  o. 
Jackson,  7  Term.  R.  203 ;  Paley  on  Agency,  by  Lloyd,  157, 158 ;  2  Kent, 
Comm.  Lect  41,  p.  613,  4tb  edit ;  Id.  Lect  43,  p.  47, 48,  4th  edit ;  Green 
V.  Beales,  2  Caines,  R.  254 ;  Clement  v.  Brush,  3  John.  Cas.  180 ;  Skin- 
ner 0.  Dayton,  19  John.  R.  513;  Berkeley  v.  Hardy,  5  B.  &  Cresw.  355; 
Gow  on  Partn.  ch.  2,  §  2,  p.  58,  59,  60,  3d  edit;  U.  States  v.  Astley,  3 
Wash.  Cir.  R.  508. 

s  Story  on  Agency,  §  50,  51 ;  Coles  v,  Trecothick,  9  Ves.  250 ;  3 
Kent,  Comm.  Lect  41,  p.  613, 614,  4th  edit 

3  Story  on  Agency,  §  49. 

4  Bacon's  Abridg.  ReltoKf  A. ;  Neal  v.  Sheaffield,  Cra  Jac.  254. 

5  Dig.  Lib.  50,  tit  17, 1.  35;  Pothier,  Oblig.  n.  571  to  n.  580. 

6  Dig.  Lib.  46,  tit  3, 1.  80;  Pothier,  Pand.  Lib.  58,  tit  17,  a  1388. 
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soltnt,  quod  pramisit ;  JEque^  cum  emptio^  vel  vendition 
del  locatio  caniracia  est ;  quoniam  consensu  nudo  con- 
traki  potest^  etiam  dissensu  conirario  dissolvi  poU^} 
But  a  distinction  was  taken  in  the  Roman  law  be- 
tween mere  consensual  contracts,  and  other  civil  ob- 
ligations, which  resulted  from  real  contracts  or  stipula- 
tions under  that  law.  The  former  might  be  discharged 
by  a  simple  agreement;  but  to  discharge  the  latter, 
pltno  jure^  it  was  necessary  for  the  act  to  be  done  by 
the  formality  of  an  acceptilation.^ 


1  Dig.  Lib.  46,  Ut  3,  L  80. 

3  Inst  Lib.  3,  tit  90,  §  1,  % — Pothier  has  expounded  this  doctrine  in 
his  Treatise  on  Obligations,  n.  571,  and  says;  '^According  to  the 
principles  of  the  Roman  law,  there  was  a  difference  between  civil  obli- 
gations resulting  from  consensual  contractB,  which  were  contracted  bj 
the  mere  consent  of  the  parties,  and  other  civil  obligations,  which  re- 
mlted  from  real  contracts,  or  from  stipulations.  With  respect  to  those 
coDtracted  by  the  consent  of  the  parties,  the  release  might  be  made  by 
a  simple  agreement,  by  which  tlie  creditor  agreed  with  the  debtor  to 
hold  him  acquitted,  and  such  agreement  extinguished  the  obligatioii 
pleno  jure.  With  respect  to  other  civil  obligations,  for  the  release  to 
extinguish  the  obligation  pleno  jure,  it  was  necessary  to  have  recourse 
to  the  ibfmality  of  an  acceptilation,  either  simjrfe,  if  the  obligation  re- 
sulted from  a  stipulation,  or  Aquilian,  if  from  a  real  contract  A  simple 
agreement  by  the  creditor  to  acquit  the  debtor,  did  not  extinguish  such 
obligations  pleno  jure;  but  only  gave  the  debtor  an  exception,  or  fin  de 
Don  re^voir,  against  the  action  of  the  creditor,  demanding  the  payment 
of  the  debt,  contrary  to  the  faith  of  the  agreement  This  distinction  and 
these  subtilties  axe  not  admitted  in  the  law  of  France,  in  which  we  hav« 
DO  such  form  as  an  acceptilation  ;  and  all  debts,  of  whatever  kind,  and 
in  whatever  manner  contracted,  are  extinguished,  pleno  jure,  by  a  simple 
agreemtflt  of  release  between  the  creditor  and  debtor,  provided  the 
creditor  is  capable  of  disposing  of  his  property,  and  the  ddbtor  is  not  a 
person,  to  whom  the  creditor  is  prohibited  by  law  fhxn  making  a  donation. 
Therefore  all  that  is  said  in  the  title,  fL  de  Accept  concerning  the  form 
of  an  acceptilation,  and  particularly  that  acceptilation  cannot  be  made 
under  a  condition,  (L.  4.  ff.  de  Acceptil.)  has  no  application  in  the  law  of 
Fnmce.  With  us  there  is  nothing  to  prevent  the  creditor  making  the 
release  of  the  debt  depend  upon  a  condition,  and  the  effect  of  such  a 
release  is  to  render  the  debt  conditional,  the  same  as  if  it  had  been  con- 
tracted under  the  opposite  condition  to  that  of  the  release." 

16* 
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^119.  Upon  the  ground  of  the  general  pmil^e 
of  the  common  law,  it  has  been  held,  that  a  bond, 
signed  by  one  partner  in  the  course  of  the  partner- 
ship business,  without  an  authority  under  seal,  binds 
only  the  partner,  who  signs  and  seals  it,  although  it  is 
signed  and  sealed  in  the  name  of  the  firm.^  Thus,  a 
bond,  given  in  the  name  of  the  &m  at  the  custom 
house,  for  the  payment  of  the  duties  on  goods  im- 
ported for  and  belonging  to  the  partnership,  will  not 
bind  the  partnership,  but  only  the  partner  signing  and 
sealing  the  same.^  A  fortiori^  if  a  deed  be  made  by  one 
partner  in  the  name  of  the  firm,  conveying  away 
the  real  estate  of  the  firm,  it  will  be  invalid  to  con- 
vey the  title  of  the  other  partners,  since  the  law  re- 


^  In  Harrison  v.  Jackson,  7  Term.  R.  203,  206,  Lord  Eenyon  said; 
^  The  law  of  merchants  is  part  of  the  law  of  the  land ;  and  in  mercantile 
transactions,  in  drawing  and  accepting  bills  of  exchange,  it  never  was 
doubted,  but  that  one  partner  might  bind  the  rest  But  the  power  of 
binding  each  other  by  deed  is  now  for  the  first  time  insisted  on,  except 
in  the  nisi-prius  case  cited,  the  facts  of  which  are  not  sufficiently  discloeed 
to  enable  me  to  judge  of  its  propriety.  Then  it  was  said,  that,  if  this 
partnership  were  constituted  by  writing  under  seal,  that  gave  authority 
to  each  to  bind  the  others  by  deed.  But  I  deny  that  consequence,  just 
as  positively  as  the  former ;  for  a  general  partnership  agreement,  though 
under  seal,  does  not  authorize  the  partners  to  execute  deeds  for  each 
other,  unless  a  particular  power  be  given  for  that  purpose.  This  would 
be  a  most  alarming  doctrine  to  hold  out  to  the  mercantile  world ;  if  one 
partner  could  bind  the  others  by  such  a  deed  as  the  present,  it  would 
extend  to  the  case  of  mortgages,  and  would  enable  a  partner  to  give  to 
a  favorite  creditor  a  real  lien  on  the  estates  of  the  other  partners."  See 
8  Kent,  Comm.  Lect  43,  p.  47,  48,  4th  edit 

9  Metcalf  V.  Rycrofl,  6  Maule  &  Selw.  75 ;  Elliot  v.  Davis,  2  Bos.  d& 
Pull.  338;  Hawkshaw  v.  Parkins,  2  Swanst  R.  543;  Harrison  v.  Jackson, 
7  Term.  R.  207;  Skinner  v,  Dayton,  19  John.  R.  5ia— To  cure  this 
very  difficulty.  Congress  have  been  compelled  to  pass  an  act,  providing*, 
that  such  a  bond  given  and  sealed  in  the  name  of  the  firm,  or  partnen^ 
onder  his  seal,  (see  Hawkshaw  v.  Parkins,  2  Swanst  R.  544,)  shall  be 
binding  on  all  of  them.  Act  of  Congress  of  1  March,  18^  ch.  Mf^ 
§25. 
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quires^  that  every  conveyance  of  real  estate  should 
be  by  the  deed  of  the  party  himself,  who  possesses  the 
tide ;  and  another  person  cannot  convey  it  in  his  name, 
except  by  an  authority  under  seal. 

§  120.  This  doctrine  seems  peculiar  to  the  common 
law ;  andy  as  has  been  suggested,  seems  mainly  found- 
ed on   technical  reasoning.     It  has,   however,   been 
sometimes  maintained,  as  founded  in   public   policy; 
and  that  it  would  be  a  dangerous  power,  and  enable  one 
partner  to  give  undue  preferences  to  favorite  creditors. 
But  this  power  now  exists,  as  to  all  personal  property 
and    funds  of  the  partnership;    and,  as  an  original 
ft>undation  of  the  doctrine,  seems  at  once  inadequate, 
and  unsatisfactory.     Indeed,  a  strong  inclination  has 
been  exhibited  in  our  day  to  get  rid  of  the  doctrine, 
Or  to  qualify  and  limit  it  so  far,  that,  practically  speak- 
ingy    it   would    have   little    operation    and  influence. 
One  exception  is,  that  if  the  deed  is  executed  by  one 
partner  in  the  presence  of  and  with  the  assent  of  all 
the   partners,  it  shall   be   deemed   the   deed  of  all.^ 
But,  perhaps,  this  is  not  so  properly  an  exception,  as  it 
is  an  application  of  an  old*  rule  of  the  common  law, 
^hich  makes  a  deed,  executed   by  an  agent  in  the 
presence    of   his   principal,   the   deed  of   the  latter, 
although  the  authority  to  do  it  is  merely  by  parol.^ 
The   case    of   a   release    by  one    partner,   either  in 
his  own  name,  or  in  that  of  the  firm,  of  a  partner- 
ship debt,  may  also  be  thought  to  constitute  another 


1  Ball  V.  Dunsterville,  4  Term.  R.  313;  Bum  v.  Burn,  3  Yes.  578; 
Mackay  v.  Bloodgood,  9  John.  R.  285 ;  Halsey  r.  Whitney,  4  Mason  R. 
232 ;  Collyer  on  Partn.  B.  3,  ch.  %  §  1,  p.  308,  309,  310,  2d  edit  See 
Smith  V.  Winter,  4  Mees.  &  Welsh.  454.  See  Hunter  v.  Plirker,  7  Mees. 
&  Welflb.  322. 

*  Lord  Lovelace's  Case,  W.  Jones,  R.  268;  Story  on  Agency,  §  51 ; 
Gow  on  PartD.  ch.  2,  §  2,  p.  59,  dd  edit 
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exception.  But,  in  fact,  it  turns,  as  we  shall  presently 
see,  upon  another  distinct  consideratioD,  that  a  release 
by  one  joint  creditor  discharges  the  action  as  to  both ; 
and  such  a  deed  of  one  partner  is  clearly  operatiye  as 
to  himself.^ 

^  121.  But  the  main  struggle  has  been,  not  so 
much  to  contest  the  doctrine  of  the  common  law, 
that  an  authority  to  execute  a  sealed  instrument  does 
not  flow  from  the  ordinary  relation  of  partnership, 
as  to  contest  the  doctrine,  that  it  requires  a  pri(H*  au^ 
tbority  under  seal,  or  a  subsequent  ratification  under 
seal,  to  make  the  execution  yalid.^  The  dd  author- 
ities, and,  indeed  the  whole  current  of  decisions  in 
England,  estaUish  the  rigid  doctrine  in  its  fullest  ex- 
tent. They  assert,  that  no  prior  authority,  or  subse- 
quent ratification,  either  verbal,  or  by  writing,  without 
seal,  is  sufficient  to  give  validity  to  the  instrument,  as 
the  sealed  contract  of  the  party .^  This  is  reducing  the 
rule  itself  to  its  true  technical  character,  and  stripping 
it  of  all  pretence  of  being  founded  in  public  policy. 
The  American  Courts  have  in  this  view  stron^y  in- 
clined to  repudiate  it  in  all  cases,  where  an  express, 
or  an  implied  authority  or  confirmation  could  be  justly 
established,  not  under  seal,  whether  it  be  verbal,  or  in 
vmting,  or  circumstantial.^ 

^  122.  Some  of  the   American  decisions  may   be 


1  Gow  on  Partn.  ch.  2,  ^  2,  p.  60, 3d  edit ;  CoUyer  on  Partn.  B.  3,  ch. 
2,§  1,  p.  308  to  p.  31-2,  2d  e<lit ;  Cady  v.  Shepherd,  11  Pick.  R,  400; 
Gram  v.  Seton,  1  Hall,  R.  262;  Skinner  v.  Dayton,  19  John«  R.  513; 
Story  on  Agency,  §  49;  ante,  §  114 ;  Beckham  v.  Drake,  9  Mees.  &  Welsb. 
£r  19,  91  to  94 ;  Beckham  v.  Knights,  1  Mann.  &,  Grang.  738 ;  ante,§  103 
note. 

s  3  Kent,  Comra.  Lect  43,  p.  47,  48,  4th  edit 

3  Gow  on  Partn.  ch.  2,  §  2,  p.  58  to  p.  60,  3d  edit ;  Sleiglitz  o.  Eggin- 
ton.  Holt's  N.  P.  R.  141,  (a) ;  Hunter  v.  Parker,  7  Mees.  &  Wels.  342 ; 
Wallace  o.  Kelsall,  7  Mees.  &  Wels.  264, 272. 

4  3  Kent,  Comm.  Lect  43,  p.  47, 48, 4th  edit 
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supported  upon  the  general  ground,  that  the  act,  if 
done  bj  an  unsealed  instrument,  would  have  been 
within  the  scope  of  the  business  of  the  partnership, 
and  the  powers  and  authorities  belonging  to  each 
partner.^  In  such  cases  there  does  not  seem  any  solid 
reason,  why  the  act,  when  done,  should  be  vitiated  by 
being  under  the  seal  and  signature  of  the  firm. 
There  seems  nothing  incongruous  in  such  a  case  in 
hdding,  that  it  is  binding  on  the  individual  partner,  as 
his  sealed  instrument,  and  on  the  other  partners  as  their 
agreement  or  assignment,  made  by  their  authorized 
agent.^  Thus,  a  purchase  of  goods,  in  the  course  of 
the  trade  and  business  of  the  partnership,  under  the 


I  S.  P.  Tapley  v.  Butterfield,  1  Mete.  R.  515. 

s  See  Harrison  v.  Sterry,  5  Cranch,  289 ;  Cady  v.  Shepherd,  11  Pick. 
R.  400.— In  Anderson  o.  Tompkins,  1  Brock.  Cir.  R.  462,  Mr.  Chief 
Justice  Maisball  said ;  "  It  is  said,  this  transfer  of  property  is  hy  a  deed, 
and  that  one  partner  has  no  right  to  bind  another  by  deed.  For  this  a 
case  is  cited,  which,  I  believe,  has  never  been  questioned  in  England,  or 
in  this  coantiy.  (Harrison  v.  Jackson  et  al.  7  Dum£  and  East,  207).  I 
afn  not,  and  never  have  been,  satisfied  with  the  extent,  to  which  this  doc- 
trine has  been  carried.  The  particular  point  decided  in  it  is  certainly  to 
be  sustained  on  technical  reasoning,  and  perhaps  ought  not  to  be  contro* 
verted.  I  do  not  mean  to  controvert  it  That  was  an  action  of  covenant 
on  a  deed ;  and  if  the  instrument  was  not  the  deed  of  the  defendants, 
the  action  could  not  be  sustained.  It  was  decided  not  to  be  the  deed  of 
the  defendants,  and  I  submit  to  the  decision.  No  action  can  be  sustained 
against  the  partner,  who  has  not  executed  the  instrument,  on  the  deed  of 
his  copartner.  No  action  can  be  sustained  against  the  partner,  which 
rests  on  the  validly  of  such  a  deed,  as  to  the  person,  who  has  not  ex- 
ecuted it  This  principle  is  settled.  But  I  cannot  admit  its  application 
in  a  case,  where  the  property  may  be  transferred  by  delivery,  under  a  parol 
contract,  where  the  right  of  sale  is  absolute,  and  the  change  of  property  is 
consummated  by  delivery.  I  cannot  admit,  that  a  sale,  so  consummated, 
is  annulled  by  the  circumstance,  that  it  is  attested  by,  or  that  the  trusts  un- 
der which  it  is  made,  are  described  in  a  deed.  No  case  goes  thus  far ; 
and  I  think  such  a  decision  could  not  be  sustained  on  principle."  See  also 
Sale  V.  Dishman*s  Executors,  3  Leigh,  R.  548 ;  Collyer  on  Partn.  B.  3, 
cL2,  §  I,  p. 313, 2d  edit;  S.  P.  Hunter  v.  Parker,  7  Mees.  &  Wels.  322. 
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seal  of  the  firm,  has  been  held  binding  on  the  firm.^ 
But  the  more  general  doctrine,  and  indeed,  that 
which  is  principally  relied  on,  b,  that  a  prior  authority, 
or  a  subsequent  ratification,  not  under  seal,  but  either 
express  or  implied,  verbal  or  written,  b  sufficient  to 
estaUish  the  deed,  as  the  deed  of  the  firm,  and  binding 
upon  it  as  such.^ 

^  122  a.  In  the  next  place,  although  one  partner 
may  procure  advances  of  money  to  carry  on  the  busi-* 
ness  of  an  established  partnership,  and  thereby  bind 
the  firm ;  yet  if  the  partnership  is  not  established,  <uie 
partner  has  not  an  implied  authority  to  Innd  the  firm 
for  advances  in  the  incipient  state  thereof  to  raise  cap* 
ital  therefor.' 


1  Cady  V.  Shepherd,  11  Pick.  R.  400. 
Vv^  9  Skiiiner  v.  Dayton,  19  John.  R.  512;  Cady.o.  Shepherd,  11  Pick.  R, 
400;  Gram  v.  Seton,  1  Hall,  R.  262. — The  whole  reasoning,  on  which 
this  doctrine  depends,  as  well  as  the  authorities,  on  which  it  is  founded, 
were  most  ably  and  elaborately  reviewed  in  the  case  of  Cady  v.  Shepherd^ 
11  Pick.  R.  405,  406,  and  in  Gram  v.  Seton,  1  Hall,  R.  262.  In  the  lat- 
ter case  especially,  all  the  English,  as  well  as  the  American  authorities, 
were  examined  at  great  length  by  Mr.  Chief  Justice  Jones,  and  his  judg- 
ment is  worthy  of  a  most  attentive  perusaL  On  that  occasion  he  said ; 
**  The  principle,  that  a  partner  cannot,  by  virtue  of  the  authority  he  de- 
rives fh>m  the  relation  of  copartnership,  bind  his  copartner  by  deed,  baa 
been  too  long  settled  to  be  now  shaken.  It  is  the  technical  rale  of  the 
common  law  applicable  to  deeds,  which  has  been  engrailed  into  the  com- 
mercial system  of  the  law  of  partnership ;  and  unless  the  charter-party 
in  question  can,  under  the  circumstances  of  this  case,  be  construed  to  be 
the  deed  of  Bunker,  the  defence  must  prevail.  The  reasons  for  the  re- 
strictions are  not  very  satisfactory ;  for  all  the  mischiefs,  which  the  ex- 
positors of  the  rale  ascribe  to  the  authority  of  members  of  a  copartner- 
ship to  seal  for  their  copartners,  may  flow  almost  as  extensively,  and 
nearly  with  equal  facility,  from  the  use  of  the  name  and  signature  of 
the  copartnership.  The  dangers  of  allowing  the  use  of  a  seal  to  the 
members  of  a  copartnership  are  supposed  to  consist  in  these  two  attri- 
butes of  the  seal ;  that  it  imports  a  consideration,  and  that  it  Is  compe- 

3  Fisher  v.  Taylor,  2  Hare,  R.  218, 229. 
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^  123.  These  seem  to  be  the  principal  exceptions 
to  the  authority  of  one  partner  to  bind  the  partner* 
ship  by  his  Cfwn  acts  and  contracts,  done  within  the 
scope  of  partnerriiip  trade  and  business,  and  for  the 


tent  to  conTey  absolutely,  or  to  char£^  and  eDcomber  real  estate.  But 
negotiable  paper,  by  which  the  partner  may  bind  the  firm,  equally  importt 
a  coonderatioii  with  a  aeil ;  and  upon  general  principles,  the  use  of  the 
seal  of  the  eopartoei^  equally  with  the  signature  of  the  copartnership, 
would,  if  permitted,  be  restricted  to  copartnership  purposes  and  copart- 
nership operations  solely ;  and  the  joint  deed  of  the  copartners,  executed 
by  the  proetnt  for  the  absent  members,  be  held  con^ietent  to  convey  or 
to  encumber  the  copartnership  property  alone,  and  to  have  no  operation 
upon  the  private  funds  or  separate  estate  of  the  copartners.  With  these 
restrictions  upon  the  use  and  operation  of  the  seal,  is  not  the  power  of 
a  partner  to  bind  his  copartner,  and  to  charge  and  encumber  his  estate, 
as  great  and  as  mischievous,  without  the  authority  to  use  the  seal  of  the 
absent  partner,  as  it  would  be  with  that  authority  ?  Those  powers  un- 
deniably place  the  fortune  of  the  members  of  a  general  copartnership,  to 
a  great  degree  at  the  disposal  of  any  one  of  the  copartners ;  but  it  is 
necessary  to  the  beneficial  management  of  the  joint  concern,  that  ezten- 
aive  powers  should  be  vested  in  the  members,  who  compose  it ;  and  when 
the  copartners  live  remotely  from  each  other,  their  joint  business  con- 
cerns cannot  be  advantageously  conducted  or  carried  on,  without  a  lati- 
tude of  authority  in  each,  which  is  inconsistent  with  the  perfect  safety  of 
the  other  copartners.  It  cripples  the  operation  of  a  partner,  whose  dis- 
tant residence  precludes  a  pevsonal  cooperation,  to  deny  him  the  use  of 
the  seal  of  his  copartner  for  instrumentB  requiring  it,  and  which  the  ex- 
igences of  their  joint  concerns  render  expedient  or  beneficial  to  thenL 
He  most  be  clothed  with  the  power  to  execute  deeds  for  his  copartner, 
when  necessarily  required  for  the  purposes  of  the  trade ;  and  if  that 
aothoiitj  IS  not  inherent  in  the  copartnership,  it  must  be  conferred  by 
letter  of  attoniey,  and  it  must  be  general,  or  it  will  be  inadequate  to  the 
ends  of  its  creation.  A  copartnership,  especially,  which  is  employed  in 
foieigB  timde^  and  has  occasion  to  emj^oy  ships  for  the  transportation  of 
merchandise,  or  to  borrow  money  on  respondentia,  if  its  members  are 
dispersed,  as  is  often  the  case,  must  be  seriously  embarrassed  in  its  oper- 
ations by  the  application  of  the  rule,  that  requires  every,  copartner,  who 
isto  be  bound  by  the  charter-party  or  the  respondentia  bond,  to  seal  it 
personally,  or  by  attorney  duly  constituted  for  that  specific  purpose,  with 
bii  own  seal  Similar  difiiculties  would  arise  out  of  the  same  rule,  when 
^operations  of  the  house  required  the  copartnership  to  execute  other 
deeds.    Can  it  then  be,  that  this  stem  rule  of  the  comnuxi  law,  which 
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purposes  thereof.  But  another  question  may  arise; 
and  that  is,  whether  in  cases  of  partnership  the  ma- 
jority is  to  govern  in  case  of  a  diversity  of  opinion 
between  the  partners,  as  to  the  partnership  business 
and  the  conduct  thereof;  or,  whether  one  partner 
can,  by  his  dissent,  arrest  the  partnership  business,  or 
suspend  the  ordinary  powers  and  authorities  of  the 
other  partners  in  relation  thereto,  against  the  will  of 
the  majority.  Where  there  is  no  stipulation  in  the 
partnership  articles  to  control  or  vary  the  result,  (for 
if  there  be  any  stipulation,  that  ought  to  govern,')  the 


has  its  appropriate  sphere  of  action,  and  a  most  nlatary  operation  on 
those  relations  of  society,  where  men,  not  otherwise  connected,  are  the 
owners  of  undivided  property,  is  to  be  applied  in  all  its  force,  and  to 
govern,  with  unbending  severity,  in  the  concerns  of  copartners,  whose  in- 
timate connexion  and  mutual  interest  require  such  large  power  and 
ample  confidence  in  the  integrity  and  prudence  of  each  other,  to  give  to 
their  operations  efficiency,  vigor  and  success  ?  The  pressure  of  these 
considerations  has  induced  a  relaxation  of  the  common-law  rule,  to  adapt 
it  to  the  exigencies  of  commercial  copartnerships,  and  other  associatioos 
of  individuals,  operating  with  joint  funds  for  the  common  benefit  The 
rule  itself  remains ;  but  the  restrictions  it  imposes  are  qualified  by  the 
application  of  other  principles.  The  general  authority  of  a  partner,  for 
example,  derived  from  his  relation  to  his  copartners,  does  not  empower 
him  to  seal  an  instrument  for  them,  so  as  to  make  it  binding  upon 
them  without  their  assent,  and  against  their  will.  This  is  the  fair  import 
of  the  modem  cases,  and  is,  I  apprehend,  the  principle  courts  are  dis- 
posed to  apply  to  the  use  of  a  seal  in  joint  contracts  for  copartnership 
purposes.  An  absent  partner  is  not  bound  by  a  deed  executed  for  him 
by  his  copartner,  without  his  previous  authority  or  permission,  or  hb  sub- 
sequent assent  and  adoption.  Bnt  the  previous  authority  or  permissioo 
of  one  partner  to  another  to  seal  for  him,  or  his  subsequent  adoption  of 
the  seal  as  his  own,  will  impart  efficacy  to  the  instrument  as  his  deed ;  and 
that  previous  authority  or  subsequent  adoption  may  be  by  parol.  These 
are  the  results*,  which  I  deduce  from  the  judicial  decisions,  especiaUj 
those  of  our  own  courts,  on  the  subject;  and  if  lam  correct  in  my  deduc- 
tion, the  conclusion  must  be  favorable  to  the  validity  of  this  chaIte^• 
party,  as  the  deed  of  both  tlie  partners." 

1  Const  V.  Harris,  Turn.  &  Russ.  R.  496, 517, 518, 521 ;  3  Kent,  Comm. 
Lect  43,  p.  45,  4th  edit 
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general  rule  would  seem  to  be,  that  each  partner  has 
an  equal  voice,  however  unequal  the  shares  of  the 
respective  partners  may  be,  because  in  such  a  case, 
each  partner  has  a  right  to  an  equal  share  of  the 
profits ' ;  and  the  majority,  acting  fairly  and  bond  fide^ 
have  the  right  and  authority  to  conduct  the  partnership 
business,  within  the  true  scope .  thereof,  and  dispose  of 
the  partnership  property,  notwithstanding  the  dissent  of 
the  minority.'    Where  there  are  but  two  persons  in  the 


1  See  ante,  §24. 

*  Cdlyer  on  Partn.  B.  2,  ch.  3,  $  1,  p.  129, 130 ;  Id.  &  3,  ch.  1,  §  262, 
2d  edit ;  3  Chitty  on  Commerce  and  Manuf.  ch.  4,  p.  236 ;  Const  v. 
Harris,  Tom.  &  Rubs.  R.  496,  517,  518,  524,  525 ;  Kirk  v.  Hodgson,  3 
John.  Ch.  R.  400,  405, 406.  —  It  is  not  easy  to  say,  that  this  doctrine  is 
so  entirely  settled,  as  to  admit  of  no  controversy.  The  elementary  writ- 
era  are  not  all  agreed  ahout  it;  and  the  dicta  of  Judges  do  not  always  ad- 
mit its  coirectness.  Still,  it  appears  to  me,  that  the  text  states  the  true 
doctrine,  fairiy  deducible  from  a  just  survey  of  all  the  leading  authorities. 
On  one  occasion.  Lord  Eldon  said ;  **  If  T  consider  them  (a  lodge  of  free- 
masons) as  individuals,  the  majority  had  no  right  to  bind  the  minority.'' 
Uoyd  V.  Loaring,  6  Ves.  777.  But  that  was  not  a  case  strictly  of  partner- 
ship ;  bot  rather  of  a  club.    Mr.  Watson,  in  his  Treatise  on  Partnership, 

(ch.  4,  p.  194, 2d  edit)  says ;  "We  have  seen  in r.  Lay  field.  Lord 

Holt  held,  that  the  act  of  one  partner  should  be  presumed  the  act  of  the 
otiiers,  and  should  bind  them,  unless  they  could  show  a  disclaimer.  And 
it  would  seem,  that  even  during  the  subsistence  of  the  partnership,  and  in 
the  established  course  of  trade,  one  partner  may  to  a  certain  degree  limit 
his  responsibility.  If  there  be  any  particular  speculation  or  bargain  pro- 
posed, which  he  disapproves  of,  by  giving  dlitinct  notice  to  those,  with 
whom  bis  copartners  are  about  to  contract,  that  he  will  not  in  any  manner 
be  concerned  in  it,  they  coold  not  have  recourse  upon  him ;  as  proof  of 
this  nodee  would  rebut  his  prim&  facie  liability.  The  partnership  in  that 
case  nu^  either  be  considered  as  dissolved,  or  quoad  hoc  as  suspended. 
Where  three  persons  entered  into  partnership  in  the  trade  of  sugar-boil- 
ing, and  agreed,  that  no  sugars  should  be  bought  without  the  consent  of 
the  majori^;  one  of  them  afterwards  makes  a  protest,  that  he  would  no 
longer  be  concerned  in  partnership  with  them.  The  other  two  persons 
tfter  make  a  contract  for  sugars,  the  seller  having  notice,  that  the  third 
hid  disclaimed  the  partnership,  he  shall  not  be  charged."  The  case  in 
Bilkeld,  292,  will  not  be  found  to  justify  the  broad  conclusion  of  the  an- 

Partn,  17 
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firm,  and  they  dissent  from  each  other,  it  would  seem  a 
just  result,  that  it  amounts  to  a  temporary  suspension 
of  the  right  and  authority  of  each  to  carry  on  or  man- 
age the  partnership  business,  or  dispose  of  the  partner- 
ship property,  in  respect  to  all  persons  having  notice 
of  such  disagreement.^  But  in  every  case,  where  the 
decision  of  the  majority  is  to  govern,  it  would  seem  rea- 
sonable, that  the  minority,  if  practicable,  should  have 
notice  thereof  and  be  consulted ;  and  if  the  majority 
should  choose  wantonly  to  act  without  information  to, 
or  consultation  with  the  minority,  it  would  hardly  be 
deemed  a  bond  fide  transaction,  obligatory  upon  the 
latter.^ 


thor.  It  was  there  held,  that  partners  would  he  presumed  to  have  assented 
to  a  transaction  designed  for  their  benefit,  unless  they  had  refused  to  be 
concerned  in  it  The  case  in  16  Vin.  Abridg.  244,  A.  pi.  12,  is,  indeed,  di- 
rectly in  point  But  the  same  case  is  reported  under  the  name  of  Minnet 
V,  Whinnery,  3  Bro.  Pari.  Rep.  523,  (5  Bro.  Pari.  Cas.  by  Tomlins,  489) 
where  it  appears,  that  the  case  turned  upon  very  different  considerations, 
and  facts  establishing  an  exclusive  credit  to  the  other  partners,  contract- 
ing the  debt,  and  that  there  had  been  a  dissolution  of  the  partnership  at 
the  time.  See  Collycr  on  Partn.  B.  3,  ch.  ],  p.  261,  2d  edit  In  the  case 
of  Vice  V.  Fleming,  1  Younge  &  Jerv.  227,  230,  Mr.  Chief  Baron  Alex- 
ander said ;  "  It  is  clear  that  the  defendant  might,  by  an  absolute  notice, 
have  discharged  himself  from  all  future  liability,  whether  he  ceased  or 
continued  to  be  a  partner."  Mr.  Baron  Garrow  added ;  "  All  the  partners 
of  a  firm  are  liable  for  the  debts  of  the  firm ;  but  this  responsibility  may 
be  limited  by  express  notice  by  one,  that  he  will  not  be  liable  for  the  acts 
of  his  copartners.*^  It  does  not  seem  to  me,  that  the  facts  of  that  case  re- 
quired so  strong  a  statement,  or  that  the  point  was  positively  in  judgment 
The  case  of  Willis  v.  Dyson,  1  Starkie,  R.  164,  is  not  in  point ;  for  thme 
were  but  two  partners,  and  they  dissented  in  opinion,  and  notice  was 
given  by  one.  In  Lord  Galway  v.  Mathew,  1  Camp.  R.  403,  S.  C.  10  Easti 
R.  264,  a  majority  of  the  partners  did  not  concur  in  giving  the  note. 
See  Rooth  v.  Quin,  7  Price,  R.  193 ;  3  Kent,  Comra.  Lect  43,  p.  45,  4th 
edit;  Collyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  129,  130,  2d,  edit;  Gow  on 
Partn.  ch.  2,  §  2,  p.  52,  3d  edit,  and  note,  ibid,  of  American  Editor  (Mr. 
Ingraham);  Id.  ch.  4,  §  1,  p.  149. 

1  Willis  V.  Dyson,  1  Stark.  R.  164. 

9  Const  0.  Harris,  Turn.  &l  Russ.  R.  496,  525,  527.  —  In  this  caae 


CH.  VII.]  POWERS    AND   AUTHORITIES.  195 

^  124.  The  Roman  law  seems  to  have  adopted  the 
general  rule,  that  no  act  was  binding  upon  all  the 
partners,  unless  so  far  as  it  was  expressly  or  impliedly 
agreed   to   by  all;    and   consequently  the   refusal   or 
prohibition  of  one   rendered  the  act  a  nullity,  as  to 
himself.     In  this  respect  the  partner  prohibiting  was 
held  to  have  a  superior  right  against  the  others.     In 
re  communi  neminem  dominarum  jure  facere  quicquam^ 
invito  aUerOj  posse.     Unde  manifestum  est  prohibendi 
jus  esse ;  in  re  enim  pari  potior  em  causam  esse  prohi- 
heniis  constat.    Sed  etsi  in  communi  prohiberi  socitis 
a  socioj  ne  quid  faciat^  potest^  ut  tamen  factum  opus 
tdlatj  ut  cogi  non  potest^  si  cum  prohibere  poteraty  pra^ 
termisit.^     The  French  law  has  adopted  the  same  doc- 
trine, in  the  absence  of  all  counter  stipulations  of  the 
parties.^    But  if  the  administration  of  the  partnership 
be  confided  to  one  or  more  of  the  partners,  the  others 
cannot  recall  that  authority,  or  annul  or  prohibit  its 
exercise  during  the  existence  of  the  partnership,  or  the 


liord  Eldon  said ;  **  I  call  that  the  act  of  all,  which  Lb  the  act  of  the  ma- 

jori^,  prcmded  all  are  coosulted,  and  the  majority  are  acting  hook  fide, 

meetiDg  not  for  the  purpose  of  negativing  what,  when  they  are  met  to- 

gether,  they  may,  after  due  consideration,  think  proper  to  negative.    For 

a  majoriQr  to  say.  We  do  not  care,  what  one  partner  may  say,  we  being 

the  majority,  will  do  what  we  please,  is,  I  apprehend,  what  this  court  will 

not  aUow."    Again ;  *'  In  all  partnerships,  whether  it  is  expressed  in  the 

deed  or  not,  the  partners  are  bound  to  be  true  and  faithful  to  each  other. 

They  aro  to  act  upon  the  joint  opinion  of  all,  and  the  discretion  and 

jodgment  of  any  one  cannot  be  excluded.    What  wei^t  is  to  be  given 

to  it  10  another  question.    The  most  prominent  point,  on  which  the  court 

•eti,  in  appointing  a  receiver  of  a  partnership  concern,  is,  the  circum- 

Kance  of  one  partner,  having  taken  upon  himself  the  power  to  exclude 

another  partner  from  as  full  a  share  in  the  management  of  the  partner- 

dup,  as  he,  who  assumes  that  power,  himself  enjoys.^ 

»  Dig.  Ub.  10,  tit  2,  L  28 ;  Pothier,  Pand.  Lib.  17,  tit.  2,  n.  27;  1  Do- 
BU,  B.  1,  tit  8,  §  4,  art  22. 
<  Pothier,  de  Society,  n.  87  to  n.  91. 
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[Hresumed  duration  of  the  authority.^  Such  alsa  is 
the  rule  of  the  Scottish  law ;  ^  and  of  the  Louisiana 
Code.' 

§  125.  The  doctrine  of  the  common  law  above 
stated,  as  to  the  right  of  the  majority  to  govern  in  all 
cases,  where  the  stipulations  of  the  articles  of  the  part- 
nership do  not  import  the  contrary,  must  be  strictly 
confined  to  acts  done  within  the  scope  of  the  busi- 
ness of  the  partnership,  and  does  not  extend  to  the 
right  to  change  any  of  the  articles  thereof.  In  such  a 
change  it  is  essential,  that  all  should  unite;  othet'-' 
wise  it  is  not  obligatory  [upon  them.  This  is  em- 
{Aatically  true  in  cases  of  joint  associations,  and 
joint  stock  companies  of  an  extensive  nature,  in  the 
constitution  of  which  certain  articles  are  treated  aa 
fundamental,  and  cannot  be  altered  or  varied  without 
the  consent  of  all  the  members ;  for  the  rule,  which 
applies  to  public  bodies,  strictly  so  called,  that  the  ma- 
jority is  to  govern  in  all  cases,  is  inapplicable  to  pri- 
vate associations,  where  the  terms  originally  prescribed 
for  the  association,  must  and  ought  to  remain  in  full 
force,  until  abrogated  by  the  consent  of  all  the  asso- 
ciates.^ 


1  Pothier,  de  Society,  il  71, 9a 
9  1  Stair,  Inst  tit  16,  §  4,  p.  157. 

3  Code  of  Louinana,  art  2838, 2839, 2841. 

4  Livingston  v.  Lynch,  4  John.  Ch.  R.  573,  597.  —  In  this  case  Mr. 
ChancellcMT  Kent  said ;  **  Lord  Coke  (Ca  Litt  181,  b.)  took  the  distinction 
between  public  and  private  associations,  and  admitted,  that  in  matters  of 
public  concern,  the  voice  of  the  majority  should  govern,  because  it  was 
for  the  public  good,  and  the  power  was  to  be  more  favorably  expounded 
than  when  it  was  created  for  private  purposes.  In  Viner,(tit  Jhtihoriij^ 
B.)  we  have  several  cases  marking  the  same  distinction ;  and  it  is  now 
well  settled,  that  in  matters  of  mere  private  confidence,  or  personal  tnut 
or  benefit,  the  majority  cannot  conohide  the  minority.    Bat  where  tlie 


CH.  YII.]  POWERS    AND   AUTHORITIES.  197 

power  ifl  of  a  public  or  general  nature,  the  voice  of  the  majority  will 
control,  on  grounds  of  public  convenience ;  and  this  is  also  part  of  the 
law  of  corporations.  (Attorney  General  o.  Davy,  d  Atk.  212;  The  King 
9.  Beeston,  3  Term  Rep.  592 ;  Withnell  v.  Gartham,  6  Term  Rep.  388; 
Grindley  v.  Barker,  1  Bos.  &  PulL  229 ;  Green  v.  Miller,  6  Johns.  Rep. 
39 ;  5  Ca  63;  a.)  In  Lloyd  v.  Loaring,  (6  Vesey,  773,)  there  was  a  suit 
by  three  persons,  on  behalf  of  themselves  and  all  the  other  members  of 
a  lodge  of  free. masons ;  and  Lord  Eldon  observed,  '*  that  if  he  considered 
them  as  individuals,  the  majority  had  no  right  to  bind  the  minority.  One 
individual  has  as  good  a  right  to  possess  the  property  as  any  other,  unless 
he  can  be  a^cted  by  some  agreement^  Mr.  Abbott  (Law  of  Shipping 
part  1,  ch.  3,  §  2,)  admits  the  extreme  inconvenience,  under  the  law  of 
TilngUfwIj  of  enjoying  personal  chattels  vested  in  several  distinct  propri- 
etors, without  a  common  consent  and  agreement  among  them.  But  the 
case  most  applicable  to  the  one  before  us,  is  that  of  Davies  v.  Hawkins 
(3  Manle  &  Selw.  4881)  A  company  was  formed  for  brewing  ale,  and 
by  deed  they  confided  the  conduct  of  the  business  to  two  persons,  who 
were  to  be  trustees  of  the  company.  General  quarterly  meetings  of  the 
company  were  to  be  held.  It  was  resolved  by  the  K.  B.,  that  one  person 
only  could  not  be  appointed  at  a  general  quarterly  meeting,  in  place  of 
the  two  cniginally  appointed  under  the  deed,  unless  such  alteration  was 
made  by  the  consent  of  all  the  subscribers.  Lord  Ellenborough  said, 
that  *  a  change  had  been  made  in  the  constitution  of  this  company,  which 
could  not  be  made  without  the  consent  of  the  whole  body  of  the  subscri- 
bers. It  was  such  a  substituted  alteration  in  its  constitution,  as  required 
the  assent  of  all.' " 


17 
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CHAPTER  VIII. 

LIABILITIES     AND     EXEMPTIONS     OF    PARTNERS     AS     TO 

THIRD   PERSONS. 

^  126.  There  are  certain  powers  and  authorities, 
which  from  long  usage  and  recognition  are  so  geiM- 
rally  attached  to  all  sorts  of  partnerships,  that  thejr 
will  be  deemed  to  exist  by  presumption  of  law  (pre- 
sumptione  juris  et  de  jure^)  unless  there  is  clear  evi-' 
dence  to  repel  the  presumption,  or  some  positire  con*' 
trary  stipulation  be  agreed  upon  between  the  parties. 
Thus,  for  examjde,  each  partner  may,  as  we  havtt 
seen,  buy  and  sell  goods,  belonging  to  or  for  the  use 
of  the  partnership,  or  the  ordinary  business  thereof;' 
each  partner  may  pledge  the  partnership  property,  or 
borrow  money  for  partnership  purposes,  on  the  credit 
of  the  firm.*  These  cases  are  sufficiently  clear  from 
what  has  been  already  suggested  in  a  former  section.' 


1  CoUjer  on  P&rtn.  B.  3,  ch.  1,  §  1,  p.  263, 264, 265, 267, 2d  ediL ;  Hyatt 
V.  Hare,  Comb.  R.  383 ;  Thicknesse  v.  Bromilow,  2  Cromp.  &  Jerv.  431 ; 
&nte,  §  102 ;  Livingston  v.  Roosevelt,  4  John.  R.  251 ;  U.  States  Bank  v. 
Binney,  5  Mason,  R.  176 ;  S.  C.  5  Peters,  R.  529. 

s  Collyer  on  Partn.  B.  3,  ch.  1,  §  1,  p.  263,  267 ;  Id.  290,  291, 2d  edit. ; 
Rothwell  V.  Humphreys,  1  Esp.  406  ;  Thicknesse  v.  Bromilow,  2  Crompi 
&  Jerv.  4;31 ;  Bank  of  U.  States  v.  Binney,  5  Mason,  R.  176 ;  S.  C.  5  Pe- 
ters, R.  529 ;  Fox  v.  Hanbury,  Cowp.  R.  445;  Raba  v.  Ryland,  Gow,  R. 
132 ;  Tupper  v.  Haythom,  Gow,  R.  135 ;  Reid  v.  Hollinshead,  A  B,  Sl 
Cresw.  867;  Church  v.  Sparrow,  5  Wend.  R.  223;  Livingston  v.  Room* 
velt,  4  Johns.  R.  251, 265 ;  2  Bell,  Comro.  B.  7,  p.  615,  616,  5th  edit; 
3  Kent,  Comm.  Lect. 43,  44,  45,  46,  4th  edit.;  Gow  on  Ptrtn.  ch.  2,  §  9|pii 
36  to  p.  56, 3d  edit ;  Watson  on  Partn.  ch.  4,  p.  195 ;  U.  States  Bank  v. 
Binney,  5  Mason,  R.  156 ;  S.  C.  5  Peters,  R.  529. 

3  Ante,  §  102. 
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But  the  same  doctrine  cannot  be  as  universallj  af- 
firmed, as  to  the  right  to  draw,  or  indorse,  or  accept, 
or  negotiate  bills  of  exchange,  or  to  make,  or  indorse 
promissory  notes,  not  being  the  securities  of  third  per- 
sons, held  by  the  firm,  as  a  part  of  the  funds  thereof, 
and   theredoae  disposaUe  accordingly.      For  although 
in   the   ordinary   course   of  commercial    partnerships 
these  are  known  and   universally  acknowledged  ope- 
rations, which  any  partner  is  competent  to  transact, 
because  they  arise  from  the  usages  of  trade,  and  the 
previous  consent  of  all  the  partners,  and  from  this  uni- 
?ersality  in  practice,  they  are  now  adopted  as  a  gen- 
eral rule  of  law ;  ^  yet  it  by  no  means  follows,  that  the 
like  rule  prevails  in  all  other  sorts  of  partnership,  or 
in  such  as  are  of  a  special  and  peculiar  nature.^    The 
ibundation  of  any  general  and  known  usage  may  here 
altogether  fail,  and  the  very  nature,  or  organization, 
or   objects  of   the    partnership    may  show,  that  it  is 
neither  a  proper  nor  a  necessary  power  to  be  exercised 
by   a  partner.^     Thus,  if  a  partnership  is  organized 
for  mining  or  for   farming   purposes,  the   directors  or 
active    agents   thereof  will   not,  as  incident   thereto, 
possess  a  power  to  draw  or  accept  bills,  or  to  draw  or 
indorse  notes  for  the  company.     But  there  should  be 
some    proof,  that  an   express   authority  is   given   for 


1  Collyer  on  Psrtn.  B.  3,  ch.  1,  § 2,  p.  268  to  p.  279,  2d  edit.;  Thick- 
Bean  «.  Bromilow,  2  Cromp.  &  Jerv.  425 ;  U.  States  Bank  v.  Binney,  5 
MasoB,  R.  176,.  184 ;  S.  C.  5  Peters,  R.  529 ;  Livingston  v.  Roosevelt,  4 
Jolin.  R.  351 ;  Swan  v.  Steele,  7  East,  R.  210;  Gow  on  Partn.  ch.  2,  §  9, 
pi  38  to  pu  50, 3d  edit ;  Le  Roy  t .  Johnson,  2  Peters,  R.  186;  Harrison  f  • 
JaekioB,  7  Term  R.  203,206. 

*  Dickinson  v.  Valpy,  10  B.  Sl  Cresw.  128 ;  Thicknesse  v.  Bromilow, 
2  Cromp.  &  Jerv.  425,  43a 

'  Collyer  on  Partn.  R  3,  ch.  2,  §2,  p.  329, 330, 2d  edit;  Gowon  Partn. 
eh.  4,  §  1,  p.  149, 150, 3d  edit 
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this  purpose,  or  that  it  is  implied  by  the  usages  of 
the  business,  or  the  ordinary  exigencies  and  objects 
thereof.^ 

§  127.  The  like  observations  apply  with  increased 
force  to  cases  of  guaranty.*  If  one  partner  gives  a 
letter  of  credit  or  guaranty  in  the  name  of  the  part- 
nership, it  is  not  to  be  treated,  as  of  course  binding 
on  the  partnership ;  for  it  is  not  a  natural  or  necessary 
incident  in  all  sorts  of  partnerships  for  one  partner  to 
possess  the  power  to  bind  his  copartners  by  a  guaranty. . 
It  must  be  sho^'n  to  be  justified,  either  by  the  usages  of 
the  particular  trade  or  business,  or  by  the  known  habits 
of  the  particular  partnership,  or  by  the  express  or  im- 
plied approbation  of  all  the  partners  in  the  given  case.' 


1  Colly er  on  Partn.  B.  3,  ch.  1,  §  2,  p.  269, 2d  edit ;  DickinsoD  o.  Valpy, 
10  B.  &  Cresw.  128 ;  MuUett  v.  Hutchison,  7  B.  &  Cresw.  639 ;  Thick- 
nesse  v.  Bromilow,  2  Cromp.  &  Jcrv.  435;  Greenslade  v.  Dower,  7  Bam. 
&.  Cresw.  635.  —  Pothier  has  put  several  cases  illustrative  of  an  analo- 
gous doctrine,  in  cases  of  partnerships  not  commercial.  Pothier,  de 
Society,  n.  102, 103,  104.  Mr.  Chancellor  Kent  has  well  summed  up  the 
doctrine  in  his  Commentaries,  (3  Kent,  Comm.  Lect  43,  p.  46,  4th  edit.) 
He  says ;  ^  It  was  formerly  understood,  that  one  partner  might  bind  his 
copartners  by  a  guaranty,  or  letter  of  credit,  in  the  name  of  the  firm  • 
and  Lord  Eldon,  in  the  case  Ex  parte  Gordon,  considered  the  point  too 
clear  for  argument.  But  a  different  principle  seems  to  have  been  adopt- 
ed; and  it  is  now  held,  both  in  England  and  in  this  country,  that  one 
partner  is  not  authorized  to  bind  the  partnership  by  a  guaranty  of  the  debt 
of  a  third  person,  without  a  special  authority  for  that  purpose,  or  one  to  be 
implied  from  tlie  previous  course  of  dealing  between  the  parties,  unless 
the  guaranty  be  afterwards  adopted  and  acted  upon  by  the  firm.  The 
guaranty  must  have  reference  to  the  regular  course  of  business  transacted 
by  tlie  partnership,  and  then  it  will  be  obligatory  upon  the  company,  and 
this  is  the  principle,  on  which  the  distinction  rests.  The  same  general 
rule  applies,  when  one  partner  gives  the  copartnership,  as  a  mere  and 
avowed  surety  for  another,  without  the  authority  or  consent  of  the  firm» 
for  this  would  be  pledging  the  partnership  responsibility,  in  a  matter  en- 
tirely unconnected  with  the  partnership  business." 

9  2  Bell,  Comm.  B.  7,  p.  618,  5th  edit ;  3  Kent,  Comm.  Lect  43,  p.  46, 
4th  edit 

3  Duncan  v.  Lowndes,  3  Camp.  R.  478 ;  Sandilands  v.  Marsh,  2  B.  d& 
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The  same  rule  wiB  apply  to  cases,  where  one  partner 
signs  or  indorses  the  name  of  the  firm  to  a  note,  as 
surety  for  a  third  person,  in  which  note  the  partnership 


Aid.  079 ;  Payne  v.  Wood,  3  Dow]  &  Ryl.  664 ;  Ex  parte,  Nolle,  2  Gljn 
^  Jam.  306;  Collyer  on  Paitn.  B.  3,  ch.  1,  §  3,  p.  279  to  p.  281, 2d  edit; 
Lwford  r.  Stirling,  4  Esp.  R.  207 ;  Theobald  on  Prin.  and  Surety,  29, 
^  31  ;  2  Bell»  Comm.  B.  7,  cL  1,  p.  618,  5th  edit ;  3  Kent,  Comm.  Lect 
43;  p.  46,  47,  4th  edit ;  Sutton  v.  Irving,  12  Serg.  &  Rawle,  13;  Hamil  v. 
PurvLs,  3  Pennsyl.  R.  177;  Gow  on  Partn.  ch.  2,  §  2,  p.  37,  38, 56,  57, 58; 
la.    ch.  4,  §  1,  p.  148, 149,  3d  edit ;  Dob  v.  Ilalsey,  16  John.  R.  38; 
JRoot  V.  Sabin,  19  John.  R.  154 ;  New  York  Fire  Insur.  Co.  v.  Bennett, 
«S  GonnecL  R.  574. — There  is  some  apparent  discrepancy  in  the  authori- 
Bat  the  text  contains  what  seems  to  me  the  just  results  belonging 
tbe  doctrine ;  and  it  is  accordingly  adopted  by  Mr.  Chancellor  Kent 
his  Commentaries.    (3  Kent,  Comm.  Lect  43,  p.  46,  47,  4th  edit]    In 
[ope  V.  Cust,  cited  by  Mr.  Justice  Lawrence  in  Shirreff  v.  Wilks,  1 
R.  52, 53,  Lord  Mansfield  is  reported  to  have  said ;  *'  There  is  no 
^oubt,  but  that  the  act  of  every  single  partner  in  a  transaction  relating 
to  the  partnership,  binds  all  others.    If  one  gives  a  letter  of  credit  or  guar- 
mxity  in  the  name  of  all  the  partners,  it  binds  all."    Lord  Mansfield  was 
liere  addressing  himself  to  the  case  of  bankers,  where  it  might  perhaps 
lie  ^within  the  ordinary  scope  of  their  business.    On  the  other  hand.  Lord 
dlenbofoogh,  in  Duncan  o.  Lowndes,  (3  Camp.  R.  478),  in  the  case  of  a 
coannereia]  partnership,  said ;  "  As  it  is  not  usual  for  merchants  in  the 
common  coarse  of  business  to  give  collateral  engagements  of  this  sort,  I 
think  yon  most  prove,  that  Lowndes  had  authority  from  Bateson  to  sign 
the  partnership  firm  to  the  guaranty  in  question.    It  is  not  incidental  to 
the  general  power  of  a  partner  to  bind  his  copartners  by  such  an  instru- 
ment.   This  case  was  not,  however,  a  guaranty  in  the  partnership  busineasi 
Imt  a  guaranty  of  the  acceptances  of  a  third  person,  not  belonging  to  the 
ptrtneiship  funds.    In  Sandilands  v.  Marsh,  (2  Bam.  &  Cresw.  673]^  a 
guaranty  of  an  annuity  by  one  partner,  the  partnership  not  dealing  in  an- 
nuities, but  the  dealing  in  this  annuity  being  known  to  the  other  partner, 
and  not  disapproved  of  by  him.  and  he  having  no  knowledge  of  the 
guaran^,  was  held  to  bind  the  partnership,  upon  the  ground  that  the 
transaction  as  to  the  annuity,  being  adopted  as  a  part  of  the  business 
binding  on  the  partnership,  the  whole  transaction  bound  the  partnership, 
ilthoiigh  the  guaranty  was  not  known.    This  must  have  been  sustained 
upon  the  notion,  that  dealers  in  annuities,  in  the  ordinary  course  of  things, 
were  accustomed  to  guaranty  them ;  for  tlie  mere  adoption  of  an  act  of 
one  partner,  where  there  was  a  concealment  of  material  circumstances, 
miglht  not  bind  him,  if  the  business  were  not  within  the  scope  of  their  or- 
dinary business." 
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has  no  interest,  and  where  it  is  not  in  the  course  of 
their  business.^ 


1  Laverty  v.  Barr,  1  Wend.  R.  529,  531 ;  Bank  of  Rochester  v.  Bowen, 
7  Wend.  R.  158;  Wilson  v.  WilUams,  14  Wend.  146;  CatskiU  Bank  «. 
Still,  15  Wend.  R.  364. — The  American  cases  are  very  generally  agreed 
on  this  point.  In  Laverty  v.  Burr,  1  Wend.  529,  531,  Mr.  Justice  Suth- 
erland, in  delivering  the  opinion  of  the  Court,  said;  "  Hosmer,  the  agent 
of  the  plaintifis,  took  the  note  in  question  for  a  debt  due  from  Allen,  the 
maker,  to  them.  He  refused  to  take  Allen's  note  without  security.  The 
security  given  was  the  indorsement  of  Burr  and  Baldwin,  the  defendantii 
and  of  Smith  and  Jenkins,  the  second  indorsers.  The  plaintiflb,  there- 
fore, knew,  when  they  took  the  note,  that  the  indorsement  of  the  defend- 
ant was  made  by  one  of  the  partners,  in  the  name  of  the  firm,  as  security 
for  Allen,  and  not  for  a  debt  due  from  the  firm.  The  partner,  who  did  not 
sign  the  note,  is  not  bound  by  it  under  such  circumstances,  unless  he  was 
previously  consulted,  and  assented  to  the  transaction ;  and  the  burthen  of 
proving,  that  the  partner,  who  did  not  sign  the  note,  consented  to  be  bound, 
is  thrown  on  the  creditor.  (Dob  v.  Halsey,  16  Johns.  R.  38,  and  Foot  v. 
Sabin,  19  Johns.  R.  157).  In  England,  the  assent  of  all  the  partners  is 
presumed,  and  the  burthen  of  avoiding  the  security  is  thrown  on  the  firm, 
and  they  are  required  to  prove,  that  the  note  was  signed  by  one  of  the  part- 
ners on  his  individual  account,  without  the  knowledge  and  against  the  con- 
sent of  the  otiiers,  and  that  the  creditor  knew  that  fact,  when  he  took  the 
paper  of  the  firm.  Here  the  onus  probandi  is  thrown  on  the  creditor.  The 
law  upon  this  subject  is  very  fully  considered  and  clearly  established  in 
the  cases  referred  to,  and  also  in  Livingston  v.  Hastie  &.  Patrick,  (2  Caines, 
246),  Lansing  v,  Gaine  &  Ten  Eyck,  (2  Johns.  R.  300),  and  Livingston  o. 
Roosevelt,  (4  Johns.  R.  251).  The  only  distinction  between  this  case  and 
that  of  Foot  V.  Sabin,  (19  Johns.  R.  157),  is  this.  In  that  case  the  note 
was  signed  by  one  of  the  partners  in  the  name  of  the  firm  as  sureties ; 
here  it  was  endorsed ;  and  it  was  urged  upon  the  argument  of  this  cause, 
that  in  every  general  partnership,  each  member  necessarily  possesses  the 
power  of  signing  or  indorsing  negotiable  commercial  paper  in  the  custom- 
ary way  of  business,  though  the  power  of  pledging  the  firm  as  sureties  for 
third  persons  may  not  exist  The  form  of  the  transaction  cannot  be  ma- 
terial, except  by  way  of  evidence.  When  paper  is  signed  by  one  partner 
in  the  name  of  the  firm,  as  sureties  for  a  third,  it  carries  on  the  face  of  it 
evidence,  that  it  was  not  given  for  a  partnership  debt,  and  proof  of  that  fact 
becomes  unnecessary.  But  when  it  is  signed  or  indorsed  in  the  ordinary 
manner,  such  proof  must  be  given.  But  when  the  fact  is  established,  that 
it  was  not  given  for  a  partnership  debt,  and  that  the  person,  to  whom  it  was 
passed  knew  it,  no  matter  what  the  form  of  the  instrument  is,  it  does  not  bind 
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§  128.  In  the  next  place,  every  contract  in  the  name 
of  the  firm,  in  order  to  bind  the  partnerships  must  not 
only  be  within  the  scope  of  the  business  of  the  partner- 
ship ;  but  it  must  be  made  with  a  party,  who  has  no 
knowledge,  or  notice,  that  the  partner  is  acting  in  viola- 
tion of  his  obligations  and  duties  to  the  firm,  or  for  pur- 
jjoses  disapproved  of  by  the  firm,  or  in  fi*aud  of  the  firm. 
For  every  such  contract,  made  with  such  knowledge  or 
notice,  will  be  void  as  to  the  firm,  however  binding  it 
maj  be  upon  the  individual  partner  making  it.^     This  is 
a  natural  result  of  the  principles  of  justice  and  equity 
applied  to  every  other  contract,  as  well  as  to  that  of 
partnership  contract.     It  also  follows  from  the  known 
liinitations  of  the  law  of  agency ;    for  no  agent  can 
bind   his   principal  in  any   transaction,   in   which   he 
knoivingly   exceeds    his   authority,  or  knowingly  col- 
ludes with  another  person,  having  notice,  in  any  vio- 
lation of  the  rights  of  his  principal.^ 

5>   129.  The   same   principles  are  incorporated  into 
the  foreign  law,  of  the  modern  nations  of  Europe,  in 
respect  to   partnership.      Thus,  Pothier  says,  that  in 
cases  of  partnership,  the  signature  of  the  firm  by  one 
partner  will  not  oblige  the  partnership,  if  it  appears 
from  the  very  nature  of  the  contract,  that  it  does  not 
concern   the   business  of  the  partnership.^      So,  Mr. 
Bell  asserts  the  like  principles  to  belong  to  the  Scot- 
tish law.     When  (says  he)  the  party  has  notice  of  a 
stipulated  restraint  on  the  power  of  the  partners ;  or 


the  paitnen,  who  did  not  sign  or  assent  to  it    In  this  case,  the  assent  of 
Baldwin  is  not  shown,  and  he  is  therefore  entitled  to  judgment'* 
1  See  Stainer  v.  Tysen,  3  Hill.  R.  27D. 

>  Story  on  Agency,  §  125,  165;  3  Kent,  Comm.  Lect  43,  p.  44,  45, 46, 
4th  edit;  Gow  on  Partn.  oh.  2,  §  2,  p.  42 ;  Id.  p.  49  to  p.  56,  3d  edit; 
CoUyer  on  Partn.  B.  3,  ch.  1,  p.  261, 2d  edit 

>  Potfakr  on  Oblig.  d.  83 ;  Pothier,  de  Society  n.  101. 


204  PARTNERSHIP.  [CB«  VUI. 

when,  by  the  circuinstances,  or  in  its  own  nature,  the 
transaction  is  such,  as  to  carry  evidence  with  it  of  a 
misapjdication  of  the  firm  to  what  is  an  individual 
concern  only,  and  not  a  matter,  in  which  the  compa- 
ny is  interested,  the  company  and  the  other  partners 
will  not  be  bound.^ 

^  130.  This  doctrine  may  be  illustrated  in  various 
ways;  but  the  same  principle  pervades  the  whole  of 
the  cases.  Thus,  if  a  person  should  trust  a  firm, 
with  a  full  knowledge,  that  one  partner  had  withdrawn 
from  it,  or  that  the  firm  was  dissolved,  or  that  the 
other  partners  disavowed  or  repudiated  any  such  trans- 
action ;  in  each  of  these  cases  he  would  have  no  rem- 
edy against  any  of  the  partners,  except  the  one,  with 
whom  he  had  entered  into  the  contract.^    So,  also,  if 


1  2  Bell,  Comm.  B.  7,  p.  616,  5th  edit 

s  Minnet  v.  Whinnery,  or  Whitney,  5  Bro.  Pari.  Cas.  by  Tomlins,  489; 
S.  C.  16  Vin.  Abridg.  244 ;  S.  C.  2  Bro.  Pari.  Cas.  323 ;  Le  Roy  v.  John- 
Bon,  2  Peters,  R.  186 ;  Gow  on  Partn.  ch.  2,  §  2,  p.  48,  49,  dd  edit ;  CoU- 
yer  on  Partn.  B.  3,  ch.  1,  p.  262,  2d  edit ;  Willis  v.  Dyson,  1  Starkie,  R. 
164 ;  Alderson  o.  Pope,  1  Camp.  R.  404,  note ;  Gow  on  Partn.  ch.  2,  $  2| 
p.  .55, 56,  57, 2d  edit ;  Id.  ch.  4,  §  1,  p.  148,  149,  ItO.  — Mr.  Gow  (on 
Partn.  ch.  2,  p.  48,  49,  3d  edit)  has  stated  the  whole  doctrine  very  clearly 
and  distinctly.  "On  thesabject"  (says  he)  "of  negotiable  instrumenti, 
it  remains  to  be  observed,  that  even  in  transactions,  in  which  all  the  put- 
ners  are  interested,  the  authority  of  one  partner  to  make,  draw,  accept, 
or  indorse  promissory  notes  or  bills  of  exchange  in  the  joint  name  is 
only  implied,  and  may  therefore  be  rebutted  by  express  previous  notice, 
to  the  party  taking  a  joint  security  from  one  partn/sr,  of  his  want  of  au- 
thority, or  that  the  others  will  not  be  liable  upon  it  Such  a  power  is 
not  indispensably  essential  to  the  existence  of  a  partnership ;  the  partnen 
may  stipulate  between  themselves,  that  it  shall  not  be  exercised ;  and  if 
a  Uiird  person,  apprised  of  such  stipulation^  will  take  a  joint  security, 
he  cannot  sue  the  firm  upon  it,  although  it  were  truly  represented  to  hini| 
by  the  partner  giving  the  security,  that  the  money  to  be  advanced  on  it 
was  required  for  the  purpose  of,  and  was  in  fact  applied  in  liqaidatiDg 
the  partnership  debts ;  much  less  can  he  hold  the  firm  responsible  on  a 
security  so  obtained,  if  he  take  it  in  defiance  of  a  positive  notice,  pre- 
viously given  by  one  of  the  members,  that  he  will  not  he  aDSwerabla  fer 
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the  creditor  should  have  notice  of  any  private  arrange- 
ment between  the  partners,  by  which  the  power  of  one 
partner  to  bind  the  firm,  or  his  liability  on  the  partner- 
diip  contracts  is  qualified,  restricted,  or  defeated ;  the 
cr^jitor  would  be  bound  by  such  arrangement,  and 
could  not  enforce  any  right  in  contravention  thereof.* 


any  biU  or  note  signed  and  negotiated  by  the  others.    And  the  power  pf 
one  paitner  to  bind  the  firm  by  a  negotiable  security,  where  it  is  capable 
of  beiBff  exerciMdy  is  only  co^existent  with  the  duration  of  the  partner- 
chip  itself^  fotf  immediately  on  its  dissolution,  the  power  ceases."    But 
altlKNigh  a  partner  has  withdrawn  from  a  partnership,  and  it  is  known  to 
Che  other  party,  yet  if  his  name  is  still  to  continue  in  the  firm  for  a  Hnsh 
itod  period,  that  will  create  a  liability  on  his  part  as  a  partner  for  Ihat 
period,  aiiice  he  thereby  holds  himself  out  to  the  world,  as  responsible  fbr 
tlieir  engagements  for  that  period,  notwithstanding  the  dissolution  of  the 
pttitnerahip.    Biown  v.  Leonard,  2  Chitty,  R.  120. 

1  CoUyer  on  Partn.  B.  3,  ch.  1,  p.  261 ;  Id.  p.  929,  2d  edit ;  Mtnnet  v. 
Whinneiy,  2  Bro.  Pari.  R.  323 ;  S.  C.  5  Bro.  Pari.  R.  by  Toinhns,  489; 
Gz  parte  Harris,  1  Madd.  R.  583;  Bignold  v.  Waterhouse,  I  Maule  & 
Selw.  25B;  Gow  on  Partn.  ch.  2,  §  2,  p.  54^55,  56, 3d  edit ;  ML  ch.  4,  §  1, 
p.  149, 150, 151.  — In  Lord  Galway  v.  Mathew,  10  East,  R.  264,  Lord 
dUenboroagh  said ;  **  The  general  authority  of  one  partner  to  draw  bills 
or  prominoiy  notes  to  charge  another  is  only  an  implied  authority;  and 
that  implieatioo  wu  rebutted  in  this  instance  by  the  notice  givea  by 
Smithaoo,  who  is  row  sought  to  be  chaiged,  which  reached  the  plaialifif^ 
wamuig  him  that  Mathew  had  no  such  authority.    It  is.  not  essential  t»  a 
partneiahip,  that  one  partner  should  have  power  to  draw  bills  and  notes 
k  the  paitaenhip  finn  to  charge  the  others  ;  they  may  stipulate  between 
titemaelves,  that  it  shall  not  be  done;  and  if  a  third  persoii,  having  notiee 
of  this,  win  take  such  a  security  from  one  of  the  partners;,  he  shaB  not 
sue  fbe  others  upon  it,  in  breach  of  such  stipulation,  nor  in  defiance  of 
a  notice  previously  given  to  him  by  one  of  them,  that  he  will  not  be  lia- 
ble for  any  bill  or  note  signed  by  the  others.'*    Mr.  Gow  speaking  on 
this  MibiMtiays;  **  So  if  the  person,  with  whom  the  single  partner  deals, 
ii  at  the  tine  conscious  of  the  misconduct  of  that  partner  in  pledging 
the  joint  oaoie  to  a  Mparate  transaction,  he  cannot  enlbrce  against  the 
finn  any  elaim,  that  may  arise  to  him  out  of  such  dealings.    Neither  can 
he  call  upon  the  firm  to  fulfil  a  contract,  which  has  been  made  by  .one 
partner  if  he  be  privy  to  a  private  agreement  between  the  partners  them- 
selves, the  efiect  of  which  is  to  throw  the  responsibility  upon  the  single 
pirtner  akme.    Therefore,  where  fixir  persons,  are  partners  in  a  coach 
eoacem,  bat  one  by  agreement  provides  the  coaches  at  a  ceitoin  rate  par 

Partn.  18 
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The  cases  have  gone  yet  further;  and  it  has  been 
held,  that  where  a  note  has  been  made  cat  indorsed 
by  a  partner,  in  violation  of  his  duty  and  authority,  if 
the  holder,  who  receives  it,  has  been  guilty  of  gross 
negligence  in  receiving  it,  it  will  not  be  binding  in 
his  hands  upon  the  partnership.^ 

§  131.  The  same  doctrine  applies,  a  fortiori^  to 
cases  of  fraud ;  for,  although  in  cases  of  partnership, 
k  fraud  committed  by  one  partner  in  the  course  of 
the  partnership  business  and  transactions,  without  the 
knowledge  of  the  other  partners,  will  bind  the  firm, 
and  create  a  liability  coextensive  therewith  ;•  yet  it 
would  be  absurd  to  apply  this  principle  to  any  eases, 
where  the  fraud  is  known  to,  or  participated  in,  or 
connived  at  by,  the  third  person,  whose  interest  it 
affected  ;  for  that  would  be  to  allow  him  to  take  advan- 
tage of  his  own  wrong,  and  would  affect  the  innocent 
with  the  grossest  inji^^tice.  Thus,  for  example,  if  one 
partner  should  make  a  negotiable  security  in  the 
name  of  the  partnership,  and  dispose  of  it  to  a  third 
person,  who  knew,  that  the  proceeds  were  to  be  ap- 
plied in  fraud  of  the  firm,  or  for  purposes  not  vnthin 
the  scope  of  their  business,  or  for  illegal  purposes,  it 
would  not  be  binding  on  the  firm.  A  fortiori^  if  the 
whole  transaction  should  be  a  meditated  fraud  to  ac- 
complish a  mere  gaming  purpose,  or  some  other  illegal 


mile,  he  alone  is  responsible  for  repairs  done  to  the  coach,  by  a  person 
cognisant  of  this  arrangement,  although  the  names  of  all  four  appear  on 
the  vehicle.  So,  if  it  be  notorious,  that  the  proprietors  have  separate 
departments  and  interests,  they  must  be  sued  separately  by  the  trades- 
men, who  may  supply  each  with  goods." 

1  Uoyd  V.  Freshfield,  2  Carr.  &  Payne,  325 ;  New  York  Fire  Inmir.  Co. 
0.  Bennet,  5  Connect  R.  574. 

s  Ante,  §  108 ;  Collyer  on  Partn.  B.  3,  ch.  1,  §  5,  p.  2d3  to  p.  304, 2d  edit ; 
Gow  on  Part.  ch.  2,  §  2,  p.  55,3d  edit;  Id.ch.  4,  §  1,  p.  146, 147, 14& 
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parpose,  between  the  very  parties,  the  same  rule  would 
apply.^ 

§  132.  Similar  principles  will  apply,  although  not 
always  to  the  same  extent,  or  with  the  same  certainty, 
where  one  partner  misapplies  the  funds,  or  securities, 
or  other  effects  of  the  partnership  in  discharge  or 
payment  of  his  own  private  debts,  claims,  or  con- 
tracts. In  such  cases  the  creditor,  dealing  with  the 
partner,  and  knowing  the  circumstances,  will  be 
deemed  to  act  maid  fide^  and  in  fraud  of  the  partner- 
ship, and  the  transaction,  by  which  the  funds,  securities, 
and  other  effects  of  the  partnership  have  been  so  ob- 
tsdned,  will  be  treated  as  a  nullity.^  The  same  rule 
will  ordinarily  apply  to  the  case  of  a  note,  or  indorse.- 
ment,  or  acceptance,  given  by  one  partner  in  the 
name  of  the  firm  for  his  own  separate  debt  or  con- 
tract ;  for  it  is  a  clear  misapplication  of  the  partner- 
ship credit.'     So,  a  release  of  a  partnership  debt  by 


1  Collyer  on  Paitn.  B.  a,  ch.  1,  §  5,  p.  21)3  to  p.  303,  2(1  edit ;  Gow  on 
Partn.  ch.  3,  $  2,  p. SiS^  56, 3d  edit;  Id.  ch.  4,  §  1,  p.  147  to  p.  151 ;  Sandi- 
landi  o.  Mftnh,  2  Barn.  &  Aid.  67a 

a  Gow  on  Partn.  ch.  2,  §  2,  p.  42  to  p.  48,  3d  edit ;  3  Kent,  Comm. 
Lect  43,  p.  42,  43, 4th  edit ;  Ex  parte  Agace,  2  Cox,  R.  312 ;  Collyer  on 
Partn.  R  3,  ch.  2,  §  3,  p.  a31  to  p.  347,  2d  edit ;  Hope  v.  Oust,  cited 
1  EMt,  R.  53 ;  Arden  v.  Sharpe,  2  Esp.  524 ;  Shirreff  v.  Wilks,  1  East, 
R.  48 ;  Green  «.*  Deakin,  2  Starkie,  R.  347 ;  Ex  parte  Goulding,  2  Glyn 
&  Jam.  118 ;  Snaith  v.  Burridge,  4  Taunt  684 ;  Rogers  v,  BatcheloTi 
12  Peteia,  R.  221. 

3  Gow  on  Part  ch.  2,  §  2,  p.  44  to  p.  48,  3d  edit ;  Collyer  on  Partn. 
R3,ch.2,$3,p.331top.  347,  2d  edit;  Watson  on  Partn.  ch.  4,  p.  J96, 
197, 2d  edit;  Whitaker  v.  Biown,  11  Wend.  R.  75 ;  Gansevoort  r.  Wil- 
liams, 14  Wend.  133;  Wilson  v.  Williams,  14  Wend.  R.  146 ;  Dob  «. 
Habey,  16  John.  R.  34.— In  Arden  v.  Sharpe,  (2  Esp.  R.  524,  525,)  Lord 
Kenyoo  said ;  **  The  bill  is  indorsed  by  one  partner  in  the  name  of  the 
firm.  One  partner  certainly  may  indorse  a  bill  in  the  partnership  name ; 
tad  if  it  goes  into  the  world,  and  gets  into  the  hand  of  a  boniL  fide 
bolder,  who  takes  it  on  the  credit  of  the  partnership  name,  and  is  igno- 
not  of  the  eircamstances,  though  in  fact  the  bill  was  first  discounted  for 
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one   partner,   (which   ordinarily   will    extinguish   the 
partnership,)  will  be  held  inoperative  and  void,  as  to 


that  one  partDer's  own  use,  in  such  case  the  partnership  is  liable.  But 
the  case  is  different,  where  the  party,  who  brings  the  action,  wus  himielf 
the  person,  who  took  the  bill  with  the  indoraement  by  one  partner  only,  and 
was  informed,  that  the  transaction  was  to  be  concealed  from  the  other. 
He  cannot  sue  the  partnership.  The  transaction  indicates,  that  the  money 
was  for  that  partner's  own  use,  and  not  raised  on  the  partnership  accoonti 
therefore  he  shall  not  be  allowed  to  resort  to  the  security  of  the  partnei^ 
ship,  to  whom  in  the  original  transaction  he  neither  looked  nor  trusted." 
In  Livingston  v.  Roosevelt,  4  Johns.  R.  251, 265,  Mr.  Justice  Van  Ne« 
said;  '^The  distinction  between  general  and  special  partoenhipa  is 
probably  coeval  with  their  existence.  A  general  rule  applicable  to  both 
is,  that  in  transactions  relating  to  the  joint  concern,  one  of  several  part- 
ners may  bind  the  rest  He  may  sign  notes,  indorse  or  accept  bilk  lor 
the  common  benefit,  dtc.  without  applying  to  the  rest  in  eveiy  particular 
case.  But  this  authority  of  a  single  partner  has  its  limitation  Former- 
ly, as  appears  by  the  case  of  Parkney  v.  Hall,  (1  Salk.  126,  and  S.  C.  1 
Ld.  Raym.  175,)  it  was  probably  less  extensive  than  at  this  day.  One 
partner  of  the  concern  has  no  authority  to  pledge  the  partnership  goodsy 
for  his  own  debt ;  nor  can  he  bind  the  firm  to  any  engagements,  known  at 
the  time  to  be  unconnected  with,  and  foreign  to,  the  partnerehip.  This 
has  not  only  been  so  settled  by  this  court,  but  now  is,  and  always  has 
been,  the  established  law  in  England.  Not  an  adjudged  case,  nor,  I  be- 
lieve, a  single  dictum,  can  be  found  the  other  way.  This  will  appear 
from  most  of  the  cases,  which  I  shall  presently  have  occasion  to  mention 
for  another  purpose.  In  special  partnerships,  however,  this  power  <£  the 
individuals  composing  them  is  restricted  to  still  narrower  limits,  and  can 
only  be  legally  exercised  within  the  compass  of  that  particular  businees, 
to  which  the  partnership  relates.  It  is  as  circumscribed  as  the  partner- 
ship itself.  It  is,  therefore,  analogous  to  tliat,  which  is  conferred  on  an 
agent  appointed  for  a  special  purpose,  who,  if  he  exceed  his  authorityy 
cannot  bind  his  principal.  (Fenn  and  another  v,  Harrison  and  others; 
3  Term  Rep.  757.)  This  analogy  is  complete,  in  all  cases,  where  third 
persons  have  dealings  with  a  special  partner,  with  notice  that  he  is  such. 
And,  accordingly,  it  has  been  repeatedly  ruled,  that,  whenever  such  a 
partner  pledges  the  partnership  funds,  or  credit,  in  a  transaction,  which 
is  known  to  be  unconnected  with,  and  not  fairly  and  reasonably  within, 
the  compass  of  the  partnership,  it  is,  as  to  the  other  partners,  fraudulent 
and  void.  They,  however,  to  entitle  themselves  to  the  protection  of  this 
rule  of  law,  must  not  do,  or  consent  to,  or  suffer  any  thing  to  be  done, 
which  may  hold  them  out  to  the  world  as  general  partners ;  and  it  would 
always  be  prudent  and  proper  (though  I  will  not  say  it  is  indispensably 
necessary)  to  give  public  notice  to  the  community,  that  the  paitneiahip 
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the  firm,  if  it  was  taken  in  discharge  of  the  se{)arate 
debt  of  the  partner  releasing  it  by  his  creditor  know- 
ing all  the  circumstances.^ 

§  133.  But,  although   this  is  the  general   doctrine 
in    the    absence    of    all    controlling    circumstances  ; 
jet   the   presumption  of  any  fraud  or  misapplication 
may  be  rebutted  by  the  circumstances  of  the  partic- 
ular  case.     Thus,  it  may  be  shown,  that  the  other 
partners    have    directly   or    by    fair   implication   au- 
thorized or  confirmed  the  application  of  the  partner- 
ship funds,  securities,  effects,  or  credits  to  the  very    , 
purpose;  or  that  the  partner  had   acquired,  with  the 
oonsent  of  his  partners,  an  exclusive  interest  therein, 
or  that,  from  other  circumstances,  the  transaction  was 
3ctuaily   band  Jide,  and   unexceptionable,  although  it 
^^^ent  to  the   discharge  of  the    private   debt   by  one 
partner  only.^    For,  it  has  been  very  jusdy  remarked, 
that  the  application  by  a  single  partner  of  a  joint  se- 


is  special,  and  of  the  particular  species  of  traffic  or  business,  to  which  it 
is  confined.    (Willet  v.  Chambers,  Cowp.  814 ;   De  Berkom  v.  Smith  and 
another,  1  Esp.  N.  P.  R.  29 ;  Arden  v.  Sharpe  and  another,  2  Esp.  N.  P.  R. 
5"^  ;  Shirreff  and  another  v.  Wilks,  1  Ekist,  48.)    In  the  case,  £x  parte 
Bonbonos,  (8  Ves.  540,)  Lord  Eldon  expresses  himself  thus;  *I  agree 
H  is  settled,  that  if  a  man  gives  a  partnership  engagement  in  the  part- 
nership name,  with  regard  to  a  transaction,  not  in  its  nature  a  partner- 
ship transaction,  he,  who  seeks  the  benefit  of  that  engagement,  must  be 
able  to  0ay,  that,  though  in  its  nature  not  a  particular  transaction,  yet 
there  was  some  authority  beyond  the  mere  circumstance  of  partnership, 
to  enter  into  that  contract,  so  as  to  bind  the  partnership ;  and  then  it  de- 
pends upon  the  degree  of  evidence.' " 

1  Gram  v.  Caldwell,  5  Cowen,  R.  489 ;   Evemghim  v.  Ensworth,  7 
Wend.  R.  926 ;  Farrar  v.  Hutchinson,  9  Adolp.  &  Ellis,  G41. 

»  Gow  on  Partn.  ch.  2, §  2,  p.  44  to  p.  48, dd  edit;  Id.  ch.4,§  1,  p.  149, 
150, 151  ;  3  Kent,  Comm.  Lect  43,  p.  42,  43,  44,  4th  edit ;  Collyer  on 
Partn.  R  3,  ch.  1,  §  4,  p.  287, 288,  289 ;  Id.  p.  313  to  p.  331 ;  Id.  ch.  2, 
1 3,  p.  331  to  338,  2d  edit ;  Ex  parte  Agace,  2  Cox,  R.  312 ;  Ridley  o. 
Taylor,  13  East,  R.  175,  178, 182;  Winter  v.  Crowther,  1  Cromp.  &  Jerr. 
316;  Bahrd  «.  Cochran,  4  Serg.  &,  Rawle,  397. 
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curity,  in  discharge  of  his  individual  debt,  by  no 
means  necessarUy  establishes,  that  it  is  a  fraud  upon 
the  firm ;  for  it  may  not  only  have  been  expressly 
authorized  by  the  firm ;  but  it  may  frequently  result 
from  prudential  considerations  and  arrangements,  re- 
ferable to  their  own  business  and  interests.^     The  mere 


1  See  Gow  on  Partn.  ch.  4,  §  1,  p.  149, 3d  edit;  Collyer  on  Partn.  B.S; 
ch.  2,  §  3,  p.  331  to  p.  347,  2d  edit ;  Ex  parte  Bonbonns,  8  Yea.  540; 
Frankland  v.  McGusty,  1  Knapp,  P.  C.  R.  274 ;  Ridley  v.  Taylor,  13  Eaat, 
175, 178, 182 ;  Watson  on  Partn.  ch.  4,  p.  202, 2d  edit ;  Shirreff  o.  Wilks, 
1  East,  R.  42 ;  2  Bell,  Comm.  R  7,  p.  616,  617,  5th  edit— In  Ex  put» 
Bonbonos,  (8  Yes.  540,  543,  544,)  Lord  Eldon  said ;  «"  This  petitkm  k 
presented  upon  a  principle,  which  it  is  veiy  difficult  to  maintain ;  that  if 
a  partner  for  his  own  accommodation  pledges  the  partnership,  as  tito 
money  comes  to  the  account  of  the  single  partner  only,  the  partnenlnp 
is  not  bound.  I  cannot  accede  to  that  I  agree,  if  it  is  manifest  to  the 
persons  advancing  money,  that  it  is  upon  the  sepaiute  account,  and  so, 
that  it  is  against  good  faith,  that  he  should  pledge  the  partnership,  then 
they  should  show,  that  he  had  authority  to  bind  the  partnershipk  Bat  if 
it  is  in  the  ordinary  course  of  commercial  transactions,  as  upon  discount, 
it  would  be  monstrous  to  hold,  that  a  man  borrowing  money  upon  a 
bill  of  exchange  pledging  the  partnership,  without  any  knowledge  in 
the  bankers,  that  it  is  a  separate  transaction,  merely  because  that  moosj 
is  all  carried  into  the  books  of  the  individual,  therefore  the  partnership 
should  not  be  bound.  No  case  has  gone  that  length.  It  was  doubted, 
whether  Hope  v.  Cust  was  not  carried  too  far,  yet  that  does  not  reach 
this  transaction ;  nor  Shirreff  v,  Wilks ;  as  to  which  I  agree  with  Laid 
Kenyon,  that,  as  partners,  whetlier  they  expressly  provide  against  it  in 
their  articles,  (as  they  generally  do,  though  unnecessarily,)  or  not,  do  not 
act  with  good  faith,  when  pledging  the  partnership  proper^  for  the  debt 
of  the  indi«ridual,  so  it  is  a  fraud  in  the  person  taking  that  pledge  for 
his  separate  debt  The  question  of  fact,  whether  this  was  fair  matter  of 
discount,  or,  being  an  antecedent,  separate  debt  of  Rogers,  the  discount 
was  obtained  merely  for  the  purpose  of  paying  that  debt  by  the  appli- 
cation of  the  partnership  funds,  which  question  is  brought  forward  by 
the  affidavits,  though  not  by  the  petition,  must  lead  to  further  examina- 
tion. If  the  partners  are  privy,  and  silent,  permitting  him  to  go  on 
dealing  in  this  way,  without  giving  notice,  the  question  will  be,  whether 
subsequent  approbation  is  not  for  this  purpose  equivalent  to  previoos 
consent  Pumell,  therefore,  must  explain  himself  upon  this ;  for  if  he 
admits  all  these  circumstances  to  have  been  in  his  knowledge,  it  wiU 
be  very  difficult  to  say,  he  is  entitled  to  the  benefit  of  that 
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^t,  that  a  note,  or  security,  or  fund  of  the  firm 
has  been  taken  in  discharge  or  payment  of  the 
separate  debt  of  one  partner,  is  not  alone  decisive  of 
collusion,  or  fraud,  or  misapplication  thereof.  Neither 
is  the  fact,  that  the  amount  thereof  has  been  passed 
to  the  separate  private  credit  on  account  of  one 
partner ;  nor  that  a  note  or  security  of  the  firm 
lias  been  in  part  discounted,  or  applied  to  pay  a  sep- 
arate debt  of  one  partner;  for  all  these  circumstan- 


"whush  is  established  for  the  safety  of  partners.    That  explanation,  if 
matBiial  in  1793,  is  much  more  so  jiow ;  when  one  of  the  partners  is 
^esd;   another  gone  abroad;  the  managing  clerk  dead.    Under  these 
circumstances,  if  the  examination  as  to  the  propriety  of  the  proof  made  in 
1793,  iHiich  I  consider  a  sort  of  judgment  for  the  debt,  cannot  be  gone 
into  but  under  most  unfavorable  circumstances  to  those,  who  made  it,  I 
cannot  throw  that  difficulty  upon  those,  who  came  forward  then;   and 
pennit  the  inattention  of  the  others,  who  might  have  come  at  any  time 
sioce,  to  be  prejudicial  to  third  persons."    Again  he  added;  **In  Tor- 
syce's  Case,  Lord  Thurlow  and  the  Judges  had  a  great  deal  of  conversa- 
tion upon  the  law ;  and  they  doubted,  upon  the  danger  of  placing  every 
man,  with  whom  the  paper  of  a  partnership  is  pledged,  at  the  mercy  of  one 
of  the  partners  with  reference  to  the  account  he  may  afterwards  give  of 
the  transaction.    There  is  no  doubt,  now,  the  law  has  taken  this  course ; 
that  ii^  nnder  the  circumstances,  the  party  taking  the  paper  can  be  con- 
■idered  as  being  advertised  in  the  nature  of  the  transaction,  that  it  was 
sot  intended  to  be  a  partnership  proceeding,  as  if  it  was  for  an  antecedent 
debt,  ipnmk  facie  it  will  not  bind  them;  but  it  will,  if  you  can  show  pfs- 
Tioos  positive  antliority.    In  many  cases  of  partnership  and  different  pri- 
vate concerns,  it  is  frequently  necessary  for  the  salvation  of  the  partnerr 
ship,  that  the  private  demand  of  one  partner  should  be  satisfied  at  the  mo- 
ment; for  the  ruin  of  one  partner  would  spread  to  the  others,  who  would 
rather  let  him  liberate  himself  by  dealing  with  the  firm.    The  nature  of 
the  subsequent  transactions  therefore  must  be  looked  to,  as  well  as  that  at 
the  time.    It  is  impossible  now  to  forget,  whatever  I  might  have  thought 
of  it  in  1793,  that  the  person,  upon  whose  evidence  this  joint  demand 
coold  be  cut  down,  is  Pumell,  the  Bankrupt ;  who  could  not  be  a  witness 
at  law ;  whose  duty  also  it  was  to  protect  the  partnership  against  this 
proof;  and  who  has  permitted  it  to  stand  all  this  time ;  and  who  upon  all 
the  circumstances  appearing  in  these  affidavits,  if  he  should  deny  notice, 
could  not  be  believed  by  a  jury."    See  also  Hood  v.  Aston,  1  Russ.  R. 
413,415. 
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ces  may  be  consistent  with  entire  good  iaith,  and 
without  gross  negligence  on  the  part  of  the  creditor. 
There  must,  therefore,  be  some  other  ingredients  in 
the  case,  importing  some  knowledge  or  suspicion  of 
mala  fides,  or  some  reasonable  grounds,  which  should 
put  the  creditor  upon  farther  inquiry.*  It  may,  how- 
ever, be  taken  as  the  general  rule,  that  where  a  note,  or 
security,  or  fund  of  the  firm  has  been  taken  in  dis- 
charge of  a  separate  debt  of  one  partner,  the  burthen 
of  proof  is  on  the  holder  or  creditor  to  show  circum- 
stances, sufficient  to  repel  every  presumption  of  fraud, 
or  collusion,  or  misconduct,  or  negligence,  on  his  own 
part,  unless  indeed  the  circumstances,  already  in  proof 
on  the  other  side,  repel  such  presumption.'    And  if 


1  See  Collyer  on  Partn.  R  3,  ch.  2,  §  3,  p.  331  to  p.  347, 2d  edit;  Rid- 
ley V.  Taylor,  13  East,  175 ;  Ex  parte  Bonbonua,  8  Yes.  540  to  545 ;  Hood 
V.  Aston,  1  Rus.  R.  412,  415. 

s  Frankland  v.  McGusty,  1  Knapp,  P.  C.  R.  274, 301, 305,  306 ;  Ez 
parte  Bonbonus,  8  Ves.  540;  Collyer  on  Partn.  R  3,  ch.  2,  §  3,  p^ 
342,  343 ;  Lloyd  v.  Freshfield,  8  Dowl.  &  Ryl.  19 ;  2  Carr.  &.  Payne, 
325;  Foot  v.  Sabin,  19  John.  R.  154,  157,  158;  Dob.  v.  Halsey,  16 
John.  R.  34,  38;  Gansevoort  v.  Williams,  14  Wend.  133.  — In  Frank- 
land  V.  McGusty,  (1  Knapp.  R.  315),  Sir  John  Leach,  (Master  of 
the  Rolls)^  in  delivering  the  opinion  of  the  Court,  said;  "I  take  it 
to  be  clear,  from  all  the  cases  upon  the  subject,  that  it  lies  upon 
a  separate  creditor,  who  takes  a  partnership  security  for  the  payment 
of  his  separate  debt,  if  it  be  taken  simpliciter,  and  there  is  nothing  more 
in  the  case,  to  prove,  that  it  was  given  with  the  consent  of  the  other  part- 
ners. But  there  may  be  other  circumstances  attending  the  transaction, 
which  may  afford  the  separate  creditor  a  reasonable  ground  of  belief, 
that  the  security,  so  given  in  the  partnership  name,  is  given  with  the  con- 
sent of  the  other  partners ;  and  those  circumstances  occurred  in  the 
case,  which  was  cited,  and  which  seemed  to  be  inconsistent  with  the 
other  authorities.  I  refer  now  to  the  case  of  Ridley  v.  Taylor.  In  that 
case  the  bill  was  dated  eighteen  days  before  its  delivery  by  the  partner 
to  his  separate  creditor,  and  it  was  not  known  by  the  creditor,  that  it  was 
drawn  and  indorsed  by  the  debtor  alone;  and  the  bill  was  to  a  greater 
amount  tlian  the  separate  debt  The  Court  therefore  were  of  opinion, 
that  there  was  reasonable  ground  for  the  separate  creditor  believing  it 
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the     securities  or  funds    of   the   partnership  are   re- 
ceived in  payment  of  the  separate  debt  of  one  part- 


not  to  have  been  given  to  him  in  fraud  of  the  partnership,  and  that  the 
general  presumption,  that  a  partnership  security,  when  applied  in  payment 
of  a  separate  debt,  is  in  fraud  of  the  partnership,  was  repelled  by  Uie  spe- 
cial circamstances,  which  belonged  to  that  particular  occasion.    Upon 
a  consideration,  therefore,  of  all  the  authorities,  I  am  of  opinion,  that  the 
law  ifl,  that  taken  simpliciter  the  separate  creditor  must  show  the  knowl- 
edge of  the  partnership ;  but  if  there  are  circumstances  to  show  a  reason- 
able belief,  Uiat  it  was  given  with  the  consent  of  the  partnership,  it  lies 
upon  the  partners  to  prove  the  fraud.    I  think  that  will  reconcile  all  the 
And  again  (Id.  p.  905,  496) ;  **  The  counsel  seemed  to  be  perfectly 
tiafied  with  a  reference  to  one  of  the  members  of  the  Court  to  examine^ 
^wrbat  the  law  was  in  that  case,  it  having  been  admitted  here,  that  there 
^^raa  no  direct  evidence,  whether  these  bills  had  been  given  with  the  assent 
of  the  partners,  or  whether  they  had  not  been  given  witlr  their  assent;  and 
^e  qaestion  therefore  was,  when  bills  had  been  given  by  an  individual 
^partner  in  the  name  of  the  partnership  firm,  for  his  individual  debt,  upon 
"vrhoin  the  burthen  of  proof  lay  to  show,  that  the  other  partners  did  not  as- 
sent to  the  formation  of  those  bills.    Upon  the  consideration  of  that  ques- 
"^on,  and  examining  all  the  authorities,  it  appeared  to  the  member  of  the 
C^oort,  who  had  the  duty  of  that  examination,  that  simpliciter,  bills  drawn 
Tdj  one  partner  for  a  separate  debt  in  the  partnership  name,  could  not  be 
Tecovered  upon,  as  against  the  partnership  firm  ;  but  that  the  person  claim- 
ing payment  of  the  bills  must  prove  either  a  direct  assent  of  the  other 
partners  to  the  formation  of  the  bills,  or  if  not  such  direct  assent,  that 
there  were  some  circumstances  in  the  transaction,  from  which  the  party 
taking  them  might  reasonably  infer,  that  they  were  given  with  the  con- 
sent of  the  other  partners."    In  Dob  v.  Halsey,  (16  John.  R.  34,  38], 
Mr.  Chief  Justice  Spencer,  in  delivering  the  opinion  of  the  Court,  said ; 
**  This  Court  has  decided,  in  several  cases,  that  where  a  note  is  given  in 
the  name  of  a  firm,  by  one  of  the  partners,  for  the  private  debt  of  such 
partner,  and  known  to  be  so  by  the  person  taking  the  note,  the  other 
partners  are  not  bound  by  such  note,  unless  they  have  been  previously 
consnlted,  and  consent  to  the  transaction.    (Livingston  v.  Hastie  &  Pat- 
rick, 2  Caines,  246 ;  Lansing  v.  Gaine  &.  Ten  Eyck,  2  Johns.  R.  300 ; 
Livingston  v.  Roosevelt,  4  Johns.  R.  251).    In  Ridley  and  another  v. 
Taylor,  13  East,  175,  the  Court  of  King's  Bench  held,  that  if  one  part- 
ner draw  or  endorse  a  bUl  in  the  name  of  the  partnership,  it  will,  pnsnk 
facie,  bind  the  firm,  although  passed  by  one  partner  to  a  separate  credi- 
tor, in  discharge  of  his  private  debt,  unless  there  be  covin  between  such 
separate  debtor  and  creditor,  or,  at  least,  the  want  of  authority,  either  ex- 
press or  implied,  in  the  debtor  partner,  to  give  the  security  of  the  firm 
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ner  bj  his  creditor,  it  will  not  be  necessary  for  the 


for  his  separate  debt  The  only  difference  between  the  decisioii  of  this 
Court,  and  that  of  the  King's  Bench,  consists  in  this ;  We  require  the 
separate  creditor,  who  has  obtained  the  partnership  paper  for  the  fnivate 
debt  of  one  of  the  partners,  to  show  the  assent  of  the  whole  firm  to  be 
bound.  The  rule  of  the  King's  Bench  throws  the  burthen  of  avoiding 
such  security  on  the  firm,  by  requiring  them  to  prove,  that  the  act  was 
covinous  on  the  part  of  the  partner,  for  whose  private  debt  the  paper  of 
the  firm  was  given,  by  showing,  that  it  was  done  without  the  knowledge 
and  against  the  consent,  of  the  other  partners,  and  that  the  fact  was 
known  to  the  separate  creditor,  when  he  took  the  paper  of  the  firm.  I 
can  perceive  no  substantial  difference,  whether  the  note  of  a  firm  be 
taken  for  a  private  debt  of  one  of  the  partners,  by  a  separate  creditor 
of  the  partner  pledging  the  security  of  the  firm,  and  taking  the  property 
of  the  firm  upon  a  purchase  of  one  of  the  partners,  to  satisfy  his  private 
debt  In  both  cases,  the  act  is  equally  injurious  to  the  other  partners; 
it  is  taking  their  common  property  to  pay  a  private  debt  of  one  of  the 
partners."  The  same  point  was  decided  in  Foot  v.  Sabin,  19  John.  R. 
.154,  157,  158,  where  the  same  learned  Judge  said;  **The  plaintifiT 
proved  Holmes's  signature  to  the  note,  and,  abo,  that  Wilson  and  Foot 
were  partners,  and  that  Wilson  signed  the  name  of  the  firm ;  and  it  ap- 
peared on  the  face  of  the  note,  that  they  signed  as  *  sureties '  to  Holmes* 
Whether  we  apply  this  proof  to  the  general  issue,  or  to  the  special  plea, 
the  plaintiff  has  not  maintained  either  issue.  It  was  incumbent  on  him 
to  show,  that  all  the  defendants  were  liable  on  the  note,  and  that  Wilson 
executed  the  note  with  the  express  assent  and  authority  of  Foot  In  this 
case,  it  appearing,  that  the  signature  of  the  name  of  the  firm,  by  Wilson, 
was  not  for  a  partnership  debt,  Wilson  could  not  bind  his  partner  Foot 
All  the  cases  were  reviewed  in  Dob  v.  Halsey,  (16  Johns.  R.  38),  and 
the  principle  established  is  this,  that  where  a  note  is  given  in  the  name 
of  a  firm,  by  one  of  the  partners,  for  the  private  debt  of  such  partner, 
and  known  to  be  so  by  the  person  taking  the  note,  the  other  partner  is  not 
bound,  unless  he  has  been  previously  consulted,  and  has  consented  to  the 
transaction;  and  the  burthen  of  the  proof,  tliat  the  partner,  who  did 
not  sign  the  note,  consented  to  be  bound,  is  thrown  on  the  creditor. 
The  same  principle  applies  with  greater  force,  when  one  of  the  partners 
becomes  security  for  another  person,  and  attempts  to  bind  his  copart- 
ners. The  creditor  is  aware,  that  he  is  pledging  the  partnership  re- 
sponsibility in  a  matter  in  nowise  connected  with  the  partnership  business; 
and  that  is  a  fraud  on  such  of  the  partners  as  do  not  assent  expressly 
that  the  firm  shall  be  bound.  When,  therefore,  it  appeared,  from  the 
plaintiff^'s  own  showing,  that  the  note  was  signed  by  Holmes,  as  princi- 
pal, and  by  Wilson,  with  the  name  of  the  firm  of  Wilson  and  Foot,  as 
sureties  for  Holmes,  nothing  was  shown  to  bind  Foot,  and  the  plaintiff 
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partners  to  estahlish  the  fact,  that  the  creditor  knew 


failed  to  maintain  the  inoe.  On  the  motion  for  a  nonsuit,  the  Couit 
held,  that  the  plaintiff  was  bound  to  prove  the  authority  or  consent  of 
Foot,  to  the  making  the  note,  which  the  court  considered  he  had 
done.  There  was  no  proof  of  any  authority  or  consent  of  Foot, 
except  the  proof  of  the  signature  of  Wilson  of  the  name  of  the 
firm.  The  Court,  then,  certainly  drew  a  very  incorrect  legal  inference 
from  the  fact  proved."  Perhaps  the  whole  doctrine  cannot  be  rammed 
up  better  than  it  is  done  by  Mr.  Chancellor  Kent  in  his  learned  Com- 
mentariesL  '^  In  all  contracts,"  says  he,  ^  concerning  negotiable  paper, 
the  act  of  one  partner  binds  all ;  and  even  though  he  signs  his  individnal 
name,  provided  it  appears  on  the  face  of  the  paper,  to  be  on  partner- 
ship account,  and  to  be  intended  to  have  a  joint  operation.  But  if  a  bill 
or  note  be  drawn  by  one  partner,  in  his  own  name  only,  and  without  ap- 
pearing to  be  on  partnership  account,  or,  if  one  partner  borrow  money  on 
his  own  security,  the  partnership  is  not  bound  by  the  signature,  even 
though  it  was  made  for  a  partnership  purpose,  or  the  money  applied  to  a 
partnership  use.  The  borrowing  partner  is  the  creditor  of  the  firm,  and 
not  the  original  lender.  If,  however,  the  bill  be  drawn  by  one  partner 
in  his  own  name,  upon  the  firm,  on  partnership  account,  the  act  of  draw- 
ing has  been  held  to  amount,  in  judgment  of  law,  to  an  acceptance  of  the 
bill  by  the  drawer  in  behalf  of  the  firm,  and  to  bind  the  firm  as  an  ac- 
cepted bill.  And  though  the  partnership  be  not  bound  at  law  in  such  a 
case,  it  is  held,  that  equity  will  enforce  payment  from  it,  if  the  bill  was 
actually  drawn  on  partnership  account  Even  if  the  paper  was  made  in 
a  case,  which  was  not  in  its  nature  a  partnership  transaction,  yet  it  will 
bind  the  firm,  if  it  was  done  in  the  name  of  the  firm,  and  there  be  evi- 
dence, that  it  was  done  under  its  express  or  implied  sanction.  But  if  a 
partnership  security  be  taken  from  one  partner,  without  the  previous 
knowledge  and  consent  of  the  others,  for  a  debt,  which  the  creditor 
knew  at  the  time  was  the  private  debt  of  the  particular  partner,  it  would 
be  a  fiaudulent  transaction,  and  clearly  void  in  respect  to  the  partner- 
ship. So,  if  from  the  subject-matter  of  tho  contract,  or  the  course  of 
dealing  of  the  partnership,  the  creditor  was  chargeable  with  constructive 
knowledge  of  that  fact,  the  partnership  is  not  liable.  There  is  no  dia- 
tudction  in  principle  upon  this  point  between  general  and  special  partner- 
ships ;  and  the  question,  in  all  cases,  is  a  question  of  notice,  express  or 
constructive.  All  partnerships  are  more  or  less  limited.  There  is  none 
that  embraces,  at  the  same  time,  every  branch  of  business ;  and  when  a 
penon  deals  with  one  of  Uie  partners  in  a  matter  not  witliin  the  scope  of 
the  partnership,  the  intendment  of  law  will  be,  unless  there  be  circum- 
stances or  proof  in  the  case,  to  destroy  the  presumption,  that  he  deals 
with  him  on  his  private  account,  notwithstanding  the  partnership  name 
he  assumed.    The  conclusion  is  otherwise,  if  the  subject-matter  of  the 
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at  the  time,  that  it  was  a  misapplication  of  the  secu- 


contract  was  coDsistent  with  the  partnership  business ;  and  the  defMU 
ants  in  that  case  would  be  bound  to  show,  that  the  contract  was  out  of 
the  regular  course  of  the  partnership  dealings.    When  the  bosineas  of  a 
partnership  is  defined,  known,  or  declared,  and  the  company  do  not  ap- 
pear to  the  world  in  any  other  light  than  the  one  exhibited,  one  of  tiha 
partners  cannot  make  a  valid  partnership  engagement,  except  on  part- 
nership account    There  must  be  at  least  some  evidence  of  preWons  au- 
thority beyond  the  mere  circumstance  of  partnership,  to  make  such  a 
contract  binding.    If  the  public  have  the  usual  /neans  of  knowMfe 
given  them,  and  no  acts  have  been  done  or  suffered  by  the  partneniiip 
to  mislead  them,  every  man  is  presumed  to  know  the  extent  of  the  put- 
nership,  with  whose  members  he  deals.     And  when  a  person  takes  a 
partnership  engagement,  without  the  consent  or  authority  of  the  firm,  fbr  a 
matter,  that  has  no  reference  to  the  business  of  the  firm,  and  is  not  wHIi- 
in  the  scope  of  its  authority,  or  its  regular  course  of  dealing,  he  is,  in 
judgment  of  law,  guilty  of  a  fraud.    It  is  a  well  established  doctrine^ 
that  one  partner  cannot  rightfully  apply  the  partnership  funds  to  dis- 
charge his  own  preexisting  debts,  without  the  express  or  implied  assent 
of  the  other  partners.    Thb  is  the  case  even  if  the  creditor  had  no  know- 
ledge at  the  time  of  the  fact  of  the  fund  being  partnership  proper^. 
The  authority  of  each  partner  to  dispose  of  the  partnership  funds  strict^ 
and  rightfully  extends  only  to  the  partnership  business,  though  in  tiM 
case  of  bond,  fide  purchasers,  without  notice,  for  a  valuable  consideration, 
the  partnership  may,  in  certain  cases,  be  bound  by  the  act  of  one  part- 
ner.''   3  Kent,  Comm.  Lect  43,  p.  41  to  p.  43.    The  question,  upon  whom 
the  burthen  of  proof  lies  to  show,  that  the  partnership  funds  or  securilieB 
have  or  have  not  been  misapplied,  by  the  application  thereof  to  the  pay- 
ment of  a  separate  debt  of  one  partner,  has  been  elaborately  discussed  in 
some  other  cases  in  the  American  Reports ;  and  the  conclusion  is  oni- 
formly  maintained,  that  the  burthen  of  proof  is  on  the  holder,  and  not  on 
the  other  partners.    In  Gansevoort  v.  Williams,  14  Wend.  R.  133,  135, 
Mr.  Justice  Nelson  in  delivering  the  opinion  of  the  Court  examined  all  the 
cases  at  large.    The  following  extract  may  not  be  unacceptable  to  the 
learned  reader.    ^  The  English  cases  upon  this  subject  are  not  always 
consistent  with  themselves ;  and  even  the  same  court,  while  they  prol^ 
to  adhere  to  their  general  position,  namely,  that  the  partner  denyiiq^ 
the  authority  of  his  associate  must  prove  affirmatively,  that  the  liolder 
knew  the  paper  was  given  in  a  transaction  unconnected  with  the  part- 
nership, and  also,  that  he  did  not  assent,  sometimes  substantially  disre- 
gard the  latter  qualification  of  the  rule  in  the  application  of  it  to  the 
facts.    The  case  of  Hope  v.  Gust,  before  Lord  Mansfield  in  1774,  cited 
by  Lawrence,  J.,  in  1  East,  52,  is  an  instance.     There  one  Fordyce,  wbo 
traded  largely  in  his  private  capacity,  as  well  as  in  the  business  of  a 
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rides  or  funds ;  for  the  very  nature  of  such  a  trans- 


banker  with  others,  had  coosiderable  dealings  in  his  private  capacity 
'^rith  Hope  &  Ca  in  Holland,  and  gave  to  them  a  general  guaranty  in 
the   partnership  name,  for  money  due  in  his  separate  capacity.    The 
plaintiflb  failed  in  recovering  on  the  guaranty.    Lord  Mansfield,  in  re- 
porting the  case  to  the  Court  of  Chancery,  it  being  an  issue  from  that 
coart,  said  he  left  it  to  the  jury  to  say,  whether,  under  the  circumstan- 
ces, the  taking  of  the  guaranty  was,  in  respect  to  the  partners,  a  fkir 
IrauactioD,  or  covinous,  with  sufficient  notice  to  the  plaintiffii  of  the  in- 
justice and  breach  of  trust  Fordyce  was  guilty  of  in  giving  it    Chitty 
on  Bills,  33.    The  case  seems  to  have  been  put  to  the  jury,  from  the 
liistory  given  of  it,  upon  the  gross  negligence  of  the  plaintiffii  in  not 
diecorering,  that  Fordyce  was  committing  a  fraud  upon  his  associates. 
Sot  it  does  not  appear,  that  there  was  any  affirmative  evidence  showing 
tJiat  the  other  partners  had  not  assented,  and  that  this  was  known  to  the 
plaintiflb.    In  Ex  parte  Bonbonus,  6  Ves.  544,  Lord  Chancellor  Eldon 
says,  ID  Fordyce's  case  Lord  Thurlow  and  the  judges  had  a  great  deal  of 
€»»verBation   upon  the  law,   and   they  doubted  upon  the  danger  of 
placing  every  man,  with  whom  the  paper  of  a  partnership  is  pledged,  at 
the  mercy  of  one  of  the  partners,  with  reference  to  the  account  he  may 
^ftervrardbi  give  of  the  transaction.    But  he  says,  ^  there  is  no  doubt  now 
the  law  has  taken  that  course;  that  if,  under  the  circumstances,  the 
party   taking  the  paper  can  be  considered  as  being  advertised  in  the 
nature  of  the  transaction,  that  it  was  not  intended  to  be  a  partnership 
proceeding,  as  if  it  was  for  an  antecedent  debt,  priml^  facie  it  will  not 
l»ind  them.'    The  case  of  Shirreff  and  another  v.  Wilks  and  others,  1 
£ast,  48,  IB  another  instance.    There  the  plaintiff,  Oct  J 795,  sold  a  quan- 
ti^  of  porter  to  B.  &  W.,  partners,  which  was  shipped  by  them  to  the  West 
Indies.    In  April,  1796,  R.  came  into  the  firm  and  continued  tiU  November 
A>llowing,  when  it  was  dissolved.     The  balance  due  for  the  portei^  as 
settled  by  W.,  was  £78,  for  which  the  plaintiffii  drew  upon  the   d^ 
lendants  the  bill  in  question^  which   was   accepted  by  B  in  the  name 
of  the  then  firm.    The  court  decided  R.   was  not  bound,   and  Lord 
Kenyon  says,  R.  had  no  concern  with  tlie  matter,  and  was  no  debtor  of 
the  pluntiifii ;  that  no  assent  of  his  was  found,  and  nothing  to  show, 
that   he  had  any  knowledge  of  the  transaction ;  that  the  transaction  was 
liaDduleBt  upon  its  face.    In  Ridley  v,  Taylor,  13  East,  175,  the  rule  was 
applied  by   Lord  Ellenborough  with   more  strictness.     There  he  re- 
quired something  more  than  the  naked  fact,  that  the  bill  in  the  name  of  the 
firm  was  given  for  the  private  debt  of  the  member  who  drew  it,  and  that 
l&ct  known  to  the  plaintifb.    The  court  would  not  infer  want  of  authority 
Qir  fraud  upon  these  facts ;  and  they  considered  the  circumstances  of  the 
esse  of  Shirreff  and  another  v*  Wilks  and  another,  as  having  lairly  autho- 
liied  such  a  presuroplioQ,  and  that  it  was  decided  upon  that  ground.    But 
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negligence  on  his  part,  which  will  not  entitle  him  to 
recover  against  the  partnership.^ 


1  Ro^re  V,  Batchelor,  IQ  Peters,  R.  p.  229  to  p.  232.— This  poiDt 
came  directly  before  tlie  Supreme  Court  of  the  United  States  in  the  case 
of  Rogers  v,  Batchelor,  (12  Peters,  R.  229,}  and  was  much  discussed. 
Upon  that  occasion  the  Court  said ;  **  The  first  instruction  raises  these 
questions ;  whether  the  funds  of  a  partnership  can  be  rightfully  applied 
by  one  partner  to  the  discharge  of  his  own  separate  preexisting  debt, 
without  the  assent,  express  or  implied,  of  the  other  partner ;  and,  whether 
it  makes  any  difference,  in  such  a  case,  that  the  separate  creditor  had  no 
knowledge  at  the  time  of  the  fact  of  the  fund  being  partnership  proper- 
ty. We  are  of  opinion  in  the  negative,  on  both  questions.  The  implied 
authority  of  each  partner  to  dispose  of  the  partnership  funds  strictly 
and  rightfully  extends  only  to  the  business  and  transactions  of  the 
partnership  itself;  and  any  disposition  of  those  funds,  by  any  part- 
ner, beyond  such  purposes,  is  an  excess  of  his  authority  as  partner, 
and  a  misappropriation  of  those  funds,  for  which  the  partner  is  re- 
sponsible to  the  partnership;  though  in  the  case  of  bon^  fide  par- 
chasers,  without  notice,  for  a  valuable  consideration,  the  partnership 
may  be  bound  by  such  acts.  Whatever  acts,  therefore,  are  done  by  any 
partner,  in  regard  to  partnorship  property  or  contracts,  beyond  the  scope 
and  objects  of  the  partnership,  must,  in  general,  in  order  to  bind  the 
partnership,  be  derived  from  some  fiirther  authority,  express  or  implied, 
conferred  upon  such  partner,  beyond  that  resulting  from  his  character  as 
partner.  Such  is  the  general  principle;  and,  in  our  judgment,  it  is 
(bunded  in  good  sense  and  reason.  One  man  ought  not  to  be  permitted 
to  dispose  of  the  property,  or  to  bind  the  rights  of  another,  unless  the 
latter  has  authorized  the  act  In  the  case  of  a  partner,  paying  his 
own  separate  debt  out  of  the  partnership  funds,  it  is  manifest,  that  it  is  a 
violation  of  his  duty  and  of  the  rights  of  his  partners,  unless  they  have 
assented  to  it.  The  act  is  an  illegal  conversion  of  the  funds ;  and  the 
separate  creditor  can  have  no  better  title  to  the  funds,  than  the  partner 
himself  had.  Does  it  make  any  difference,  that  the  separate  creditor 
had  no  knowledge  at  the  time,  that  there  was  a  misappropriation  of  the 
partnership  funds?  We  think  not  If  he  had  such  knowledge,  un- 
doubtedly he  would  be  guilty  of  gross  fraud ;  not  only  in  morals,  but  in 
law.  That  was  expressly  decided  in  Shirreff  v.  Wilks,  1  Ekst,  R.  48 ; 
and,  indeed,  seems  too  plain  upon-  principle,  to  admit  of  any  seriooe 
doubt  But  we  do  not  think,  that  such  knowledge  is  an  essential  ingre- 
dient in  such  a  case.  The  true  question  is,  whether  the  title  to  the  prop- 
erty has  passed  from  the  partnership  to  the  separate  creditor.  If  it  has 
not,  then  the  partnership  may  reassert  their  claim  to  it  in  the  hands  of 
such  creditor.    The  case  of  Ridley  v.  Taylor,  13  East,  R.  175,  has  been 
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^  133  a.  Upon  like  principles,  if  the  acting  partners 
of  a  firm,  or  the  governing  body  of  a  joint  stock  conir 


supposed  to  inculcate  a  different  and  more  modified  doctrine.    Bat  apon 
a  cloee  escamination,  it  will  be  fbnnd  to  have  turned  upon  its  own  pecu- 
liar circaniBtaiices.    Lord  EllenborDugh  in  that  case  admitted,  that  one 
partner  could  not  |dedge  the  partnership  property  for  his  own  separate 
debt ;  and  if  he  could  not  do  such  an  act  of  a  limited  nature,  it  is  some- 
what difficolt  to  see,  how  he  could  do  an  act  of  a  higher  nature,  and  sell 
tke  piopei^.    And  his  judgment  seems  to  have  been  greatly  influenced 
by  the  coonderation,  that  the  creditor  in  that  case  might  fairly  presume, 
tliat  the  partner  was  the  real  owner  of  the  partnership  security;  and 
thu  there  was  an  abseoee  of  all  the  evidence  (which  existed  and  might 
iia?e  been  produced)  to  show,  that  the  other  partner  did  not  know,  aad 
^ad  not  authorized  the  act    If  it  had  appeared  from  any  evidence,  that 
the  act  was  unknown  to,  or  unauthorized  by  the  other  partners,  it  is 
very  far  from  being  clear,  that  the  case  could  have  been  decided  in  fitvor 
of  the  separate  creditor ;  for  his  Lordship  seems  to  have  put  the  case 
opoo  the  grooad,  that  either  actual  covin  in  the  creditor  should  be 
shovm,  or,  that  there  should  be  pregnant  evidence,  that  the  act  was  tt»* 
anthoiiaed  by  the  other  partners.    The  case  of  Gfreen  v.  Deakin,  9  Stark. 
R.  347,  before  Lord  EUenborough,  seems  to  have  proceeded  upon  the 
groand,  that  fraud,  or  knowledge  by  the  separate  crediUnr  was  not  a 
neceaaarj  ingredient    In  the  recent  case,  £z  parte  Goulding,  cited  in 
Gollyer  oo  Parta.  283, 284, 1st  edit,  the  V ice-Chancellor  (Sir  John  Leach) 
seensa  to  have  adopted  the  broad  ground,  upon  which  we  are  disposed  te 
pbce  the  doctrine.     Upon  the  appeal,  his  decision  was  confirmed  by 
Lord  Lyndhurst    Upon  that  occasion  his  Lordship  said ;  '  No  prineifde 
cm  be  more  clear,  than  that,  where  a  partner  and  a  creditor  enter  into  a 
contract  on  a  separate  account ;  the  partner  cannot  pledge  the  paftner- 
ddp  funds,  or  give  the  partnership  acceptances  in  discharge  of  this  con* 
tract,  so  as  to  bind  the  firm.'    There  was  no  pretence  in  that  case  of  any 
fiaod  on  the  part  of  the  separate  creditor.    And  Lord  Lyndhurst  seems 
to  bare  pat  his  judgment  upon  the  ground,  that  unless  the  other  partner 
assented  to  the  transaction  he  was  not  bound ;  and  that  it  was  the  doty 
of  the  creditor  to  ascertain,  whether  there   was  such  assent  or  not 
The  same  question  has  been  discussed  in  the  American  courts  on  variooe 
occasiona.    In  Dob  v.  Halsey,  16  John.  R.  34,  it  was  held  by  the  coort, 
that  one  partner  could  not  apply  partnership  property  to  the  payment  of 
bis  own  separate  debt,  without  the  assent  of  the  other  partners.    On  that 
occaskm,  Mr.  Chief  Justice  Spencer  stated  ^e  difference  between  the 
dscimons  in  New  York,  and  those  in  England  to  be  merely  this;  that 
in  New  York  the  court  required  the  separate  creditor,  who  had  obtained 
the  partnership  paper  for  the  private  debt  of  one  of  the  partnersi  to  show 
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pany  should  unite  with  a  stranger  to  produce  a  fraud 
against  the  firm  or  company  for  whom  they  act,  a  court 
of  equity  might  interfere  and  repudiate  such  acts,  and 
ask  to  be  relieved  against  them.^ 

^  134.  There  are  other  cases,  which  constitute 
exceptions  to  the  general  liability  of  partners  for  acts 
or  contracts  concerning  the  partnership  business, 
which  deserve  special  notice  in  this  connexion.  One 
of  them  is,  where  in  the  very  transaction,  although  it 
may  be  for  the  benefit  or  use  of  the  partnership,  and 
in  the  business  thereof,  yet  the  credit  is  exclusively 
given  to  the  partner,  transacting  it,  upon  his  sole  and 
separate  liability.     The  law  is  exceedingly  clear  and 


the  assent  of  the  whole  firm  to  be  bound ;  and  that  in  England,  the  bur- 
then of  proof  was  on  the  other  partnera  to  show  their  want  of  knowledge 
or  dissent  The  learned  judge  added  ;  '  I  can  perceive  no  substeDtial 
diflbrence,  whether  the  note  of  a  firm  be  taken  for  a  private  debt  of  one 
of  the  partners  by  a  separate  creditor  of  a  partner,  pledging  the  secnri^ 
of  the  firm ;  and  taking  the  property  of  the  firm,  upon  a  purchase  of  one 
of  the  partnera  to  pay  his  private  debt  In  both  cases,  the  act  is  equally 
injurious  to  the  other  partnera.  It  is  taking  their  conmion  proper^  to 
pay  a  private  debt  of  one  of  the  partnera.'  The  same  doctrine  has  been,  on 
various  occasions,  fully  recognised  in  the  Supreme  Court  of  the  same 
State.  And  we  need  do  no  more  than  to  refer  to  one  of  the  latest ;  the  case 
of  Evemghim  v.  Ensworth,  7  Wend.  R.  326.  Indeed,  it  had  been  fully 
considered  long  before,  in  Livington  v.  Roosevelt,  4  John.  R.  251.  It  is 
true,  that  the  precise  point  now  before  us,  does  not  appear  to  have  re- 
ceived any  direct  adjudication;  for  in  all  the  cases  above  mentioned, 
there  was  a  known  application  of  the  funds  or  securities  of  the  partnership 
to  the  payment  of  the  separate  debt  But  we  think,  that  the  true  princi- 
ple to  be  extracted  from  the  authorities  is,  that  one  partner  cannot  apply 
the  partnerahip  funds  or  securities  to  the  discharge  of  his  own  private 
debt  without  their  consent;  and  that  without  their  consent  their  title  to 
the  property  is  not  divested  in  favor  of  such  separate  creditor,  whether 
he  knew  it  to  be  partnerahip  property  or  not  In  short,  his  right  de- 
pends, not  upon  his  knowledge,  that  it  was  a  partnerahip  property ;  but 
upon  the  fact,  whether  the  other  partnera  had  assented  to  such  disposition 
of  it,  or  not" 
i  Yigera  v.  Pike,  8  Clarke  &.  Fin.  562, 648. 
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well  settled  upon  this  point.  If  money  is  borrowed, 
or  goods  bought,  or  any  other  contract  is  made  by  one 
partner  upon  his  own  exclusive  credit,  he  alone  is  liable 
therefor;  and  the  partnership,  although  the  money, 
property,  or  other  contract  is  for  their  proper  use 
and  benefit,  or  is  applied  thereto,  will  in  no  manner 
be  liaUe  therefore  For  it  is  entirely  competent  for 
one  partner  to  borrow  money,  or  to  buy  goods,  or  to 
enter  into  contracts  on  his  own  sole  and  exclusive 
credit  vnth  third  persons  ;  and,  on  the  other  hand,  it  is 
equally  competent  for  them  to  rely  on  that  exclusive 
credit,  and  either  to  refuse  to  contract  with  the  firm, 
to  or  exonerate  the  firm  from  all  liability  upon  any 
contract,  which  would  otherwise  bind  the  firm,  as 
being  for  their  account  and  benfit.  For  the  maxim 
of  the  common  law  here  applies  with  its  full  force ; 
Modus  et  canventio  vincunt  legem;  and  either  party 
may  at  his  pleasure  waive  or  relinquish  rights,  to 
which  he  would  otherwise  be  entitled.  It  is  but  fdl- 
lowing  out  the  rule  of  natural  justice  and  the  exposi- 
tion of  the  intention  of  the  parties  recognised  in  the 
Pandects.  Ante  omnia  enim  animadvertendum  est,  ne 
conventio  in  alid  re,  aut  cum  alid  persond,  in  alid  re 
alidve  persond  noceaL^ 

^  135.  This  very  case  was  directly  put  in  the  Ro- 
man law,   in  relation   to  joint    employers  of   ships. 


1  Collyer  on  Partn.  B.  3,  ch.  2,  §  2,  p.  319,  2d  edit ;  Id.  p.  342,  343 ; 
Ex  parte  Ein]y,  1  Rose,  R.  61 ;  Ex  parte  Bonbonus,  8  Yes.  R.  540 ;  Syl- 
vester r.  Smith,  9  Mass.  R.  119, 121 ;  Gow  on  Partn.  ch.  4,  p.  154, 155, 
3d  edit. ;  Lloyd  v.  Freshfield,  2  Carr.  &  Payne,  325 ;  9  Dowl  6l  Ryl.  19 ; 
Ketchura  v.  Durkee,  I  Hoffm.  R.  528 ;  Le  Roy  v,  Johnson,  2  Peters,  R. 
198,  199,  200.  See  Trueman  v.  Loder,  11  Adolp.  &  Ellis,  594,  595 ;  De 
Mautost  V.  Saunders,  1  Bam.  &  Adolp.  398 ;  Bonfield  v.  Smith,  12  Mees. 
&  Welsh.  405. 

«  Dig.  lib.  2,  tit  14, 1.  27,  §  4 ;  Pothier,  Oblig.  n.  85. 
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where  one  acted  as  the  administratcHr  of  the  concern^ 
and  contracted  in  his  own  name  exclusivelj.  Si  piures 
navem  exerceanl  adversarios  cum  qtudibet  eorum  in  solu' 
dum  agi  potest.  Ne  in  piures  destriTigcUur,jgui  cum  uno 
conlraxerit}  The  same  rule  is  adopted  in  the  French 
law ;  and  accordingly  Pothier  says ;  When  a  partner 
has  not  contracted  in  the  name  of  the  firm,  but  in 
his  own  name  alone,  he  alone  wHl  be  bound,  although 
the  contract  has  been  applied  to  the  benefit  of  the 
partnership.  Thus,  if  a  partner  has  borrowed  money 
in  his  sole  name,  for  his  own  account,  and  then  he 
applies  the  money  to  partnership  purposes,  the  credi- 
tor cannot  have  any  action  against  the  firm ;  for,  ac- 
cording to  the  principles  of  law,  a  creditor  has  his 
remedy  only  against  the  party,  with  whom  he  has  con^ 
tracted,  and  not  against  those,  who  have  been  bene- 
fitted or  received  profit  fix>m  it.^  And  this  again  is  but 
the  dictate  of  the  Roman  law.  Non  adversus  te  credit- 
tores^  qui  mutuam  sumpsisti  pecuniam^  sed  ejusj  cui  hanc 
credideras  hceredes  experirij  contra  juris  formam  em-- 
denter  postulas.^ 

^  136.  One  illustration  may  be  taken  from  a  case, 
which  has  already  passed  into  Judgment.  In  that 
case,  one  of  two  partners  drew  bills  of  exchange 
in  his  own  name,  which  he  procured  to  be  discount- 
ed by  a  banker  through  the  medium  of  the  same 
agent,  who  procured  the  discount  of  other  bills  drawn 
in  the  partnership  name,  with  the  same  banker  ;  it  was 
held  by  the  Court,  that  the  banker  had  no  reme- 
dy against  the  firm,  either  upon  the  bills  so  drawn  in 


I  Dig.  Lib.  14,  tit  1, 1.  25 ;  Id.  1. 2 ;  Ante,  §  102. 
8  Pothier,  de  Society,  n.  101, 105, 106. 
3  Cod.  Lib.  4,  tit  3, 1. 15. 
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is  own  name,  or  for  money,  had  and  received  through 

^e  medium  of  such  bills,  although  the  proceeds  were 

carried  to  the   partnership  account.    The  reason  was, 

that  the  money  was  advanced  solely  on  the  security  of 

the  parties,  whose  names  were  on  the  bills  by  way  of 

loan  to  them,  and  not  by  way  of  loan  to  the  partnership. 

And  it  made  no  difference  in  the  case,  that  the  bank- 

er  conceived  at  the  time,  that  all  the  bills  were  drawn 

on  the  partnership  account ;  since  he  did  not  credit 

the  firm,  but  only  the  names  on  the  bills.^ 

§  137.  The  French  law  has  followed  out  the  like 
doctrine  to  its  le^timate  conclusion.  Whenever  one 
partner  in  a  commercial  partnership  contracts  a  debt 
in  his  own  sole  name,  he  alone  will  be  responsible 
therefor;  and  the  creditor  will  have  no  recourse 
against  the  partnership,  even  although  the  debt  may 
havo  been  contracted  in  behalf  of,  or  for  the  ben- 
efit of  the  partnership.^  And  a  fortiori  in  cases  of 
non-commercial  partnerships,  the  doctrine  is  held  to 
apply  ;*  with  the  reservation,  however,  that  the  other 
partners  have  not  made  him  their  agent  to  contract 
a  joint  obligation  in  solidoj  or  otherwise.^ 

§  138.  Still,  although  the  general  principle  is  clear, 
it  may  not  always  be  easy  to  apply  it  to  the  circum- 
stances of  particular  cases ;  for  it  is  often  a  matter  of 
no  inconsiderable  difficulty  and  intricacy  at  the  com- 
mon law,  to  ascertain  in  point  of  fact,  whether  there 
has  been  an  exclusive  credit  given  to  one  partner  or 


1  Emly  r.Lye,  15  East,  R.  7;  Siffkin  v.  Walker,  2  Camp.  R.  308;  ante, 
1(6, 142, 24a    See  Faith  v.  Richmond,  1 1  Adolp.  &  Ell.  399. 
s  Pothier,  de  Society,  d.  100, 101. 
3  Pothier,  de  Society,  d.  105. 
«  Pothier,  de  Society,  n.  104, 105. 
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not.  In  the  case  of  a  dormant  and  secret  partner, 
the  credit  is  manifestly  given  only  to  the  ostensible 
partner ;  for  no  other  party  is  known.  StOI,  however 
it  is  not  treated  as  an  exclusive  credit ;  for  the  law  in 
all  cases  of  this  sort  founds  its  decision  upon  ihe 
ground,  that  the  creditor  has  had  a  chmce  or  election  of 
his  debtor,  which  cannot  be,  where  the  partner  is  dor- 
mant and  unknown.^  The  credit  therefore  b  not 
deemed  exclusive,  but  binding  upon  all,  for  whom  the 
partner  acts,  if  done  in  their  busines  and  for  their 
benefit,  as  is  the  case  in  cases  of  agency  for  an  un- 
known prindpal.^ 

^  139.  Another  case  may  easily  be  put.  Suppose 
a  partnership  to  be  carried  on  in  the  sole  name  of  one 
of  the  partners,  and  he  at  the  same  time  should  trans- 
act business  upon  his  own  separate  account ;  and  be 
should  borrow  money  in  his  own  name,  in  such  a 
case  the  question  may  arise,  whether  the  partner- 
ship is  bound  for  such  borrowed  money,  or  the 
individual  partner  only.  And  it  must  be  resolved  by 
taking  into  consideration  the  whole  circumstances  of 
the  case.  Thus,  if  the  money  is  in  fact  borrowed 
for  the  partnership  business,  or  it  is  in  fact  applied  to 


5  Ante,  §  6a 

1  Story  on  Agency,  §  991,  292 ;  2  Kent,  Comm.  Lect  41,  p.  630,  631, 
4th  edit. ;  Paley  on  Agency,  by  Lloyd,  245,  250,  3d  edit;  Tboropson  v. 
Davenport,  9  B.  &  Cresw.  78,  86,  87 ;  Pothier  on  Oblig.  n.  82,  83,  447 » 
Collyer  on  Partn.  B.  1,  ch.  I,  §  1,  p.  11, 12, 14, 2d  edit;  Id.  B.  3,ch.  1,  p. 
259;  Hoare  v.  Davres,  Doug.  R.  371 ;  Gow  on  Partn.  ch.  4,  §  1,  p.  I6i2, 163, 
3d  edit ;  Saville  v.  Robertson,  4  Term  R.  725 ;  Robertson  v.  Wilkinson 
3  Price,  R.  538 ;  U.  S.  Bank,  v.  Binney,  5  Mason,  R,  176 ;  S.  C.  5  Petera, 
R.  529 ;  Kelley  v.  Hurlburt,  5  Cowen,  R.  534;  Mifflin  v.  Smith,  17  Serg. 
&  Rawle,  R.  25.  —  The  law  with  regard  to  dormant  partners  does  not 
extend,  except  to  commercial  partnerships.  It  has,  therefore,  no  applica- 
tion to  dormant  partners  in  land  speculations.  Pitts  v.  Waugh,  4  Mass. 
R.  421 ;  Smith  v.  Burnham,  3  Sumner,  R.  435. 
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the  partnership  business,  in^  the  absence  of  all  con- 
tPoUmg  circumstances,  the  partnenship  will  be  bound 
therefor ;  since  the  fair  presumption  is,  that  it  was  in- 
tended by  the  partner  to  pledge  the  partnership 
credit,  and  not  merely  his  individual  credit,  whether 
the  partnership  was  known  or  unknown  to  the  lender. 
On  the  other  hand,  if  the  money  was  borrowed  for  the 
separate  use  of  the  individual  partner,  or  actually  ap- 
{died  to  that  use,  the  contrary  presumption  would  pre- 
vaO.  But,  if  the  business  of  the  partnership  were  differ- 
ent from  the  separate  business  of  the  individual  partner, 
and  he  should  borrow  expressly  of  the  lender  for  the  one 
business  or  for  the  other,  the  lender  would  be  deemed 
to  give  credit  to  that  particular  business,  and  not  to  the 
other  business ;  and  then  the  partnership  would  or 
would  not  be  bound  according  to  the  fact,  whether 
it  was  borrowed  for  their  business  or  not.  And,  in 
sach  a  case,  it  would  make  no  difference,  whether 
the  lender  did,  or  did  not  know,  that  there  was  any 
partnership  in  either  business,  or  whether  the  money 
was  actually  applied  to  the  business,  for  which  it  was 
expressly  borrowed,  or  not.  But  in  the  absence  of  all 
proofs,  as  to  the  purpose,  for  which  the  money  was 
borrowed,  or  to  which  it  was  applied,  it  would  be 
deemed  to  be  borrowed  upon  the  separate  account  of 
the  individual  partner.^ 


»  See  Collyer  on  Partn,  B.  3,  ch.  1,  §  2,  p.  275,  276,  277,  2d  edit; 
Etberidge  v.  Bixmey,  9  Pick.  272;  Mifflin  v.  Smith,  17  Scrg.  &  R.  1G5; 
U.  SUtee  Bank  v.  Binney,  5  Mason,  176 ;  S.  C.  5  Peters.  R.  529.  In  U. 
Slates  Bank  v.  Binney,  5  Mason,  R.  176, 183,  164,  the  Court  said;  «*In 
nspect  to  both  general  and  limited  partnerships,  the  same  general  prin- 
ciple applies,  that  each  partner  has  authority  to  bind  the  firm,  as  to  all 
things  within  the  scope  of  the  partnership,  but  not  beyond  it  Where 
the  contract  ie  made  in  the  name  of  the  firm,  it  will,  prim^  facie,  bind 
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^  140.  Various  other  cases  may  be  put  to  illiu 
the  same   rule.     Thus,  if  a  person   should   adi 


the  firm,  unless  it  is  ultra  the  business  of  the  firm.  Where  the  fir 
ports,  on  its  fiice,  a  company,  as  A.  B.  &  Co.,  or  A.,  B.,  &  C,  the 
contracts  made  by  the  partners  in  that  name  bind  the  firm,  unlei 
are  known  to  be  beyond  the  scope  and  business  of  the  firm.  But 
the  business  is  carried  on  in  the  name  of  one  of  the  partners,  ai 
name  alone  is  the  name  of  the  firm,  there,  in  order  to  bind  the  fim 
necessary  not  only  to  prove  the  signature,  but  that  it  was  used  i 
signature  of  the  firm  by  a  party  authorized  to  use  it  on  that  occ 
and  for  that  purpose.  In  other  words,  it  must  be  shown  to  be  ut 
partnership  objects,  and  as  a  partnership  act  The  proof  of  the 
ture  is  not  enough.  The  plaintiffi  must  go  farther,  and  show,  tha 
a  partnership  signature.  In  the  present  case,  the  signature  of 
Winship '  may  be  on  his  own  individual  account,  as  his  personal  coi 
or  it  may  be  on  account  of  the  partnership.  Upon  the  face  of  the 
it  stands  indifferent  The  burden  of  proof,  then,  is  upon  the  pis 
to  establish,  that  it  is  a  contract  of  the  firm,  and  ought  to  bind  t 
And  again ;  "  The  notes  arc  all  indorsed  in  the  name  of  *  John  Wii 
For  aught,  therefore,  that  appears  on  the  face  of  them,  they  were 
only  binding  him  personally.  The  plaintiffs  must,  then,  go  farthe 
show  eitlier  expressly  or  by  implication,  that  these  notes  were  offi?r 
Winship,  as  notes  binding  the  firm,  and  not  merely  on  himself  perio, 
or  that  the  discounts  were  made  for  the  benefit,  and  in  the  courw  < 
business  of  the  firm.  It  is  not  sufficient  for  the  plaintiffs  to  provi 
the  bank,  in  discounting  these  notes,  acted  upon  the  belief,  thai 
bound  the  firm,  and  were  for  the  benefit  and  business  of  the  fimu 
must  go  furtlier  and  prove,  that  the  belief  was  known  to  and  sancl 
by  Winship  himself  in  offering  the  notes ;  and  that  he  intentional!} 
out  to  them,  that  the  discounts  were  for  the  credit,  and  on  the  accoi 
the  firm ;  and  that  his  indorsement  was  the  indorsement  of  the  fira 
to  bind  them ;  and  that  the  bank  discounted  the  notes  upon  the 
of  such  acts  and  representations  of  Winship.  The  jury  will  judge 
the  whole  evidence,  how  tlie  case  stands  in  these  respects.  The 
fact,  that  the  discounts  so  procured  were  applied  to  the  use  of  the 
is  not,  of  itself,  sufficient  to  prove,  that  tlic  discounts  were  procun 
account  of  the  firm.  It  is  a  strong  circumstance,  entitled  to  weight 
not  decisive.*'  In  Etheridge  r.  Binney,  9  Pick.  R.  274,  tlie  Court 
"  Now,  as  the  partner,  whose  name  is  assumed  by  the  firm,  may  ah 
gage  in  otiier  branches  of  business,  in  which  he  may  want  credit  c 
own  private  account,  if  he  applies  for  a  loan  of  money  to  one,  w 
ignorant  of  tlie  copartnership,  and  no  information  is  given  of  its 
ence,  it  is  a  private  loan,  and  does  not  bind  the  firm,  unless  the  cr 
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money  for  a  finn,  and  yet  take  the  security  of  one 
partner  therefor,  the  security  would  bind  that  part- 
ner only.^     And,  indeed,  under  such  circumstances,  if 


shan  know,  that  the  money  borrowed,  or  the  goods  procured,  by  the  in- 
diyidual,  went  to  the  use  of  the  firm.  The  burthen  of  proof  in  such  case 
is  upon  the  creditor,  in  order  to  make  good  his  claim  upon  the  firm  ;  for 
he  credited  the  individual,  and  not  the  firm,  and  it  will  be  presumed  to 
be  for  ihe'private  benefit  of  the  individual,  unless  the  contrary  is  proved. 
But  if  the  existence  of  the  firm  is  known  to  the  person,  who  makes  the 
loan,  and  representations  are  made  to  him  by  the  borrower,  that  he  bor- 
rows for  the  use  of  the  company,  and  that  they  are  answerable  for  the 
debt,  so  that  credit  is  given  to  the  company,  and  not  to  the  individual 
partner,  the  burthen  of  proof  is  upon  the  company,  when  sued,  to  show, 
'that  the  power  confided  to  the  individual  has  been  abused,  and  that  the 
xnoney  borrowed  was  applied  to  his  private  use,  and  also,  that  this  was 
Mldowu  to  the  lender  to  be  his  intention.  This  principle  necessarily  fol- 
lows from  cases  settled.  If  a  purchase  is  made  in  the  name  of  a  firm,  or 
:xDone7  borrowed,  and  a  note  given  or  indorsed  in  that  name,  this  is 
fnmk  facie  evidence  of  a  debt  from  the  firm,  and  it  can  only  be  rebutted 
%y  proof  in  the  defence,  that  this  was  fraudulently  done  by  the  individual 
for  his  own  private  use,  and  that  this  was  known  to  the  creditor. 

that  in  the  limited  partnership,  if  the  name  of  the  firm  had  been  John 

"kinship  &  Co.,  or  Winship  &  Binney,  all  notes  given  to  any  creditor, 

mn  either  of  those  names,  would  be  company  notes,  unless  disproved,  as 

'ft>efbre  stated.    Now,  the  making  and  offering  of  such  a  note  is  nothing  more 

^^han  a  representation,  that  the  money  is  wanted  for  the  use  of  the  compa- 

^ij,  and  as  they  confide  in  the  individual,  they  will  be  bound  by  his  acts. 

"The  Dame  of  the  firm  here  being  only  the  name  of  the  individual,  a  note 

^>ffered  in  that  name,  unaccompanied  by  any  representation,  would  of  course 

uiport  only  a  promise  by  John  Winship  alone ;  and  the  credit  being  given 

'9o  him  alone,  the  creditor  would  not  recover  against  the  firm,  without 

proving,  that  the  money  actually  went  into  the  funds  of  the  firm.    But  if 

ILhe  borrowing  partner  states,  that  he  is  one  of  a  company,  and  that  he  bor- 

:x-ows  money  for  the  company,  or  purchases  goods  for  their  use,  then,  as 

Uiere  is  such  company,  and  as  they  have  given  him  authority  to  use  the 

^2<Hnpany  credit  to  a  certain  extent,  and  as  the  creditor  will  have  no 

of  knowing,  whether  he  is  acting  honestly  towards  his  associates, 

otherwise,  if  he  lends  the  money  or  sells  the  goods  on  the  faith  of 
^ucb  representation,  the  company  will  be  bound,  unless  they  prove,  that 
tlie  contract  was  for  his  private  benefit,  and  known  to  be  so  by  the 
CTeditor." 

1  Collyer  on  Partn.  B.  3,  ch.  2,  §  2,  p.  315  to  p.  334,  2d  edit ;  SifiTkin  r. 
Walker,  2  Camp.  R.  306 ;  Emly  v.  Lye,  15  East,  R.  7. 
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election  by  the  creditor,  to  absolve  the  parti 
from  responsibility,  and  to  confine  the  credit  I 
partner  only.^  Nor  will  it  make  any  differe 
such  a  case,  that  the  money  has  not  only  bee 
rowed,  but  has  been  applied  to  partnership  pui 
if  the  contract  has  been  exclusively  upon  the 
rate  credit  or  security  of  one  partner.*  On  thi 
hand,  if  money  is  actually  borrowed  on  the  ci 
the  firm  in  the  course  of  the  business  of  the  f 
will  make  no  difference  in  the  liability  of  th€ 
partners,  that  it  has  been  misapplied  by  the  b 
ing  partner.^  But  care  must  1x3  taken  to  disti 
between  cases  of  tliis  sort,  and  cases,  where  the 
rate  security  of  one  partner  has  been  taken,  not 
primary  debt,  but  merely  as  collateral  security  i 
primary  debt,  as  one  of  the  firm ;  for,  in  the 
case,  the  firm  will  undoubtedly  be  holden,  m 
standing  the  separate  security,* 

§   141,  The  custom  of  a  particular  trade  0 
ness  may  in  some  cases  also  furnish  an  exemj: 


1  Coll/er  on  Partn.  B.  3,  ch.  2,  §  2,  p.  318, 319,  321, 2d  edit ; 
Hunter,  1  Atk.  223 ;  Ex  parte  Emly,  1  Rose,  R.  61 ;  Gow  on  Pu 
§2,p.  154, 155,  ]5G,3d  edit 

9  Collyer  on  Partn.  B.  3,  ch.  2,  §  2,  p.  319,  320,  2d  edit; 
Lewis,  1  Sim.  R.  376;  Lloyd  r.  Freshfield,  2  Carr.  &  Payne, 
Parkin  v.  Camithers,  3  Esp.  R.  248 ;  Jaques  v.  Marquand,  6  C 
497. 

3  Collyer  on  Partn.  B.  3,  ch.  1,  §  1,  p.  263 ;  Id.  B.  3,  ch.  2,  p. 
note,  2d  edit ;  Church  v.  Sparrow,  5  Wend.  R.  223 ;  U.  S.  Ban 
ney,  5  Mason,  R.  176 ;  S.  C.  5  Peters,  529 ;  Gow  on  Partn.  ch. 
146, 147,  3d  edit ;  Id.  §  3,  p.  282  to  p.  284 ;  ante,  §  105. 

4  Collyer  on  Partn.  B.  3,  ch.  2,  §  2,  p.  323, 2d  edit. ;  Id.  p.  275 ; 
Brown,  1  Atk.  R.  225 ;  Denton  v.  Rodie,  3  Camp.  R.  493 ;  Sc 
Bank  v.  Case,  8  B.  &  Cresw.  427 ;  Ez  parte  Bolitho,  1  Buck,  R. 
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^e   partnership  upon  contracts  made  for  their  bene- 
fit, and  establish,  that  the  credit  is  exclusively  given 
to   the  contracting  partner.      Instances,   however,  of 
this  sort  are  of  rare  occurrence ;  and  it  has  been  re- 
marked by  a  learned  writer,  that  perhaps  there  is  no 
ordinary  trade  or  business,  except  that  of  stage-coach 
proprietors,  in  which  the  firm  have  been  held  not  lia- 
lile  for  repairs  made,  or  goods  supplied,  by  the  order 
of  one  partner  for  the  use  of  the  concern.^     In  gen- 
eral, such   propriet(»rs  are  held  bound,  like  all  other 
partners.^    But  under  some  special  circumstances,  the 
credit  has  been   held  to  be  exclusively    given  to  the 
partner,  ordering    the    repairs    or    supplies.      Thus, 
where   several   persons   furnished   with  horses,  which 
were    their   several   property,  the  several  stages  of  a 
coach,  and  in  the  general  business  and  profits  all  the 
projectors   were    partners,  and   shared  the  profits,  it 
was  held,  that  the    proprietors   were   not   all  joindy 
liaUe  for  goods  fiimished  to  one   partner  for  the  use 
of  his  horses,  drawing  the  coach  along  his  part  of  the 
road ;  and  that  the  goods  must  be  deemed  furnished 
upon  the  exclusive  credit  of  that  partner.^ 

^  142,  The  general  rule  is,  as  we  have  seen,  that 
if  a  Inll  or  note  is  drawn  or  endorsed  in  the  name  of 
one  partner  only,  not  being  the  firm  name,  it  will  not 
be  a  contract  binding  on  the  firm,  but  on  himself  only, 
even  although  it  may  be  a  transaction  for  the  use  or 


»  CoDyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  329, 330, 2d  edit 

«  Ibid. ;  Arthur  r.  Dale,  cited  Collyer  on  Partn.  B.  3,  ch.  2,  §  3,  p.  830, 

2d  edit 
3  Barton  v.  Hanson,  2  Taunt  R.  49 ;  2  Camp.  R.  97 ;  Hiard  v.  Bigg, 

Manning's  Nisi  Prius,  Index,  220 ;  Gow  on  Partn.  ch.  4,  §  I,  p.  149, 150, 

3d  edit 
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benelSt  of  the  firm.^  But,  nevertheless,  cases  i 
arise,  where  the  partnership  might  be  held  liabl 
the  drawers  or  indorsers  of  the  note  or  bill,  not 
standing  it  was  made  or  indorsed  only  in  the  nai 
one  partner.  But,  then,  in  such  cases,  in  ord 
bind  the  firm  it  must  appear,  that  the  other  pai 
had  constantly  treated  such  note  or  bill,  so  made 
indorsed,  as  the  note,  or  bill,  or  indorsement  ci 
firm  in  the  adopted  name  of  the  partner,  as  a 
name,  pro  hoc  vice ;  or  at  least,  as  the  note,  or  bi 
indorsement  made  by  the  firm  by  procuration  o 
partner,  so  that  the  holder  would  be  at  liben 
write  over  the  partner's  name  the  name  of  the 
by  procuration  of  the  partner,  (A.  and  B.  by  p 
ration  of  B.y  But,  whether  this  would  be  so,  oi 
it  has  been  held,  that  if  one  partner  makes  use  c 
assumed  firm  name,  not  the  real  name  of  the 
and  signs  it  by  procuration  of  the  assumed  firm 
the  other  partners  knew  his  habit  of  so  doing, 
adopted  the  note,  or  bill,  or  indorsement,  as  that  o 
firm,  the  partners  will  be  held  to  have  adopted 
new  firm  name,  pro  hac  vice,  and  will  be  bound  b; 
contract.^ 

§  143,  The  doctrine  has  even  been  pressed 
ther ;  and  it  has  been  held,  that  a  note  or  othe: 
curity  may   be   so  signed,  as  at  once  to  make 


1  Collyer  on  Partn.  B.  3,  ch.  1,  §  2,  p.  277,  2d  edit. ;  Id.  B.  3,  ch. 
p.  331  to  p.  347 ;  Jaques  v.  Marquand,  6  Cowen,  497 ;  Smith  v.  C 
1  Cromp.  &  Jerv.  500,507;  ante,  §  136;  Trueman  v.  Loder,  11 
&  Ellis,  R.  592;  Faith  v.  Richmond,  11  Adolp.  &  Ellis,  339 ;  ante, 

9  South  Car.  Bank  v.  Case,  8  Barn.  &  Cresw.  427;  Ez  parte  I 
1  Buck,  R.  100. 

3  Williamson  v.  Johnson,  1  Bam.  &  Cresw.  14G ;  Collyer  on 
B.  3,  ch.  1,  §  2,  p.  27(5,  277,  2d  edit;  Id.  B  3,  ch.  2,  §  2,  p.  31 
324. 
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partner  signing  it  separately  liaUe,  and  also  the  firm 
liable  thereon.  Thus,  where  A.  (one  of  the  partners 
in  the  firm  of  A.  B.  and  C.)  made  a  promissory  note 
in  these  wc^ds ;  ^<  Sixty  days  after  date,  I  promise  to 
pay  D.  E.  or  order,"  &c.,  and  signed  the  note  "  For 
A.  B.  &  C.  —  A ; "  it  was  held,  that  the  firm  was  liable 
thereon,  and  also  jthat  he  was  separately  liable  ;  so  that, 
in  effect,  it  was  treated  as  a  joint  and  several  security, 
a  joint  security  of  the  firm,  and  a  several  one  of  the 
partners  signing  it.^  This  construction  of  the  instni- 
ment  certainly  goes  to  the  very  verge  of  the  law; 
and  perhaps  may  be  thought  to  deserve  farther  con- 
sideration. 

§  144.  Cases  of  a  different  character  may  occur, 


1  Lord  Gal  way  «.  Mathews,  1  Camp.  R.  403;  Hall  v.  Smith,  1  B.  & 
Cresw.  467.  See  Stoi7  on  Agency,  ^  154,  275,  276 ;  CoUyer  on  Parto* 
E  3,  ch.  1,  §  2,  p.  277,  2d  edit  —  In  the  case  of  Lord  Galway,  1  Camp. 
A.  403,  the  firm  were  held  liable.  In  the  case  of  Hall  v.  Smith,  1  Bam. 
and  Cresw.  407,  which  was  a  note  of  this  sort  payable  to  bearer,  and  was 
signed  A.  B.  and  C.  by  A.,  the  suit  was  against  A.  only ;  and  he  was  held 
separately  liable.  Mr.  Justice  Bayl^  on  this  occasion  said;  ''In  pr»- 
noaocing  judgment  for  the  plaintiff,  we  shall  not  give  to  the  note  any 
difierent  eSecX  from  that,  which  it  appears  upon  the  face  of  it  to  haye. 
The  words  used  are  '  I  promise  to  pay,'  and  it  is  signed  by  the  defendant 
What  then  is  the  import  of  those  words  ?  Surely,  that  W.  Smith  prom- 
ises. It  is  true,  that  he  promises  for  himself  and  others,  but  he  alone 
promises.  Now,  there  are  many  cases,  wliere  a  party,  entering  into  a 
contract  in  his  own  name  on  behalf  of  others,  may  be  sued,  or  those,  for 
whom  he  contracts,  may  be  sued,  and  e  converse,  an  agent  may  sue,  or  the 
parties  beneficia]ly  interested  may  sue.  If  any  hardship  arise  from  this 
construction,  it  might  have  been  avoided  by  introducing  the  pronoun'  we ' 
instead  of ' I ';  and  on  the  other  hand,  a  great  difficulty  may  be  imposed 
upon  the  plaintiff,  if  he  be  compelled  to  sue  all ;  for  then  he  would  he 
bound  to  prove  the  partnership  of  all  the  parties,  whereas  in  this  actioo  it 
is  sufficient  to  prove  the  handwriting  of  the  defendant  The  cases  of 
March  v.  Ward,  and  Clark  v.  Blackstock  import,  that  the  word '  I '  creates  a 
several  promise  by  each  party,  that  signs,  and  here  a  fortiori  that  moit 
be  the  effect  of  it,  for  the  party  sued  is  the  only  person,  who  actuallj 
made  the  pnnnise.    The  plaintiff  is  therefore  entitled  to  recover." 

20* 


234  PARTNERSHIP.  [CH.  Tin. 

where  the  question,  whether  exclusive  credit  has  been 
given  to  one  partner,  or  joint  contractor,  may  admit  of 
much  discussion  and  difficulty,  founded  upon  the  pe- 
culiar circumstances  thereof.  Thus,  in  case  one 
member  of  a  club  should  order  goods  for  the  use  and 
benefit  of  the  dub,  all  the  members  of  the  club,  who 
concurred  in  the  order,  or  subsequently  ratified  it, 
might  be  liable  for  the  amount  thereof,  although  the 
member,  who  ordered  the  goods,  should  be  made 
debtor  in  the  tradesman's  books,  unless  it  clearly  ap- 
peared, that  the  tradesman  meant  to  give  exclusive 
credit  to  that  member  only ;  for  such  entry  in  the 
books  would  not  of  itself  be  decisive  of  an  intent 
to  give  such  exclusive  credit.^ 


1  Delauney  v.  Strickland,  2  Starkie,  R.  416;  Flemyng  v.  Hector,  3 
Mees.  &  Welsb.  172;  Collyer  on  Partn.  B.  ],  ch.  1,  §  1,  p.  31,  2d  edit 
In  the  case  of  Flemyng  v.  Hector,  Lord  Abinger  said ;  **  T  had  thought, 
but  without  much  consideration,  at  the  Assizes,  that  these  sort  of  institu- 
tions were  of  such  a  nature,  as  to  come  under  the  same  view  as  a  part- 
nership, and  that  the  same  incidents  might  be  extended  to  them ;  that, 
where  there  we^e  a  body  of  gentlemen,  forming  a  club,  and  meeting  to- 
gether for  one  common  object,  what  one  did  in  respect  of  the  socieQr 
bound  the  others,  if  he  had  been  requested  and  had  consented  to  act  for 
them.  Several  cases  have  been  cited  in  the  course  of  the  argument, 
which  do  not  apply,  with  the  exception  of  one  of  them,  to  societies  of 
this  nature.  Trading  associations  stand  on  a  very  different  footing.  Where 
persons  engage  in  a  community  of  profit  and  loss  as  partners,  one  part- 
ner has  the  right  of  property  for  the  whole.  So,  any  of  the  partners  has 
a  right,  in  any  ordinary  transactions,  unless  the  contrary  be  clearly 
shown,  to  bind  the  partnership  by  a  credit ;  he  might  accept  a  bill  of 
exchange  in  the  name  of  the  firm,  and  as  between  the  firm  and  strangers 
the  partnership  would  be  bound,  although  there  might  be  an  understand- 
ing in  the  firm,  that  he  was  not  to  accept  It  appears  to  me,  that  this 
case  must  stand  upon  the  ground,  on  which  the  defendant  put  it,  as  a 
case  between  principal  and  agent;  and  I  am  the  more  inclined  to  look 
at  it  in  that  light  by  an  observation,  made  by  Mr.  Piatt,  in  the  course  of 
the  argument  yesterday,  on  the  subject  of  bills  of  exchange.  I  appre- 
hend, that  one  of  the  members  of  this  club  could  not  bind  another  by 
accepting  a  bill  of  exchange,  acting  as  a  committee  man,  even  where 
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^  145.  Neither  does  it  necessarily  follow,  be- 
cause two  persons,  who  are  not  partners,  have  joined 
together  to  make  a  purchase  for  a  joint  shipment, 
that  they  will  be  jointly  liable  to  the  vendor  for  the 
purchase  money;  for  if  the  purchase  has  been  made 
under    circumstances,    which    demonstrate,    that  the 


there  might  be  an  apparent  necessity  to  acnr  pt,  as  in  the  case  of  a  por^ 
chase  of  a  pipe  of  wine.  The  party  might  draw  a  bill,  but  I  do  not  think 
be  could  accept  the  bill  to  bind  the  members  of  the  club.  It  is,  there- 
fore, a  question  here,  how  far  the  committee,  who  are  to  conduct  the 
affidrs  of  this  club  as  agents,  are  authorized  to  enter  into  such  contracts, 
as  that,  upon  which  the  plaintiffi  now  seek  to  bind  the  members  of  the 
clob  at  large ;  and  that  depends  on  the  constitution  of  the  club,  which  is 
to  be  (bond  in  its  own  rules ;  and  upon  two  of  the  cases,  those  that  were 
tried  before  me  at  Guilford,  looking  at  these  general  rules,  it  certainly 
does  strike  me,  that  it  is  impossible  to  interpret  them,  so  as  to  give  the 
committee  the  power  of  dealing  on  credit,  even  for  the  purposes  of  the 
clob.  It  appears  by  the  rules,  that  every  member  is  to  pay  his  subscrip- 
tion of  ten  guineas  as  entrance  money,  before  he  can  become  a  niembery 
and  a  yearly  subscription  of  five  guineas;  so,  that  by  the  provisions  of 
tbe  clob,  there  is  to  be  a  fund  in  hand  in  order  to  bear  the  expenses. 
But  then,  again,  every  member,  who  makes  use  of  the  club,  who  either 
eats  or  drinks  there,  or  takes  any  sort  of  refreshment,  is  to  pay  ready 
money.  That  shows  again,  that  the  •club  was  not  disposed,  and  not  in- 
tended, to  have  any  transactions  on  credit,  even  with  its  own  memb  s ; 
and  it  also  shows,  that  care  was  taken  to  provide  ready  money  to  meet 
every  expense;  so  that,  if  a  party,  or  a  gentleman  of  tbe  club,  were  to 
order  any  particular  thing,  that  the  club  did  not  contain,  he  is  to  pay  for 
it  instanter;  so  that  no  occasion  was  expected  to  be  necessary  for  tbe 
committee's  pledging  the  credit  of  the  club,  or  even  their  own.  Under 
these  circumst&nces,  as  the  rules  of  the  club,  which  are  in  writing,  must 
be  taken  to  form  the  constitution  of  the  club,  and  are  to  be  coustrued  as 
matters  of  law,  I  do  not  see,  what  there  was  to  go  to  the  jury ;  I  do  not 
see  any  thing  in  these  rules,  of  which  the  jury  are  to  be  the  judges.  The 
words  are,  'to  manage  the  affairs  of  the  club';  the  question  then  is, 
what  the  afbirs  of  the  club  are.  They  arc  to  have  in  their  hands  a  sub- 
scription, and  they  are  to  take  care,  that  every  member  pays  it  before  he 
comes  into  the  club,  and  pays  for  every  thing  he  has  in  the  club.  It 
therefore  appears,  that  the  members  in  general  intended  to  provide  a 
fond  for  the  committee  to  call  upon.  I  cannot  infer,  that  they  intended 
the  committee  to  deal  upon  credit,  and  unless  you  infer,  that  that  was  the 
intentioDy  how. are  the  defendants  bound  ?  " 
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vendor  gave  an  exclusive  credit  to  each  of  th^tn  for 
a  moiety,  (as  by  drawing  a  separate  bill  on  each  fcxr 
a  moiety,)  then  each  will  be  solely  and  separately 
liable  only  for  his  own  share*^  And  the  same  nde 
may  be  justly  applicable  to  cases  of  partnershij^ 
where  such  a  division  of  the  credit  is  authorized 
and  acted  upon  by  the  vendor  with  a  clear  under- 
standing, that  it  is  to  be  an  exclusive  credit,  pro 
tanio. 

^  146.  The  case  of  a  debt,  contracted  prior  to  the 
existence  of  a  partnership,  has  also  sometimes  been 
treated  as  a  case,  where  exclusive  credit  is  given  to 
the  contracting  party,  and  not  to  the  firm,  although 
they  ultimately  receive  the  benefit  thereof,*  But  it 
may  be  resolved  into  the  more  general  principle,  that 
a  contract  can  be  obligatory  only  upon  those,  who  are 
parties  to  it,  or  derive  a  benefit  from  it  at  the  time  of 
its  inception.^  In  short,  the  joint  interest,  or  joint 
liability  must  be  contemporaneous  with  the  formation 
of  the  contract  itself,  in  order  to  superinduce  the 
corresponding  liability  to  perform  it;  and  if  there 
be  no  partnership,  then  in  existence,  to  be  bound,  or 
none,  which  is  a  party  or  privy  to  the  contract,  it 
cannot  be  deemed  their  contract;  but  solely  that  of 
those,  who  contracted,  and  were  capable  of  contract- 


1  Gibson  tJ.  Lupton,  9  Bing.  R.  297. 

2  See  Ketchum  r.  Durkee,  1  Hoffm.  R.  538. 

3  Gow  on  Partn.  ch.  4,  §  1,  p.  150  to  p.  153.  3d  edit ;  Collycr  on  Partn. 
B.  3,  ch.  3.  §  1,  p.  348  to  p.  368,  2d  edit. ;  Saville  ».  Robertson,  4  T.  R. 
720 ;  Ketchum  r.  Durkee,  1  Hoffm.  R.  538.  —  Where  no  other  time  is 
fixed  for  the  commencement  of  a  partnership  in  an  agreement  between 
the  parties,  it  is  taken  to  have  commenced  on  the  date  of  the  agreeraenty 
as  the  presumed  intention  of  the  parties.  Williams  v.  Jones,  5  Bam.  & 
Cresw.  108. 
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ing  it  at  the  time.  Otherwise,  the  law  would  intro- 
duce the  extraordinary  anomaly  of  making  a  con- 
tract, consummate  and  perfect  between  all  the 
original  parties,  expand  so  as  to  be  in  fact  the  con- 
tract of  other  parties,  who  had  not,  and  perhaps 
could  not,  at  the  time,  have  any  interest  in,  or  privity, 
(wr  conexion  therewith.^ 


1  Gow  on  Partn.  ch.  4,  §  1,  p.  150, 151, 153,  3d  edit.— Mr.  Gow  liai 
well  stated  the  principle,  and  illustrated  it  by  the  case  of  Saville  v.  Rob- 
ertson, 4  Term  R.  720.  Mr.  Gow  says  (p.  151, 152) ;  **  A  joint  contract, 
bowerer,  entered  into  by  one  or  more  individuals,  is  binding  only  upon 
those,  who  have  a  joint  interest  in  it  at  the  time  of  its  inception ;  for  no 
subseqoent  act  by  any  person,  who  may  afterwards  become  a  partner, 
not  even  an  acknowledgment,  that  he  is  liable,  will  entail  upon  that  per- 
son the  obligation  of  fulfilling  such  a  contract,  if  it  clearly  appear,  that 
t  partnership  did  not  exist  at  the  time  the  contract  was  made.  The  joint 
interest  must  be  contemporaneous  with  the  formation  of  the  contract  it- 
self to  superinduce  the  corresponding  liability  to  perform  it  If  it  were 
otherwise,  the  law  would,  in  fact,  create  a  supposed  contract,  when  the 
real  contract  between  the  parties  was  consummated,  before  the  joint  in- 
terest and  consequent  jbint  risk  was  in  existence.  Thus,  where  several 
persons  agreed  upon  a  maritime  adventure,  and  to  provide  a  cargo  of 
gooda^  which  should,  in  the  judgment  of  the  majority,  be  proper  for  the 
voyage ;  and  permission  was  given  to  the  supercargo  (who  was  to  have 
a  proportionate  profit,  and  bear  an  equal  loss  with  the  respective  ad- 
venturers) to  ship,  on  the  joint  account,  as  many  goods  as  he  might  think 
fit;  such  goods  being  first  approved  by  a  majority  of  the  persons  con- 
cerned in  the  adventure,  as  proper  for  the  voyage ;  and  it  was  aflerwardi 
agreed,  that  each  party  was  to  hold  no  other  share  or  proportion  in  the 
adventure,  than  the  amount  of  what  each  separately  ordered  and  shipped ; 
and  that  the  orders  given  for  the  cargo  and  outfit  of  the  ship  were  to  be 
separately  paid,  and  that  one  was  not  to  be  bound  for  any  goods  or  stores 
ordered  or  shipped  by  the  other;  and  that  the  supercargo  should  have 
fiee  liberty  to  ship  what  goods  were  suitable  to  the  voyage,  over  and 
above  the  ship  and  outfit,  leaving  room  for  those  ordered  by  the  adven- 
torers ;  and  that  the  ship  should  be  made  over  in  trust  for  the  general 
concern ;  it  was  held,  that  if  the  supercargo  afterwards  purchased  goods, 
as  part  of  the  cargo,  and  the  ship  sailed  with  the  goods  so  purchased, 
he  alone  was  liable  for  them,  and  not  his  co-adventurers  jointly  with 
hnn.  The  reason,  on  which  this  determination  proceeded,  seems  to 
have  been,  that,  after  the  purchase  of  the  goods  made  by  the  sev- 
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^  147.  This  doctrine  may  easily  be  illustrated  by  a 
few  cases.  Thus,  if  two  persons  should  separately  ptur- 
chase  goods  on  their  own  separate  accounts ;  and  af- 
terwards should  agree  to  unite  their  interests  therein, 
in  one  joint  commercial  adventure  for  their  joint  and 
mutual  profit,  this  would  create  a  partnership  in  th^ 
goods  for  that  adventure.  But  it  would  not  makie 
them  liable  as  partners  to  the  vendors  of  the  goods ; 
for  they  then  had  no  joint  interest  in  the  purchase.^ 
The  same  rule  would  apply  to  a  case,  where  one 
merchant  should  purchase  goods  on  his  own  sole  ac- 
count, and  afterwards  should  ship  them  upon  a  joint 
adventure  for  joint  profits  with  other  persons,  whiHn 
he  had  subsequently  admitted  as  sub-purchasers,  or  to 
whom  he  had  subsequently  sold  an  undivided  interest 


eral  adventurers,  there  was  still,  before  they  became  joint  proper^, 
a  further  act  to  be  done,  which  was  the  putting  them  on  board  the 
ship,  in  which  they  had  a  common  concern  for  th^  joint  adventure,  and, 
until  that  further  act  was  done,  the  goods  purchased  by  each  remained 
the  separate  property  of  the  purchaser.  The  partnership  in  the  goods 
did  not  arise  until  their  admixture  in  the  common  adventure.**  Again  he 
adds  (p.  153) ;  <*  It  is  not,  however,  sufficient  to  constitute  a  joint  liability 
for  the  capital  brought  into  the  trade,  that  there  is  to  be  a  subsequent 
participation  in  the  profit  derived  from  it  In  such  a  case  the  rig^t  to 
participation  can  only  take  its  origin  from  the  time  of  the  introduction  of 
the  capita] ;  and,  although  communion  of  profit  is  a  strong  ciicnmstance 
to  explain  a  contract  in  itself  doubtful,  and  to  ^ow,  as  the  legal  pre- 
sumption is,  that  a  partnership  existed  at  the  time  amongst  the  par- 
ticipants ;  yet,  where  the  nature  of  the  contract  clearly  appears,  it  cannot 
have  such  a  retrospect  as  to  alter  it,  and  to  substitute  the  responsibility  of 
several  for  that  of  an  individual  contractor.  Therefore,  if  several  persons 
agree  to  form  a  partnership,  and  that  each  shall  contribute  a  certain  share 
of  the  capital,  and  any  of  the  persons  borrow  or  purchase  the  share,  which 
is  by  him  afterwards  brought  into  the  common  stock,  the  liabiliQr  for  pay- 
ment to  the  lender  or  vendor  is  not  joint,  but  personal." 

1  Gow  on  Partn.  ch.  4,  §  1,  p.  151, 152,  153,  3d  edit;  Saville  e.  Rob- 
ertson, 4  Term  R.  720 ;  Collyer  on  Partn.  B.  3,  ch.  3,  §  1,  p.  348  to  p.  358, 
2d  edit ;  Id.  p.  365,  366;  Young  v.  Hunter,  4  Taunt  582 ;  Gouthwaite  v- 
Duckworth,  12  East,  R.  421. 
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in  the  goods ;  for  in  such  a  case  ine  original  credit 
y^TBs  exclusively  given  to  himself ;  and  the  other  par- 
ties could  in  no  just  legal  sense  be  deemed  parties  or 
privies  to  the  contract  of  purchase.^  It  would  ordi- 
narily be  otherwise,  however,  if  the  joint  adventure 
ivere  agreed  upon  before  the  purchase,  and  the  pur- 
chase were  to  be  made  for  all  the  persons  concerned 
therein  in  the  name  of  one,^ 


1  Gow  on  Partn.  ch. 4,  §  1,  p.  151, 152, 153,  3d  edit;  Young  v. Hunter, 
•4  Taunt  fL  582 ;  Greenslade  o.  Dower,  7  B.  &  Cresw.  635 ;  Collyer  on 
X^artn.  B.  3,  ch.  3,  ^  1,  p.  356,  357,  358,  2d  edit ;  Id.  p.  365 ;  Coope  v. 
'£yTe,  ]  H.  Black.  37 ;  Gardner  v.  Childs,  8  Carr.  &  Payne,  345 ;  Gonth- 
waite  V.  Duckworth,  12  East,  R.  421. 

s  Gow  on  Partn.  ch.  4,  §  1,  p.  151, 152, 153,  2d  edit. ;  Gouthwaite  v. 
I>uckworth,  12  East,  R.  422, 424 ;  Waugh  v.  Carver,  2  H.  Black.  R.  235, 
246 ;  Gardiner  v.  Childs,  8  Carr.  Sl  Payne,  345;  Smith  v.  Craven,  1  Cromp. 
&.  Jerv.  500;  Post  v.  Kimberly,  9  John.  R.  470;  Felichy  v.  Hamilton,  1 
yV^nab.  Cir.  R.  490;  Collyer  on  Partn.  B.  3,  ch.  3,  §  1,  p.  349  to  p.  357. 
— In  the  text  the  qualifying  word  "ordinarily"  is  inserted,  with  refer- 
ence to  a  suggestion  of  Mr.  Justice  Gibbs  in  Young  v.  Hunter,  4 
Taunt,  R.  583,  584,  where  he  is  reported  to  have  said ;  "  I  am  by  no 
means  of  opinion,  that  there  may  not  be  a  case,  where  two  houses  shall 
be  interested  in  goods  from  the  beginning  of  the  purchase,  yet  not  be 
both  liable  to  the  vendor ;  as  if  the  parties  agree  amongst  themselves, 
that  one  house  shall  purchase  the  goods,  and  let  the  other  into  an  in- 
terest in  them,  that  other  being  unknown  to  tlie  vendor ;  in  such  a  case 
the  vendor  could  not  recover  against  him,  although  such  other  person 
would  have  the  benefit  of  the  goods.  In  Gouthwaite  v,  Duckworth, 
13  Bast,  R.  425,  426,  Lord  Ellenborough  said ;  *'  It  comes  to  the  ques- 
tion, whether,  cotemporary  with  the  purchase  of  the  goods,  there  did  not 
exist  a  joint  interest  between  these  defendants.  The  goods  were  to  be 
poTchased,  as  Duckworth  states  in  his  examination,  for  the  adventure  ; 
that  was  the  agreement  Then  what  was  this  adventure  ?  Did  it  not 
commence  with  the  purchase  of  these  goods  for  the  purpose  agreed  upon, 
in  the  loss  and  profits  of  which  the  defendants  were  to  share  ?  The  case 
of  Saville  v.  Robertson  does  indeed  approach  very  near  to  this.  But  the 
distinction  between  the  cases  is,  that  there  each  party  brought  his  sepa- 
rate parcel  of  goods,  which  were  afterwards  to  be  mixed  in  the  common 
adventure  on  board  the  ship,  and  till  that  admixture  the  partnership  in 
the  goods  did  not  arise.  But  here  the  goods  in  question  were  purchased, 
in  pamaDce  of  the  agreement  for  the  adventure,  of  which  it  has  been 


\ 
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§  148.  The  same  rule  will  apply  to  cases,  where 
there  is  a  separate  loan  of  money  to  one  of  several 
joint  adventurers,  for  the  purpose  of  founding  a  part- 
nership or  joint  adventure ;   the  firm,  when  formed, 


before  settled,  that  Duckworth  was  to  have  a  moiety.  There  seeniB  abo 
to  have  been  some  contrivance  in  this  case  to  keep  oat  of  general  view 
the  interest,  which  Duckworth  had  in  the  goods ;  the  other  two  defend- 
ants were  sent  into  the  market  to  purchase  the  goods,  in  which  he  was  to 
have  a  moiety ;  and  though  they  were  not  authorized,  he  says,  to  pur- 
chase on  the  joint  account  of  the  three ;  yet,  if  all  agree  to  share  in 
goods  to  be  purchased,  and  in  consequence  of  that  agreement,  dne  of 
them  go  into  the  market  and  make  the  purchase,  it  is  the  same  for  this 
purpose,  as  if  all  the  names  had  been  announced  to  the  seller,  and  there- 
fore all  are  liable  for  the  value  of  them.**  Mr.  Justice  Bayley  added; 
^  In  Saville  v.  Robertson,  afler  the  purchase  of  the  goods  made  by  the 
several  adventurers,  there  was  still  a  further  act  to  be  done,  which  was 
the  putting  them  on  board  the  ship,  in  which  they  had  a  common  coocem, 
for  the  joint  adventure ;  and,  until  that  further  act  was  done,  the  goods 
purchased  by  each  remained  the  separate  property  of  each.  But  here,  as 
soon  as  the  goods  were  purchased,  the  interest  of  the  three  attached  in 
them  at  the  same  instant  by  virtue  of  the  previous  agreement."  See 
Collyer  on  Partn.  B.  3,  ch.  3,  §  1,  p.  356,  357,  358,  2d  edit ;  Gardiner  v. 
Childs,  (8  Carr.  &  Payne,  345,)  and  Smith  v.  Craven,  (1  Cromp.  dL  Jenr. 
R.  500),  where  the  subject  was  much  considered.  In  this  last  case,  A.  B. 
and  C,  not  being  general  partners,  entered  into  a  joint  speculation  for  the 
purchase  and  importation  of  com,  and  each  was  to  contribute  a  third. 
A.  paid  his  share ;  and  the  bankers  of  B.  advanced  money  to  B.  on  his 
individual  credit,  which  was  applied  to  the  payment  of  bills  drawn  by  B. 
in  the  course  of  the  said  speculation.  It  was  held,  that  A.  was  not  liable 
to  pay  the  bankers  for  the  advance ;  since  it  was  manifest,  that  it  was 
raised  on  his  individual  credit  On  this  occasion  Bayley,  J.  said ;  '*  If  I 
supply  my  agent  with  money,  which  he  misapplies,  and  raises  money 
elsewhere,  can  the  person,  from  whom  he  obtains  the  money,  sue  me  for 
the  amount  ?  If  this  had  been  a  claim  by  the  seller  of  the  corn,  no  doubt 
he  would  have  been  entitled  to  proceed  against  all  the  parties,  and  might 
have  called  upon  them  all  for  payment  It  is  not  a  claim  by  the  seller  but 
by  the  person,  who,  as  between  the  parties  themselves,  is  the  mere  hand, 
by  which  the  money  is  advanced.  Wharton  having  given  collateral  secu- 
rity, the  plainti^,  as  his  agents  and  on  his  credit,  not  knowing  any  thing 
of  the  other  parties,  pay  the  money,  and  pay  it  in  discharge  of  that, 
which  is  the  individual  debt  of  their  principal,  and  of  him  alone.  As 
agents  they  had  no  notice,  that  they  made  the  payment,  except  on  the 
individual  behalf  of  Wharton ;  he  only  was  trusted,  and  the  advances 
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will  not  be  liable  for  the  advance ;  for  the  case  is  not 
distinguishable  firom  one,  where  several  persons  are  to 
contribute  their  separate  proportions  of  money  to- 
wards a  common  fund  for  joint  purposes,  and  each  is 
to  borrow,  and  does  borrow,  his  own  share  upon  his 
own  separate  account  and  credit.^  In  short,  in  all 
cases  of  this  sort,  in  order  to  bind  the  firm,  the  intend- 
ed partner  must  either  have  had  an  original  authority 
to  purchase  goods,  or  borrow  money  upon  the  joint 
account^  and  have  exercised  that  authority  by  a  pur- 
chase or  loan  on  their  account,  and  not  on  his  own 
exclusive  credit,  or  the  transaction  must  have  been 
subsequently  ratified  and  adopted  by  the  firm,  as  one 


were  made  on  his  credit  alone ;  the  plaintiflTs  were  not  deluded  by  the 
prospect  of  a  partnership  security,  and  the  claim  roust  be  restricted  to 
Wharton  alone.  See  what  a  situation  the  defendant  Craven  would  be 
placed  in,  were  it  otherwise.  He  was  justified  in  supposing,  that  Whar- 
ton^ share  was  raised  out  of  his  own  funds.  He  finds,  that  all  the  bills 
are  honored,  when  they  become  due,  with  funds,  which  he  would  natnral- 
ly  conclude  were  really  the  funds  of  Wharton ;  and  to  my  mind,  it 
would  be  moet  unjust,  if,  afler  a  lapse  of  time.  Craven,  having  settled  the 
fill]  aflMMmt  of  what,  as  between  himself  and  Wharton,  he  was  bound  to 
pay,  a  diird  person  were  allowed  to  come  forward  and  say,  '  I  advanced 
the  money  on  the  credit  of  Wharton  only,  but  I  find,  that  it  was  applied 
in  payment  of  your  liabilities,  and  therefore  I  look  to  you.'  A  par^  is 
not  Ikble  as  a  partner,  except  he  give  to  his  partner  express  or  imj^ied 
authority  to  pledge  his  credit  in  the  transaction,  out  of  which  the  claim 
arises.  Now,  what  authority  does  Craven  appear  to  have  given  to  Whar- 
ton to  boRow  this  money  from  the  plaintiff?  It  is  not  sufficient  to  say^ 
that  Craven  was  relieved  from  a  liability;  for,  your  payment  of  my  debt 
does  not  make  me  your  debtor,  unless  the  payment  be  made  at  my  re- 
quest The  partnership  was  not  liable,  unless  Wharton  had  an  authority 
:^rom  them  to  borrow ;  and  no  such  authority,  express  or  implied,  exitti 
Mn  the  present  case." 

1  CoUyer  on  Partn.  R  3,  ch,  3,  §  1,  p.  357  to  p.  360,  2d  edit ;  Savilla 

T^.  Robertson,  4  T.  R.  720;  Greenslade  v.  Dower,  7  B.  &  Cresw.  685; 

^^TVilson  e.  Whitehead,  10  Mees.  Si.  Wels.  503. 
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for  which  they  were  originally  liaUei  or  foe  wli 
they  now  elect  to  give  their  joint  security.^ 

§  149.  These  cases  seem  sufficiently  dear  u] 
principle.  But  others  may  arise,  where  the  appli 
tion  of  it  may  involve  more  complexity  of  ciiei: 
stances,  and  of  course  more  embarrassment  in  em 
dating  it.  Thus,  where  A.  and  B.,  stationers,  orde 
certain  paper-makers  to  supply  paper  to  C.  and 
printers,  for  the  purpose  of  printing  certain  spedlj 
works ;  and  it  turned  out  afterward  in  proof,  that 
and  D.  were  interested  as  partners  in  the  pufalicat 
of  those  works,  the  question  arose,  whether  C.  and 
were  liable  to  the  paper-makers  for  the  paper  8 
plied.  The  solution  of  that  question  depended  U] 
another,  and  that  was ;  when  the  partnership  in 
publication  of  those  works  commenced,  whether 
f€H*e  or  after  the  paper  was  ordered.  If  before,  tl 
all  the  partners  were  liable,  and  C.  and  D.  aoK 
them ;  if  after,  then  A.  and  B.  only  were  liable.  A 
to  arrive  at  a  just  conclusion  on  the  subject,  it  mi 
be  material  to  consider,  whether  the  ordering  of 
goods  was  the  exdusive  act  of  A.  and  B.,  and  intem 
to  be  upon  their  own  exclusive  credit ;  or  was  to 
on  that  of  the  joint  concern  with  the  approbatioi 
all,  who  were  to  participate  in  the  publications.' 
where  A.  B.  and  C.  verbally  agreed  that  they  she 
bring  out  and  be  jointly  interested  in  a  periodical  p 
lication.     A.  was  to  be  the  publisher,  and  to  make  i 


•  Collyer  on  Partn.  B.  3,  ch.  3,  §  1,  p.  357,  359,  360,  9d  edit ;  Sa 
V.  Robertson,  4  Tenn.  R.  720 ;  Gouthwaite  v.  Duckworth,  12  East,  R.^ 
Brown  v.  Gibbons,  5  Bro.  Pari.  R.  by  Tomlins,  491 ;  Gow  on  Partn.  ol 
p.  150  to  p.  153, 3d  edit 

1  Gardiner  v.  Childs,  8  Carr.  &  Payne,  R.  345 ;  Collyer  on  Paita.  1 
cL  3,  §  1,  p.  356, 357, 3d  edit 
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receive  general  payments;  B.  was  to  be  the  editor; 
and  C.  to  be  the  printer ;  and  after  payment  of  all  ex- 
penses they  were  to  share  the  profits  of  the  work  equal- 
ly;  C.  was  to  furnish  the  paper  and  charge  it  to  the 
account  at  cost  prices ;  and  no  profits  were  ever  madoi 
nor  any  accounts  setded ;  the  question  arose,  whether 
a  third  person,  who  furnished  the  paper  to  A.  for  the 
purpose  of  being  used  by  him  in  printing  the  periodical, 
could  maintain  an  action  therefor  against  A.  B,  and  C. 
or  was  limited  to  an  action  against  C.  only.  The  court 
held  that  A.  B.  and  C.  were  not  joindy  liable  {herefinr, 
but  C.  only.* 

^  150.  So,  in  other  cases  of  goods  supplied,  or 
work  and  labor  done,  or  services  performed  for  per- 
sons, who  are  about  engaging  in  a  joint  Undertaking, 
and  are  taking  preliminary  steps  for  establishing  the 
same,  it  is  often  a  matter  of  no  small  nicety  to 
ascertain,  who  of  the  parties  are  liable  therefor.*  In 
contemfdation  of  law,  the  joint  liabilities  will  oi 
course  commence  only  firom  the  time,  when  the  par- 
ties have  agreed  to  act  together  for  the  common  pur- 
pose, and  that  precise  time  is  sometimes  difficult  to 
ascertain.  There  is  a  gradual  progress  even  in  die 
formation  of  schemes  of  this  nature ;  and  preliminary 
acts  are  sometimes  done,  and  orders  given  by  several 
persons,  before  they  have  absolutely  fixed  upon  being 
concerned  in  the  joint  undertaking ;  and  it  yet  rests  in 
negotiation,  whether  they  shall,  or  shall  not,  become 


I  Wikon  V.  Whitehead,  10  Mees.  &  Wek.  508. 

s  CoU/er  on  Partn.  B.  3,  ch.  3,  §  2,  p.  365, 2d  edit ;  2  Bell,  Comb.  B, 
7,ch.  3,  ]k  649  to  p.  652, 5th  edit ;  Young  v.  Hunter,  4  Taunt  R.  58d; 
Bonnie  v.  Fieetb,  9  Barn.  &  Cresw.  632;  Braitbwaite  v.  Scofield,  9  Ban. 
^  Cieiw.  401 1  Howell  v.  Brodie,  6  Bing.  New  Cas.  44. 
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partners.^     In  such  cases  the  question  resolves  itself 
ultimately  rather  into  a  question  of  fact  than  of  law ; 


1  Questions  of  this  sort  often  arise  in  cases  of  unincorporated  joint 
stock  cotupanies,  in  which  every  member  is  liable  in  solido  for  the  debts 
contracted  on  account  of  the  partnership,  as  every  member  is  in  ordinaiy 
commercial  partnerships.  In  joint  stock  companies  many  preliminaiy 
acts  are  done  towards  the  establishment  of  the  company;  and  it  often 
becomes  a  matter  of  nicety  to  ascertain,  when  a  person  is  actually  a 
member  and  partner,  or  not  The  general  doctrine  is  well  summed  op 
by  Mr.  Collyer,  (Collyer  on  Partn.  B.  5,  cL  1,  §  2,  p.  735  to  p.  74a)  He 
says ;  "In  joint  stock  companies,  more  than  in  any  other  kind  of  partner- 
ship, a  variety  of  acts  are  done  before  the  partnership  is  actually  com- 
menced. Notices  are  published,  prospectuses  are  distributed,  meetings 
are  held,  officers  are  chosen,  deposits  are  paid,  and  scrip  receipts  are 
given  long  before  the  business  is  commenced,  or  the  deed  of  settlement 
is  executed.  Indeed,  many  of  these  acts  are  necessarily  done  before 
even  the  fuH  complement  of  the  intended  shareholders  is  made  up. 
Hence,  although  the  prime  movers  and  agitators  of  the  scheme  will  un- 
doubtedly be  liable  in  respect  of  the  contracts,  into  which  they  enter  for 
the  purpose  of  launching  the  company ;  yet  they  cannot  by  such  proceed- 
ings bind  those,  who  merely  answer  their  invitation ;  those,  for  instance, 
who  name  themselves  subscribers,  and  even  pay  deposits,  and  do  other 
acts  showing  an  intention  of  becoming  partners,  but  who,  by  neglecting 
to  observe  the  rules,  or  to^omply  with  the  demands  of  the  society,  never 
become  entitled  to  share  the  profits.  The  contract  of  partnership,  as 
regards  these  passive  subscribers,  is  executory  only,  and  may  be  aban- 
doned, if  the  terms  of  the  partnership  are  not  reasonably  fulfilled  by  the 
projectors.  Under  such  circumstances,  they  never  have  become  actual 
partners  in  the  concern,  and,  consequently,  have  never  rendered  them- 
selves liable  for  its  debts.  In  the  language  of  a  learned  Judge  — '  If 
there  is  a  contract  to  carry  on  business  by  way  of  present  partnership 
between  a  certain  definite  number  of  persons,  and  the  terms  of  that 
contract  are  unconditional,  or  complete,  then  the  partners  give  to  each 
other  an  implied  authority  to  bind  the  rest  to  a  certain  extent  But  if  a 
person  agree  to  become  a  partner  at  a  future  time  with  others,  pro- 
vided other  persons  agree  to  do  the  same,  and  advance  stipulated  por- 
tions of  capital,  or  provided  any  other  previous  conditions  are  performed, 
he  gives  no  authority  at  all  to  any  other  individual,  until  all  those  con- 
tracts arc  performed.  If  any  of  the  other  intended  partners  in  the  mean 
time  enter  into  contracts,  it  seems  to  me  to  be  clear,  that  he  is  not  bound 
by  them,  on  the  simple  ground,  that  he  has  never  authorized  them.'  ^  See 
also  Pox  V.  Clifton,  6  Bing.  R.  776;  9  Bing.  R.  115;  Harvey  v.  Kay,  9 
Bam  &  Cresw.  356 ;  Bourne  v.  Freeth,  9  Bam.  &  Cresw.  633, 638 ; 
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and  until  the  partnership  is  definitively  fixed  and  agreed 
on,  those  only  are  liaUe,  who  have  acted  and  ordered 
the  materials,  or  work,  or  labor,  or  services,^ 

§  161.  Upcm  the  like  ground,  where,  previous  to 
the  fiMrmaticm  of  a  company,  a  prospectus,  signed  by 
the  defendant,  was  issued,  indicating  that  it  was  in 
contemplation  to  form  the  company  ;  and  it  appeared, 
that  the  defendant  solicited  others  to  become  share- 
hcJders,  and  was  present  at  a  meeting  of  the  sub- 
scribers, when  it  was  proposed  to  take  certain  premises 
to  carry  on  the  business  of  the  concern,  which  were 
afterwards  taken ;  but  he  never  paid  his  subscription ; 
it  "WBs  held,  that  the  defendant  was  not  chargeaUe,  as 
a  partner  for  goods  supplied  to  the  company ;  for  he 
did   not  hold  himself  out  to  the  world,  as  a  partner 
in  a  company  already  formed,  but  to  one,  which  was 
to  be,  or  might  thereafter  be  formed.^    It  would  have 


DickiiiMn  v.  Valpy,  10  Barn.  &  Cresw.  123, 142 ;  Doubleday  v.  Miukett, 
7fiiiig.  R.  110, 118;  Pitchford  v.  Davis,  5  Mees.  6l  Welsb.  2;  Howell 
V.  Brodie,  6  Biog.  N.  Gas.  44. 

1  CoHyer  on  Partn.  B.  3,  cb.  3,  §  1,  p.  348,  349, 350,  2d  edit ;  Id.  965, 
966;  Id.  B.  5,  ch.  1,  §  2,  p.  735  to  p.  743 ;  Howell  v.  Brodie,  6  Bing.  N. 
Gas.  44 ;  Goathwaite  v,  Duckworth,  12  East,  R.  421 ;  Young  v.  Hunter, 
4  Taant  R.  582;  2  Bell,  Comm.  B.  7,  ch.  3,  p.  649  to  p.  652,  5th  edit  ^ 

'  Bourne  «.  Freeth,  9  B  &  Cresw.  632 ;  Dickinson  v.  Valpy,  10  Bant 
&  Creaw.  128.  See  Fox  v.  Cliflon,  6  Bing.  R.  776  — In  this  last  case 
Lord  Chief  Justice  Tindal  said;  '*Upon  this  first  question,  therefore 
whether  a  partnership  was  actually  formed,  we  think,  if  the  right  to  par- 
ticipate in  the  profits  of  a  joint  concern  is  to  be  taken,  as  undoubtedly  it 
ought  to  be,  aa  a  test  of  a  partnership,  these  defendants  were  not  enti- 
tled at  any  time  to  demand  a  share  of  profits,  if  profits  had  been  made; 
inasmuch  as  they  had  never  fulfilled  the  conditions,  upon  wlych  they 
sobflcribed.  We  think  the  matter  proceeded  no  further,  than  that  the 
defendants  bad  offered  to  become  partners  in  a  projected  concem,  and 
that  the  concern  proved  abortive  before  the  period,  at  which  the  partner- 
ihip  was  to  commence ;  and,  therefore,  with  respect  to  the  agency  of  the 
direcioFB,  which  is  the  legal  consequence  of  a  partnership  completely 

21* 
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been  otherwise,  if  he  had  held  himself  out  as  a  part- 
ner in  a  company  already  formed  ;^  or  had  contribut- 
ed to  its  funds,  and  had  been  present  at  a  meeting  of 
the  company,  and  a  party  to  a  resolution  to  purchase 
the  goods.^  On  the  other  hand,  if  a  party  supposes 
himself  by  mistake  to  have  an  interest  in  a  company 
already  formed,  and  he  has  not ;  if  he  does  not  hcAd 
himself  out  as  a  partner,  and  no  credit  is  given  to 
him,  the  contracts  of  the  company  will  not  bind  him, 
although  he  should  afterwards,  acting  under  the  mis- 
take, declare  himself  to  have  an  interest  therein.' 

^  152.  From  what  has  been  already  stated,  it  is 
apparent,  that  an  incoming  partner  (that  is,  a  new 
partner  coming  into  an  existing  firm)  will  not  be  lia- 


formed,  we  think  the  dhrectors  proceeded  to  act  before  they  had  au- 
thority from  these  defendants ;  for  they  began  to  act  in  the  name  of  the 
whole,  before  little  iqpre  than  half  the  capital  was  subscribed  for,  or  half 
the  shares  were  allotted.  The  persons,  therefore,  who  contracted  with 
the  directors,  must  rest  upon  the  security  of  the  directors,  who  made  such 
contract,  and  of  those  subscribers,  who  by  executing  the  deed  have  de- 
clared themselves  partners,  and  of  any,  who  have  by  their  subsequent 
conduct  recognised  and  adopted  the  acts  and  contracts  of  the  directors. 
But  they  have  not  the  security  of  the  present  defendants,  who  are  not 
proved  by  the  evidence  to  stand  in  any  one  of  such  predicaments.  It  is 
unnecessary  to  advert  to  any  of  the  cases,  which  have  been  referred  to, 
each  of  which  must  rest  upon  its  own  peculiar  circumstances ;  except 
that  with  respect  to  Perring  v.  Hone,  decided  in  this  Court,  we  think  it 
right  to  observe,  that  the  great  point,  whether  there  was  a  partnership  or 
not,  does  not  appear  to  have  been  made  the  prominent  subject  of  argu- 
ment, but  to  have  been  rather  assumed  than  disputed ;  for  the  advertise- 
ment or  prospectus  was  not  brought  to  the  attention  of  the  Court,  nor  is 
there  any  argument  upon  the  terms  of  it  It  is  not  incompatible  with  that 
determination,  that  the  Court  might  have  held  the  proof  of  partnership 
incomplete,  if  the  same  materials  had  been  brought  before  them,  which 
are  presented  to  us." 

1  Ibid. ;  Blandy  v,  Herbert,  7  B.  &  Cresw.  401 ;  Fox  v.  Clifton,  6  Bing. 
R.  776 ;  Howell  v.  Brodie,  6  Bing.  New  Cas.  44. 

8  Ibid. 

3  Vice  V.  Anson,  7  B.  &  Cresw.  409. 
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Ue  in  respect  to  debts,  contracted  by  the  firm  pre- 
viously to  his  entering  it.^     But,  although  this  is  the 
cleariy  established  doctrine,  yet  it  does  not  follow,  that 
an  incoming  partner  may  not  become  liable  for  such 
debts,  by  expressly  assuming  them  upon  a  proper  con- 
sideration, or  otherwise  dealing  with  the  creditor  in 
such   a  manner,  as   to  create   an  implied   obligation 
and  duty  to  pay  the  same  in  common  with  the  old  firm. 
The  presumption  of  law,  indeed,  is  against  any  such 
liability ;  but  the  presumption,  like  many  others,  may 
be    removed   by  due  and   satisfactory  proofs  of  the 
contrary  intention  and  agreement.^     Thus,  for  exam- 
ple, if  the  balance  dqe  from  the  old  firm  be  with  the 
consent  of  the  creditor,  and  all  of  the  new  firm  car- 
ried  tp  the  debit  of  the   new  firm,  the  latter  deriv- 
ing  a   benefit  therefrom,  as  a  credit  or  deposit,  it  is 
very   clear,  that  the  new  firm  will  be  bound  there- 
by and  therefor,  as  their  own  debt.^     A  fortiori^  the 
same   rule   will   apply,  where  it  is  an   express  stip- 
ulation of  the  partnership  between  the  old  firm  and 
the  incoming  partner,  that  the  new  firm  shall  assume 
all   the  outstanding  debts  of  the  firm,  and  shall  pay 
the  same,  and  the   creditor   shall   assent  thereto  and 
take  the  new  firm,  as  his  debtors.^ 

§  153.  Indeed,  it  may  be  generally  stated,  that,  in  all 


i  Collyer  on  Partn.  B.  3,  ch.  3,  §  2,  p.  361,  2d  edit ;  Shirreff  r.  Wilks, 
]  East,  R.  48;  Williams  v.  Jones,  5  Barn.  &  Cresw.  108;  Vere  v.  Ashby, 
10  Barn.  &.  Cresw.  289. 

*  Ibid. ;  Cutl  r.  Howard,  3  Starkie,  R.  5 ;  Ex  parte  Jackson,  1  Ves.  jr. 
R.  131 ;  Kirwin  r.  Kirwin,  2  Cromp.  &  Mees.  617;  Ilclsby  v.  Meors,  5 
B.  &  Cresw.  584. 

3  Collyer  on  Partn.  B.  3,  ch.  3,  §  2,  p.  361  to  p.  365,  2d  edit ;  Ex  parte 
Peele,  6  Ves.  (J02. 

*  Collyer  on  Partn.  B.  3,  ch.  3,  §  2,  p.  361  to  p.  365,  2d  edit ;  Ex  parte 
Peele,  6  Ves.  602. 


248  FARTNER8H1P.  [CH.  Till. 

cases  of  this  nature,  the  primary  consideration  is,  not 
so  much  to  ascertain  between  what  parties  the  origi- 
nal contract  was  actually  made,  as  it  is  to  ascertain, 
whether  there  has  subsequently  been,  with  the  con- 
sent of  all  the  parties,  any  change  or  exringuishment 
of  that  contract.  Where  it  is  estaUished  by  satisfac- 
tory evidence,  that,  upon  the  accesion  of  a  new  part- 
ner, a  new  promise  has  been  made  by  the  entire  new 
firm,  in  respect  of  the  old  debt,  with  the  consent  of  the 
old  partners,  as  well  as  of  the  creditor,  it  will  amount 
to  a  novation  of  the  debt,  as  it  is  called  in  the  Roman 
law,  (Novatio  debiti),  and  the  new  partner  will  be 
chargeable  with  the  debt.  But,^  such  an  adoption  or 
ratification  of  the  new  promise  by  the  new  partner 
must  be  deariy  shown,  otherwise  it  will  not  be  ob- 
ligatory upon  him ;  and  it  cannot  be  inferred  firom 
the  mere  act  of  joining  in  the  partnership,  without 
other  circumstances  in  aid  of  the  inference.^ 

§  154.  Hitherto  we  have  been  principally  considering 
cases,  where  either  an  exclusive  credit  has  been  given 
to  one  partner  in  the  partnership  business,  or  where  the 
transaction  could  not,  firom  its  nature  and  character, 
or  its  period  of  commencement  or  origin,  be  deemed 
to  bind  the  partnership.  But  it  is  quite  possible  for 
third  persons  to  enter  into  a  contract  with  one  part- 
ner, under  an  impression,  that  the  particular  contract 
is  made  with  and  binding  on  the  firm,  when  in  point 
of  law  it  has  no  such  obligation.  (1.)  Thus,  in  the  first 
place,  (as  we  have  seen,)  ^  if  a  person  should  lend  and 


1  Collyer  on  Partn.  B.  3,  ch.  3,  §  2,  p.  364,  365, 2d  edit;  Vere  r.  Asbby, 
10  B.  &.  Cresw.  288.  See  also  Lloyd  v.  Asbby,  2  Bam.  &  Adolp.  R.  23 ; 
Hobey  v.  Roebuck,  7  Taunt  R.  157 ;  Ketchum  v.  Durkee,  1  Hofim.  R. 
528. 

9  Ante,  §  136, 137^  140, 143. 
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)  money  to  a  firm  at  the  request  of  one  partner, 
and  take  his  separate  note,  or  bill,  or  other  security,  for 
the  amount,  not  intending  thereby  to  give  an  exclusiye 
credit  to  such  partner,  it  is  very  clear,  that  he  can- 
not sue  the  partnership  on  such  note,  or  bill,  or  other 
security,  whatever  might  be  his  remedy  against  the 
Grm  for  the  money  lent  and  advanced.^     (2.)  In  the 
next  place,  if  a  third  person  should  contract  with  one 
partner  in  a  matter  beyond,  or  unconnected  with  the 
partnership   business,  the   firm   will   not   be  liable  to 
bim   upon  such  contract,  although  he  may  have  im- 
plicitly trusted  to  the  credit  of  the  firm,  and  not  to 
tihe  individual  partner  alone*^     (3.)  In  the  next  place, 
third   person  may,  upon  receiving  a  consideration, 
ssent  to  such  private  arrangements  of  a  firm,  as  will 
c3eprive  him  in  point  of  law  of  any  remedy  against  the 
Unn,  or  a  part  of  them,  although  he  did  not  so  intend.^ 
(4.)  And  in  the  next  place,  (as  we  have  seen,)*  the 
crustom   of  a  particular  trade   may   essentially  afiect 
^he   liability  of  the  firm  to  a  third  person  upon  a  con- 
tract, made  with  one  of  the  partners,  if  that  person 
has  full  notice  of  the  custom,  and  is  therefore  bound 
loy  it,  whatever  might  have  been  his  own  private  inter- 
pretation thereof,  as  to  its  being  an  obligation  binding 
on  the  firm.^ 


1  CoUjer  on  Partn.  B.  a,  ch.  2,  §  2,  p.  315  to  p.  tX^,  2d  edit;  Siffkin  «. 
V^alker,  2  Camp.  R.  308;  Emly  v.  Lye,  J  5  East,  R.  7;  Denton  v.  Rodie, 
3  Camp.  R.  493. 

s  Collyer  on  Partn.  B.  3,  ch.  2,  §  2,  p.  316, 324  to  p.  326 ;  Ex  parte 
Agace,  2  Cox,  R.  512. 

a  Collyer  on  Partn.  B.  3,  cb.  2,  §  2,  p.  316,  326  to  p.  329, 2d  edit;  Bol- 
toQ  V.  Pullen,  1  Bo6.  &.  Pull.  539. 

4  Ante,  §  141. 

ft  Collyer  on  Partn.  B.  3,  ch.  2,  §  2,  p.  316,  329  to  p.  331,  2d  edit.; 
Barton  v,  Hanson,  2  Taunt.  R.  49;'  Hiard  v.  Bigg,  Manning's  Nisi  Prius, 
Dig.  Index,  220;  Gow  on  Partn.  ch.  4,  §  1,  p.  149, 150, 3d  edit 
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^155.  The  liability  of  the  firm  to  third  persons  may 
thus  in  the  very  origin  or  progress  of  the  transao 
tions  of  one  partner,  or  other  person,  assuming  to  act 
in  behalf  of  the  firm,  not  only  never  arise,  or  it  may 
be  varied,  limited,  or  qualified ;  but  even  when  the 
liability  has  clearly  attached,  and  become  absolute  and 
binding,  subsequent  transactions  between  such  third 
persons  and  one  of  the  partners  may  work  an  extin- 
guishment of  such  liability,  either  wholly  or  partially.^ 
Thus,  if  a  partnership  were  originally  liable  to  a  cred- 
itor for  a  debt,  and  he  should  afterwards  accept  a  se- 
curity of  one  partner,  at  all  events,  if  it  should  be  a 
security  of  a  higher  or  negotiable  nature,  for  the 
whole  debt,  as  a  satisfoction  thereof,  wholly  or  in 
part,  it  will  operate  as  an  extinguishment  of  the 
debt  of  the  partnership.^     Upon  the  like   ground,  if 


1  Collyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  376  to  p.  383 ;  Id.  p.  385  to  p.  389, 
2d  edit;  6ow  on  Partn.  ch.  3,  §  1,  p.  129, 3d  edit ;  Newmarch  v.  Clay, 
14  East,  R.  339 ;  2  Bell,  Comm.  B.  7,  ch.  2,  pw  638, 639,  5th  edit ;  Ante, 
§  146, 150. 

3  Gow  on  Partn.  ch.  4,  §  1,  p.  155, 156,  157,  3d  edit ;  Collyer  on  Partn. 
B.  3,  ch.  3,  §  3,  p.  385  to  p.  389,  2d  edit ;  Reed  v.  White,  5  Esp.  R.  122 ; 
Evans  v.  Drummond,  4  Esp.  R.  89,  92 ;  Newmarch  v.  Clay,  14  East,  239; 
Thompson  v.  Percival,  5  B.  &  Adolp.  925. —  It  is  ]aid  down  in  Gow  on 
Partn.  (ch.  4,  §  1,  p.  155,  156, 157,  3d  edit,)  that  the  security  should  be 
of  a  higher  nature  than  the  original  debt,  in  order  to  extinguish  the  part- 
nership debt  But  that  doctrine  has  since  been  overturned.  The  very 
question  was  before  the  Court  in  Thompson  v.  Percival,  5  B.  &  Adolp. 
925.  On  that  occasion  Lord  Denman,  in  delivering  the  opinion  of  the  Court* 
said ;  *'  It  appears  to  us,  that  the  facts  proved  raised  a  question  for  the 
jury,  whetlier  it  was  agreed  between  the  plaintiffs  and  James,  that  the 
former  should  accept  the  latter  as  their  sole  debtor,  and  should  take  the 
bill  of  exchange  accepted  by  him  alone,  by  way  of  satisfaction  for  the 
debt  due  from  both.  If  it  was  so  agreed,  we  think,  that  the  agreement 
and  receipt  of  the  bill  would  be  a  good  answer  on  the  part  of  Charles 
Percival  to  this  demand,  by  way  of  accord  and  satisfaction.  It  is  not 
necessary  to  determine,  whether  the  assent  of  Charles  to  this  agreement 
was  necessary,  in  order  to  give  it  such  an  operation;  because  if  it  was, 
there  is  evidence  of  a  del^;ation  by  Chariee  to  James  to  make  such  an 
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the  creditor  should  receive  the  separate  security  of 
each  partner,  for  his  owo  share  of  the  debt,  in  satisiac- 
doQ  thereof,  all  joint  liability  of  the  partnership  for  the 


agreement ;  for  James  had  the  partnership  effects  lefl  in  his  hands,  and 
was  to  pay  all  the  partnership  debts.    It  cannot  be  doubted,  but  that,  if  a 
chattel  of  any  kind  had  been,  by  the  agreement  of  the  plaintifb,  and 
both  the  defendants,  given  and  accepted  in  satisfkction  of  the  debt,  it 
w^ould  have  been  a  good  discharge.    It  is  not  required,  that  the  chattel 
aboold  be  of  eqoal  value ;  for  the  party  receiving  it  is  always  taken  to  be 
tJie  beat  judge  of  that  in  matters  of  uncertain  value.    Andrew  v.  Boughey , 
Z>yer,  75,  a.    Nor  can  it  be  questioned,  but  that  the  bill  of  exchange  of 
Ibird  persons,  given  and  accepted  in  satisfaction  of  the  debt,  would  be 
m  good  discharge.    But  it  is  contended,  that  the  acceptance  of  a  bill  of 
^xcbange  by  one  of  two  debtors  cannot  be  a  good  satisfaction,  becaoae 
the  creditor  gets  nothing,  which  he  bad  not  before.    The  written  secu- 
rity, however,  which  was  negotiable,  and  transferable,  is  of  itself  some- 
^in^  diffnent  from  that,  which  be  had  before ;  and  many  cases  may  be 
ooDceived,  in  which  the  sole  liability  of  one  of  two  debtors  may  be 
more  beneficial  than  the  joint  liability  of  two,  either  in  respect  of  the 
solvency  of  the  parties,  or  the  convenience  of  the  remedy,  as  in  cases 
of  bankmplcy,  or  survivorship,  or  in  various  other  ways ;  and  whether  it 
-virajs   actually  more  beneficial  in  each  particular  case,  cannot  be  made 
the  subject  of  inquiry.    The  cases  of  Lodge  v-  Dicas,  (3  B.  &  A.  611,) 
mod  Daniel  v.  Ellice,  (5  B.  &  C.  196,)  are  said  to  be  against  this  view  of 
tbe  law.    In  the  former,  however,  no  new  negotiable  security  was  given, 
nor  does  the  difference  between  the  joint  liability  of  two,  and  the  sepa- 
rate liability  of  one,  appear  to  have  been  brought  under  the  consideration 
of  the  Court    In  the  latter,  no  bill  of  exchange  was  given,  and  that 
decision,  on  consideration,  is  not  altogether  satisfactory  to  us.    We  can- 
not bat  think,  that  there  was  abundant  evidence  in  that  case  to  go  to 
&  jarj,  (and  upon  which  the  Court  might  have  decided,)  of  the  payment 
c»f  the  old  debt  by  Inglis,  Ellice,  &  Co.  to  the  plaintiff,  and  a  new  loan 
to  the  new  firm ;  which  might  have  been  as  well  effected  by  a  transfer 
of  aecount  by  mutual  consent,  as  by  actual  payment  of  money.    The 
ca«e8  of  Evans  v.  Drummond,  (4  Esp.  N.  P.  C.  SK2,)  and  Reed  r.  White, 
(5  Bap.  N.  P.  C.  122,)  are  authorities  the  other  way.    In  the  former,  Lord 
Kenyon  points  out  forcibly  the  altered  relation  of  the  parties  by  the 
■obstitDtion  of  the  bill  of  the  remaining  partner  for  that  of  the  firm ; 
and  it  is  diflicult  to  see  on  what  ground  he  decided  the  case,  unless  upon 
this,  viz.  that  such  substitution  under  an  agreement  operated  as  a  satis- 
Ikction,  as  far  as  regarded  the  retiring  partners ;  and  in  Reed  o.  White, 
Ijord  Ellenboroagh  acted  upon  that  authority,  and  so  directed  a  special 
jury  of  merchants,  who  entirely  agreed  with  him.    These  cases  were 
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debt  would  henceforth  be  gone.'  The  doctrine  is 
equally  true  in  the  converse  cai^,  where  a  partner- 
ship is  a  creditor,  and  the  separate  and  distinct  secu- 
rity of  the  debtor  is  taken  to  each  partner  severally 
for  his  share  of  the  debt.* 

^  156.  This  question  most  generally  occurs  in  cases 
of  a  retiring  partner,  where  the  creditor,  knowing  €( 
his  retirement,  subsequendy  gives  credit  to  the  re- 
maining partners,  or  to  the  new  firm,  and  enters  into 
new  and  separate  contracts  with  the  latter,  touching 
his  debt,  or  allows  his  property  to  remain  under  their 
control  and  management,  as,  for  example,  by  way  of 
new  deposit,  or  by  carrying  the  balance  to  the  debit 
of  the  new  firm,  or  by  deferring  payment  of  balances 
upon  receiving  additional  interest,  or  by  receiving  a 
separate  security  therefor,  or  upon  other  considera- 
tions. In  such  cases  the  general  conclusion  is,  that  ex- 
clusive credit  is  intended  to  be  given  to  the  new  firm ; 
and  if  so,  then  the  retiring  partner  is  discharged.^     But 


afterwards  brought  to  the  notice  of  Lord  Ellenborougb,  who  expressed  his 
approbation  of  them,  in  Bedford  r.  Deakin,  (2  Stark.  N.  P.  C.  178), 
That  case,  however,  (which  was  also  before  the  Court,  in  2  B.  &  A.  210), 
was  distinguished  from  them,  because  the  creditor  there  expressly  reserved 
the  liability  of  the  original  debtors.  If,  therefore,  the  plaintifi&  in  this  case 
did  expressly  agree  to  take,  and  did  take  the  separate  bill  of  exchange  of 
James  in  satisfaction  of  the  joint  debt,  we  are  of  opinion,  that  his  doing  so 
amounted  to  a  discharge  of  Charles."  See  S.  P.  Kirwan  v.  Kirwan,  2 
Cromp.  &  Mees.  617;  Hart  v.  Alexander,  2  Mees.  &  Welsh.  396;  CoH- 
yer  on  Partn.  B.  3,  ch.  3,  $  3,  p.  385  to  p.  398,  2d  edit. 

1  Gow.  on  Partn.  ch.  3,  §  1,  p.  129,  130,  3d  edit ;  Garret  r.  Taylor,  I 
Esp.  Nisi  Pr.  Dig.  117;  Kirkham  v.  Newstead,  1  Esp.  N.  P.  Dig.  118; 
Collyer  on  Partn.  B.  3,  ch.  5,  §  1,  p.  407,  2d  edit ;  Watson  on  Partn.  ch.. 
8,  p.  420,  2d  edit 

a  Ibid. 

3  Evans  v.  Drummond,  4  Esp.  R.  89;  Reed  v.  White,  5  Esp.  R.  122; 
Oakley  r.  Pasheller,  10  Bligh,  N.  S.  548;  S.  C.  4  Clarke  &.  Finn.  207; 
Hart  V.  Alexander,  2  Mees.  &  Welsh.  483 ;  Thompson  v,  Percival,  5  & 
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^be  mere  striking  of  the  balance,  and  carrjing  the 
fsame  to  a  new  account,  opened  with  the  new  firm, 
^v^oU  not  alone  extinguish  the  original  debt  against  the 
C3dd  firm,  unless  accompanied  by  other  circumstances, 
"%^hich  establish,  that  a  new  and  exclusive  credit  is 
ven  to  the  new  firm.^ 

%  157.  In  cases  of  this  sort,  where  there  are  run- 
ing  accounts   between   the   firm   and  third  persons, 
nd  one  of  the  partners  retires,  the  question,  as  to  the 
appropriation  of  payments,  subsequently  made  by  the 
jpartners  remaining  in  the  firm,  often  arises,  and  es- 
ciallj  in  relation  to  banking   transactions.     As  to 
his  the  doctrine  has  been  generally  laid  down,  that, 
^^^here    divers   debts   are  due   from  a  person,  and  he 
jpsLjs  money  to  his   creditor,  the    debtor  may,  if  he 
j^eases,  appropriate   the   payment  to  the  discharge  of 
^nj  one  or  other  of  those  debts.     If  he  does  not  ap- 
propriate it,  the  creditor  may  make  an  appropriation. 
!But  if  there  is  no  appropriation  by  either  party,  and 
^here  is  an  account  current  between  them,  (as  is  the  case 
^between  banker  and  customer,)  the  law  makes  an  ap- 
propriation according  to  the  order  of  the  items  of  the 


&  AdolpL  935 ;  Davaynes  v.  Noble,  1  Meriv.  R.  530 ;  3  Bell,  Comm.  &?, 
eh.  2,  p.  638, 639,  5th  edit;  Gow  on  Partn.  ch.5,  §  3,  p.  344, 345, 3ded.; 
CoUyer  <m  Partn.  B.  3,  ch.  3,  §  3,  p.  376  to  p.  398,  3d  edit —The  caiei 
of  I>aTid  o.  EUice,  5  B.  &  Cresw.  196,  and  Lodge  v.  Dicas,  3  Barn.  6l 
^Id.  611,  are  the  other  way.  But  their  autliority  aeema  shaken,  if  not  en- 
^reljr  overturned,  in  the  more  recent  decisions,  and  especially  in  the  caaea 
of  Tbompaon  v.  Percival,  5  Bam.  &.  Adolp.  935,  and  Hart  r.  Alexander, 
^  MeesL  &  Welsh.  484.  See  Collyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  383  to 
p.  aOB,  2d  edit ;  Id.  B.  3,  ch.  3,  §  3,  p.  336,  337,  where  all  the  authoritiea 
Are  collected  and  conunented  on.  See  also  Gow  on  Partn.  ch.  4,  §  J,  p. 
1S5  to  p.  159, 3d  edit 

1  Collyer  on  Partn.  R  3,  ch.  3,  §  3,  p.  391,  393, 3d  edit ;  David  v.  El- 
lice,  5  B.  &  Cresw.  196;  Lod^  v.  Dicas,  3  Bam.  &  Aid.  611 ;  Hart  «. 
Alexander,  3  Mees.  &,  Welsh.  484. 
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ccount,  the  first  item  on  the  debit  side  of  the  account 
ciiig  discharged  or  reduced  hy  the  first  item  on  the 
edit  side.'  To  apply  these  principles  to  cases 
*  retiring  partners.  Where  there  is  a  cash  account 
irrent  between  a  fiirm  and  a  customer,  and  the  ac- 
)unt  is  in  favor  of  the  latter,  a  retiring  partner  will  be 
ible  for  the  balance  of  this  account  at  the  time  of 
s  retirement.  But  if  the  account  be  continued,  the 
dance,  for  which  the  retiring  partner  is  liable,  will 
i  diminished  hy  every  payment,  which  is  made  by 
le  new  firm,  supposing  such  j)ayment  not  to  be  ap- 
ojjriated  to  the  discharge  of  any  specific  item  ;  be- 
use,  in  such  case,  it  is  the  first  item  on  the  debit 
le  of  the  account,  which  is  discharged  or  reduced 
'  the  first  item  on  the  credit  side.' 


Collyer  on  Partti.  B.  3,  cli.  .1,  ^^  3,  p.  376  to  p.  383,  ad  edit. ;  DBTsyMM 
Noble,  ClnytoD'a  Case,  1  Mcriv.  R.  .173.  See  Copland  v.  Toulman,  1 
est,  R.  H.  of  Lords,  p.  ira;  S.  C.  7  Clnrke  &  Fin.  350. 
i  Post,  ^  353  to  356 ;  Ibid.  — Mr.  Collyer  has  added  in  auolher  place, 
321), the  following  remarks.  "To  render  on  appropriation  of  pB^inmt 
the  act  of  the  party  valid,  it  must  be  made  at  the  time  of  payoteDt,  if 
de  by  the  payor,  and  within  a  reasonable  time  after  payment,  if  mide 
the  payee.  Sir  William  Grant  was  inclined  to  hold,  according  to  the 
nciples  of  the  civil  law,  that  llie  appropriation,  even  if  made  by  the 
t'ce,  miiet  be  made  at  the  time  of  paymenL  But  casei  might  be  slated, 
ere  auch  a  rule,  if  strictly  odhered  lo,  would  be  productive  of  injnnice ; 
i  it  i»  manifestly  at  variance  with  the  decisions  on  this  aubject  in  the 
urts  of  common  law.  On  the  other  hand,  iboae  Courts  have  been  in- 
ned  to  favor  the  creditor  too  much,  and  have  in  many  cases  'extended 
:  proposition —  that  if  the  debtor  docs  not  apply  the  payment,  the  credi- 

niay  make  the  application  to  wimt  debt  l.c  pleases  —  much  beyoDd  its 
g\n«.\  meaning,  so  as  in  general  to  authorize  tlie  creditor  to  make  his 
ction  vlien  he  thinks  fit.'  In  a  recent  case,  however,  the  Court  of 
nu'fl  Bench  came  to  a  very  just  decision  on  tliia  important  subject 
us,  in  SiniBon  ».  Ingliam,  an  action  on  a  bond  was  brought  by  Bruce 

Co.,  bankers,  against  the  heira  and  devisees  of  Benjamin  Ingham. 
le  bond  was  given  by  Ingham  and  another,  bankers,  at  Hudderefield, 
(he  plaintiffs,  their  London  correspondents,  conditioned  for  remitting 
M7  to  provide  for  bills,  and  for  the  repayment  of  such  Mims  aa  Brace 


•  Till.]       LIABILITIES    AND    EXEMPTIONS.  265 

§  158.  It  frequently  happens,  that  upon  the  retire- 
of  one  partner,  the  remaining  partners  undertake 


might  advance  on  account  of  persons  constituting  the  Huddersfield, 
ok«     The  damages  were  assessed  by  an  arbitrator  at  £13,845,  subject 
the  opinkm  of  the  Court  upon  the  following  facts.    The  house  of 
d&  Co.  were  in  the  habit  of  sending  to  the  Huddersfield  bank 
nihly  statements  of  their  accounts.    Benjamin  Ingham  died  in  Sep- 
xnber,  1811.    The  last  statement  sent  previously  to  his  death  was  for 
month  of  August    The  balance  of  that  account  was  greatly  in  fa¥or 
r  Sruce  &  Co.    No  alteration  in  the  account  was  made  in  the  books  of 
&  Co.  inmiediately  on  the  death  of  Benjamin  Ingham ;  but,  during 
residue  of  that  month  and  a  part  of  October,  the  remittances  made 
y  the  Huddersfield  bank,  and  the  payments  made  for  them  by  Bruce  & 
,  were  entered  in  continuation  of  the  former  account.    Before,  bow- 
tver,  any  account  was  transmitted  to  the  Huddersfield  bank,  subsequent 
o    that  for  August,  Bruce  &  Co.,  in  consequence  of  a  communication 
arith   their  solicitor,  opened  a  new  account,  and  in  that  inserted  all  the 
ooittaDces  and  payments  made  subsequent  to  the  death  of  Benjamin ; 
nd  in  November,  they  transmitted  to  the  Huddersfield  Bank,  statements 
f  two  accounts    The  first  of  these  accounts  was  thus  intitled :  — '  Debt- 
ors, Messrs.  B.  &  J.  Ingham  &  Co.  (old  account),  in  account  with  Bruce 
Co.,  creditors ;'  and  the  first  item  on  the  debit  side  was  the  biilance  of 
.Augrust.     The  second  account  was  in  the  same  form,  but  entitled  '  new 
saecounL'     This  account  began  on  the    16th   September,  without  any 
balance  brought  forward,  and  contained  the  remittances  and  payments 
daring  that  month,  subsequent  to  the  death  of  Benjamin,  and  also 
made  in  the  month  of  October.    From  this  time  the  old  and  new 
&ccooiiti  were  kept  separate  in  the  books  of  Bruce  &.  Co.    The  Hud- 
dersfield bank  did  not  appear  to  have  ever  objected  to  the  accounts  being 
kejpi  separately  by  Bruce  &  Co.,  although  in  their  own  books  they  only 
kept  one  account    The  arbitrator  was  of  opinion,  that,  under  these  cir- 
cumstances, the  balance  due  on  the  death  of  Benjamin  Ingham  was  not 
discharged  by  subsequent  payments  by  the  new  firm.    Accordingly,  after 
making  certain  allowances  for  dishonored  bills,  he  assessed  the  damages 
at    the  sum  above  awarded ;  and  the  Court  of  King's  Bench  held  the 
award  to  be  right    In  the  preceding  case,  the  Court  proceeded  on  the 
principle,  that  the  entries,  which  had  been  continued  in  the  creditor's 
books  immediately  on  the  death  of  Ingham,  not  having  been  communi- 
cated to  the  debtors,  were  not  conclusive  on  the  creditors,  and  conse- 
quently, that  the  general  legal  appropriation,  of  which  such  entries  would 
otherwise  have  been  evidence,  was  incomplete.    It  is  clear  from  this,  as 
ilso  from  the  express  opinions  of  the  Judges,  that  they  did  not  consider 
it  necessary,  in  order  to  support  any  alleged  appropriation  on  the  part  of 
the  creditor,  that  he  should  prove  it  to  have  been  made  at  the*time  of 
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to  pay  the  debts  and  to  secure  the  credits  of  the  firm. 
This  is  a  mere  matter  of  private  arrangement  and 
agreement  between  the  partners ;  and  can  in  no 
respect  be  admitted  to  vary  the  rights  of  the  existing 
creditors  of  the  firm.^  But  in  all  cases  of  this  sort 
it  may  be  stated,  as  a  general  doctrine,  that  if  the  ar- 
rangement is  made  known  to  a  creditor,  and  he  as- 
sents to  it,  and  by  his  subsequent  act,  or  conduct,  or 
binding  contract,  he  agrees  to  consider  the  remaining 
partners  as  his  exclusive  debtors,  he  may  lose  all 
right  and  claim  against  the  retiring  partner,  especial- 
ly if  the  retiring  partner  will  sustain  a  prejudice,  and 
the  creditor  will  receive  a  benefit  from  such  act,  con- 
duct, or  contract.^  Some  illustrations  of  this  doctrine 
have  been  already  stated  in  the  cases  of  an  exclusive 
credit  given  to  the  new  firm.^  So,  if  the  creditor 
should  give  up  the  securities  of  the  old  firm,  and  take 
those  of  the  new  firm  in  lieu  thereof ;  or  should  give 
a  prolonged  credit  to  the  new  firm  for  the  old  debt, 
receiving  from  the  latter,  in  consideration  thereof,  an 
additional  interest,  or  a  new  security ;  in  all  such 
cases  the  retiring  partner  would  be  held  discharged/ 

payment  On  the  other  hand,  if  payment  be  made  to  the  creditor  of  any 
sum  in  respect  of  an  account  current,  the  creditor  making  no  appropria- 
tion at  the  time  of  payment,  and  if  after  such  payment  Uie  debtor  and 
creditor  continue  their  mutual  dealings,  or  do  any  other  mutnal  act  in 
respect  of  the  same  account,  the  creditor  will  be  barred  by  such  subte- 
qoent  transactions  from  establishing  an  appropriation  of  the  payment" 

1  Collyer  on  Partn.  B.  3,  ch.  2,  §  2,  p.  327  to  p.  329,  2d  edit ;  Id.  B.  3. 
ch.  3,  §  3,  p.  383  to  400. 

>  Collyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  383  to  p.  398,  2d  edit. 

3  Ante,  §  152. 

<  Collyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  383  to  398,  2d  edit ;  Evans  v. 
Drummond,  4  Esp.  R.  89 ;  Reed  r.  White,  5  Esp.  R.  122 ;  Thompson  v. 
Percival,  5  Barn.  &  Adolp.  595;  Oakley  r.  Pasheller,  10  Bligh,  R.  548; 
s?.  C.  4  Clarke  &.  Pin.  207;  Gough  v.  Davis,  4  Price,  R,  400;  Marria  v- 
iindsay^4  Wash.  Cir.  R.  271;  Hart  v.  Alexander,  2  Mees  &  Wdbs. 
84. 
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the  mere  fact  of  the  creditor's  taking  an  additional 
security  from  the  new  jSrm  without  surrendering  the 
old,  or  of  his  receiving  interest  from  the  new  firm,  with- 
out varying  from  that  due  on  the  old  debt ;  or  of  his  ac- 
quiescing in  delay,  without  contracting  upon  any  new 
cronsideration  to  prolong  the  credit,  will  not  absolve 
t:he  retiring  partner  from  his  original  responsibility.^ 

^  159.  In  this  connexion,  it  seems  proper  to  in- 
c^uire  into  the  circumstances,  which  will  or  will  not 
exonerate  a  retiring  partner  from  future  liability  for 
^Clie  new  debts  and  liabilities,  contracted  by  the  firm 
"%vith  third  persons,  after  his   retirement.     Of  course 
^he   retiring  partner  is  not  by  his  retirement  exone- 
:rated  firom  the  prior  debts  and  liabilities  of  the  firm.* 
In  the  first  place,  then,  a  dormant  partner  is  not  lia- 
\jle  for  any  debts  or  other  contracts  of  the  firm,  ex- 
cept for  those,  which  are  contracted  during  the  period 
^rhat  he   remains  a  dormant   partner.      Upon   his  re- 
tdrement   his   liability   ceases,   as  it   began,  de  jure^ 
only  with  his  accession  to  the  firm.^     The  reason  is, 
^that  no  credit  is,  in  fact,  in  any  such  case  given  to  the 
dormant  partner.     His  liability  is  created  by  opera- 
tion of  law,  independent  of  his   intention,  from  his 
mere   participation  in  the  profits  of  the  business ;  and 

1  CoUyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  383  to  398,  2d  edit ;  Feather- 
atone  V.  Hunt,  1  Barn.  &  Cresw.  113;  Bedford  v.  Deakin,  2  B.  &  Aid. 
210 ;  Daniel  v.  Cross,  3  Ves.  377 ;  Harris  v.  Lindsay,  4  Wash.  Cir.  R. 
371 ;  Blew  v.  Wyatt,  5  Carr.  &  Payne,  397 ;  Smith  v.  Rogers,  17  John. 
R.  340.  All  these  cases  turn  upon  the  same  general  consideration; 
'whether  there  has  been  a  new  and  exclusive  credit  given  to  the  new 
firm  in  extinguishment  of  the  debt,  or  to  the  prejudice  of  the  firm. 

*  Gow  on  Partn.  ch.  5,  §  2,  p.  240  to  251,  3d  edit ;  Collyer  on  Partn. 
B.  3,  ch.  3,  §  3,  p.  369  to  p.  272,  2d  edit 

3  Collyer  on  Partn.  B.  1,  ch.  2,  §  2,  p.  74,  2d  edit ;  Id.  B.  3,  ch.  3,  §  3,  p. 
370, 371 ;  Gow  on  Partn.  ch.  5,  §  2,  p.  25], 3d  edit. ;  3  Kent  Conun.  Lect 
43,  p.  68, 4t  edit 

22* 
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therefore  it  ceases  by  operation  of  law,  as  soon  as 
such  participation  in  the  profits  ceases,  whether  no* 
tice  of  his  retirement  be  given  or  not.^  But  this  do&» 
trine  must  be  taken  with  its  appropriate  qualifications ; 
and  it  is  strictly  applicable  only,  where  the  persons 
dealing  with  the  firm  have  no  knowledge  whatsoevefy 
that  he  is  a  dcnrmant  partner.  If  the  fact  of  his  be- 
ing a  dormant  partner  be  unknown  to  all  the  credi- 
tors, no  notice  whatever  of  his  retirement  is  necessa* 
r}' ;  if  it  be  known  to  a  few,  notice  to  those  few  m 
necessary ;  because  they  may  fiatirly  be  presumed  to 
have  given  credit  to  the  firm  with  reference  to  their 
knowledge  of  the  dormant  partner.' 

^  160.  In  the  next  place,  where  an  ostensible  or 
known  partner  retires  firom  the  firm,  he  will  still  re- 
main liable  for  all  the  debts  and  contracts  of  the  firm, 
as  to  all  persons,  who  have  previously  dealt  with  the 
firm,  and  have  no  notice  of  his  retirement.'  This  is 
a  just  result  of  the  principle,  that  where  one  of  two 
innocent  persons  must  suffer  firom  giving  a  credit, 
he,  who  has  misled  the  confidence  of  the  other, 
and  has  been  the  cause  of  the  credit,  either  by  his  rep- 
resentation, or  his  negligence,  or  his  fraud,  ought  to 
suffer,  instead  of  the  other.  And  where  a  person  no- 
toriously holds  himself  out  as  a  partner,  all  the  world, 
who  deal  with  the  firm,  are  presumed,  to  deal  with  it 
upon  his  credit,  as  well  as  upon  that  of  the  other 
members  of  the  firm ;  and  bis  omission  to  give  them 


1  Ibid. 

«  Ibid. ;  Evans  ».  DrummoDd,  4  Eap.  R.  89 ;  Newmarch  r.  Clay,  14 
East,  R.  239 ;  Farrar  v.  Deflinne,  1  Carr.  &.  Kirw.  580. 

3  Collyer  ou  Partn.  B.  3,  ch.  3,  §  3,  p.  368  to  p.  371,  2d  edit ;  Gow  on 
Partn.  ch.  5,  §  2,  p.  240  to  p.  252,  3d  edit.;  2  Bell,  Comm.  B.  7,  ch.  2L  a 
.640, 641,  5th  edit 
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notice  of  his  retirement  is   equivalent  to  a  continu- 
al representation,  that  he  still  remains  a  member'  of 
the   firm,  and  liable   therefor.^     But,  as  to  persons, 
^ivho  have  had   no  previous  dealings   with  the  firm, 
and  no  knowledge,  who   are  or  have   been  partners 
therein,  a  different  rule  may  prevail.     In   such  cases, 
^unless  the  ostensible  partner,  who  has  retired,  suffers 
liis  name  still  to  appear,  as  one  of  the  firm,  so  as  to 
midead  the  public,  (as  by  its  being  stated,  and  still 
xemaining  in  the  firm  name,)  he  will  not  be  liable  to 
mere  strangers,  who  have  no  knowledge  of  the  persons, 
^who  compose  the  firm,  for  the  future  debts  and  liabili- 
ties of  the  firm,  notwithstanding  his  omission  to  give 
puUic  notice  of  his  retirement ;  for  it  cannot  truly  be 
said  in  such  cases,  that  any  credit  is  given  to  the  retir- 
ing partner  by  such  strangers.     Every  new  creditor  or 
sew  customer  is  bound  to  inquire,  who  are  the  parties 
Teally  interested  at  the  time  in  the  firm,  if  he  would 
le  safe  in  his  credit  and  dealings  with  them.     Unus- 
4jui8qtie  debet  esse  gnarus  condiiionis  ejus^  cum  quo  con- 
irahit.^    A  fortiori^  if  public  notice  has  been  given  of 


I  Collyer  oo  Partn.  B.  3,  p.  ch.  3,  §  3,  p.  969  to  p.  375, 2d  edit  3,  Kent; 
Comm.  Lect  43,  p.  66,  67,  68, 4th  edit. ;  Gowon  Partn.  ch.  5,  $  2,p.24dto 
^  251, 3d  edit;  Id.  ch.  4,  §  1,  p.  198;  Graham  v.  Hope,  Peake's  R.  154 ; 
<]iorh«in  «.  Thompeon,  Peake's  R.  42 ;  Watson  on  Partn.  ch.  7,  p.  384, 
^85,2dedit 

s  3  Bell,  Comm.  B.  7,  p,  642,  5th  edit ;  Collyer  on  Partn.  B.  3,  ch.  3» 
^  2,  p.  969  to  p.  375,  2d  edit ;  Parkin  v.  Carruthers,  3  Esp.  R.  246 ;  3 
:jCeiit,  Comm.  Lect  43,  p.  67,  68 ;  Williams  v.  Keats,  2  SUrkie,  R.  290 ; 
3rown  V.  Leonard,  2  Chitty,  R.  120 ;  Newsome  v.  Coles,  2  Camp.  R.  617; 
I2Minan  v.  Orchard,  2  Carr.  &  Payne,  104  ;  Tombeckbee  Bank  9.  Dumel], 
S  Maeon,  R.  56 ;  Lansing  9.  Gaine  &  Ten  Eyck,  2  John,  R.  ;)00 ;  Keicham 
9.  Clark,  6  John.  R.  144, 148;  Carter  v.  Whalley,  1  Barn.  &  Adolp.  11 ; 
Roy  9.  Johnson,  2  Peters,  R-  198,  200.  —  lam  aware,  that  the  doc- 
is  sometimes  laid  down  more  broadly,  and  the  liability  is  made  to 
nnleas  the  partner  has  given  public  notice  of  the  dissolution, 
in  Parkin  «.  Carmthers,  (3  Esp.  R.  248, 249,)  Mr.  Justice  Le  Blanc 
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his  retirement,  the  retiring  partner  will  not  be  liable  ta 
new  creditors  or  customers,  even  if  they  have  never 


said ;  "  The  principle  on  which  I  proceed,  is  this ;  —  That  there  was  a 
partnership  subsisting,  under  the  firm  of  Parkin,  Campbell,  and  Co^ 
which  continued  afler  the  retirement  of  John  Campbell.  The  rule  of 
law  is  clear,  that  where  there  is  a  partnership  of  any  number  of  personi| 
if  any  change  is  made  in  the  partnership,  and  no  notice  is  given,  anf 
person  dealing  with  the  partnership,  either  before  or  after  such  chang«^ 
has  a  right  to  call  upon  all  the  parties,  who  at  first  composed  the  firm.** 
In  summing  up  to  the  jury,  his  Lordship  laid  it  down  as  the  law  on  the 
subject,  ^  That  if  the  Plaintiff  advanced  the  money,  even  afler  the  time 
that  one  of  the  partners  had  retired,  if  he  did  not  know  of  such  retire- 
ment, he  had  a  right  to  sue  all,  who  before  constituted  the  partnersbipi. 
In  point  of  fact  in  this  case,  John  Campbell  had  retired ;  but  still,  if  thif 
was  really  a  partnership,  and  the  money  was  lent  to  the  persons  carryings 
on  trade  under  tliat  firm,  all  were  liable."  But,  in  this  case,  CampbeU'e 
name  was  in  the  name  of  the  firm.  See  also  Gow  on  Partn.  ch.  5,  §  2^ 
p.  348,  249,  3d  edit ;  Id.  p.  251  to  253 ;  2  Bell,  Comm.  B.  7,  ch.  2,  p. 
640,  641,  642,  5th  edit.  It  strikes  me,  however,  that  the  text  contains  the 
true  principle.  Where  a  partnership  is  in  fact  dissolved  by  the  retire- 
ment of  a  partner,  who  is  known,  but  whose  name  is  not  in  the  firm,  it 
does  not  seem  right  to  make  him  liable  to  third  persons,  who  afterward* 
trust  the  firm,  without  knowing  who  compose  it  at  the  time,  or  of  the 
previous  connexion  of  the  retiring  partner.  His  case  does  not,  under 
such  circumstances,  seem  essentially  to  differ  from  that  of  a  dormant 
partner ;  for  such  third  persons  give  no  credit  to  him,  and  he  receives 
no  share  of  the  profits  derived  therefrom.  Mr.  Watson  has  stated  the 
true  principle ;  that  "  as  credit  is  given  to  the  whole  firm,  justice  requires, 
that  all  those,  who  belonged  to  it,  should  be  bound,  while  it  is  supposed 
to  exist"  But  to  whom  bound  ^  Certainly,  to  those  only,  who  gave 
credit  to  the  firm,  believing,  that  tlie  original  partners,  whom  tliey  knew, 
still  continued  in  it  The  case  of  Carter  v,  Whalley  (1  Barn.  &.  Adolp. 
11)  seems  directly  in  point,  in  support  of  the  doctrine  of  the  text  There 
the  debt  was  contracted  afler  the  retirement  of  one  partner,  and  no  pub- 
lic notice  had  been  given  thereof.  But  although  it  was  known  to  some 
persons,  tliat  he  was  a  partner,  yet  it  did  not  appear,  that  this  creditor 
knew  it,  or  believed  it,  or  gave  credit  to  the  partner.  Mr.  Justice  Parke 
on  that  occasion  said  ;  "The  plaintiff  was  bound  to  show  an  acceptance 
by  four  parties ;  that  is,  that  Veysey,  who  did  accept  the  bill,  was  author- 
ized to  do  so  by  the  three  others  named  in  the  declaration.  Saunders 
had  given  no  direct  authority ;  he  was  not  a  partner  at  the  time.  But  be 
may  by  his  conduct  have  represented  himself  as  one,  and  induced  the 
plaintiff  to  give  him  credit  as  such,  and  so  be  liable  to  the  plaintiflfl 
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seen  such  notice,  or  had  any  knowledge  or  informa- 
tion thereof;^  since  the  retiring  partner  has  done 
silj  which  can  be  reasonably  required  to  give  puUie 
notice  g[  his  withdrawal.^ 

^161.  What  will  amount  to  due  and  sufficient  no- 
tice of  the  retirement  of  a  partner  is  a  question  q( 
'tact,  often  of  no  small  nicety  and  difficulty ;  for  notice 
meeds  not  be  express ;  but  it  may  be  constructive,  and 
T)e  implied  firom  circumstances.  A  notice  in  one  of 
the  public   and   regular   newspapers   of  the   city  ot 


Soch  would  have  been  the  case,  if  he  had  done  business  with  the  plain- 
tiff before,  as  a  member  of  a  firm,  or  had  so  publicly  appeared  as  a  pait^ 
Tier,  as  to  satisfy  a  juiy,  that  the  plaintiff  must  have  believed  him  to  be 
wach;  and  if  he  had  sufiered  the  plaintiff  to  continue  in  and  act  upon 
that  belief,  by  omitting  to  give  notice  of  his  having  ceased  to  be  a  part- 
ner, after  he  really  had  ceased,  he  would  be  responsible  for  the  coii89«> 
^oeoces  of  his  original  representation,  uncontradicted  by  a  subeeqaeit 
notice.  But  in  order  to  render  him  liable  on  this  ground,  it  is  necessary, 
that  he  should  have  been  known  as  a  member  of  the  firm  to  the  plairitiil^ 
either  by  direct  transactions,  or  public  notoriety.  In  the  present  instance^ 
that  was  not  so.  The  name  of  the  company  gave  no  information  as  to 
the  parties  composing  it,  and  the  plaintiff  did  not  show,  that  Saunders 
liad  dealt  with  him  in  the  character  of  a  partner,  or  had  held  himself  out 
ao  publicly  to  be  one,  as  that  the  plaintiff  must  have  known  it.  CaitCT, 
the  plaintiflf^  lived  at  Birmingham;  it  should  have  appeared,  that  there 
liad  been  such  a  dealing  at  that  place  by  Saunders,  or  that  his  connexion 
irith  the  company  had  been  so  generally  known  there,  that  a  knowledg* 
of  it  by  Carter  must  have  been  presumed.  There  having  been  no  evi- 
denee  for  the  jury  on  these  points,  I  think  the  nonsuit  was  right" 

1  Cdlyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  369  to  p.  373,  2d  edit ;  Parkin  v. 
Carmthef^  3  Esp.  R.  948;  Gow  on  Partn.  ch.  5,  §  9,  p.  248, 249, 3d  edit; 
^Newsosie  v.  Coles,  2  Camp.  R.  617;  Godfrey  v.  TumbuU,  1  £sp.  R.  871; 
bright  V.  Pulham,  2  Chitty,  R.  121 ;  S.  C.  1  Starkie,  R.  375. 

s  Ibid.  —  We  are  of  course  to  understand  this  doctrine  with  the  quali- 
Ccation,  that  nothing  is  otherwise  done  by  the  retiring  partner  to  continue 
Ilia  liability ;  snch,  for  example,  as  by  authorizing  the  negotiable  seeuri* 
"^ies  of  the  old  firm  to  be  issued  and  negotiated  in  the  name  of  the  old 
Snn ;  for  in  such  ease,  he  would  be  bound  by  such  indorsement  CoUyer 
^xi  Partn.  B.  3,  ch.  3,  $  3,  p.  372  to  p.  375, 2d  edit  See  also  Abel  v.  Sut- 
-^^on,  3  Esp.  R.  106;  Kilgoar  v.  Finlyson,  1  HL  Black.  155  j  Heath  v. 
19anson,  4  B.  4d  Adolp.  172. 
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county,  where  the  partnership  business  was  carried 
on,  is  the  usual  mode  of  giving  the  information,  and 
may,  in  ordinary  cases,  be  quite  sufficient.  But  even 
the  sufficiency  of  that  notice  might  be  questioned  in 
many  cases,  unless  it  is  shown,  that  the  party  en- 
titled to  notice  is  in  the  habit  of  reading  the  paper. 
Public  notice  given  in  some  such  reasonable  way,  will 
not  be  deemed  actual  and  express  notice;  but  it  will 
be  good  presumptive  evidence,  and  sufficient  for  a  jury 
to  conclude  all  persons,  who  have  not  had  any  previous 
dealings  with  the  firm.  As  to  persons,  who  have  been 
previously  in  the  habit  of  dealing  with  the  firm,  it  is 
requisite,  that  actual  notice  should  be  brought  home 
to  the  creditor,  or  at  least,  that  the  credit  should 
be  given  under  circumstances,  from  which  actual 
notice  may  be  inferred.  If  the  facts  are  all  found 
or  ascertained,  the  reasonableness  of  notice  may  be 
a  question  of  law  for  the  court.  But  generally  it  will 
be  a  mixed  question  of  law  and  fact,  to  be  submitted  to 
a  jury  under  the  direction  of  the  court,  whether  no- 
tice in  the  particular  case,  under  all  the  circumstan- 
ces, has  been  sufficient  to  justify  the  inference  of 
actual  or  constructive  knowledge  of  the  fact  of  the 
dissolution.  The  weight  of  authority  seems  now  to 
be,  that  notice  in  one  of  the  usual  advertising  ga- 
zettes of  the  place,  where  the  business  was  carried 
on,  when  published  in  a  fair  and  usual  manner,  is  of 
itself  notice  of  the  fact  to  all  persons,  who  have  not 
been  previous  dealers  with  the  partnership.' 


1  3  Kent,  Conim.  Lect  43,  p.  G7,  G8, — I  have  followed  almost  the  very 
words  of  Mr.  Chancellor  Kent,  in  his  excellent  Commentaries.  See  also 
on  the  same  subject  CoUyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  368  to  371,  2d  ed. ; 
Gow  on  Partn.  ch.  5,  §  2,  p.  248  to  p.  251,  3d  edit ;  Watson  on  Part  ch.  7, 
p.  384,  385, 2d  edit ;  2  Bell,  Comm.  B.  7,  p.  640  to  p.  643, 5th  edit 
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^  162.  The  same  principles  apply  to  notice  in  the 
case  of  a  dissolution  of  the  partnership  by  the  acts  of 
the  parties,  as  ordinarily  apply  to  the  case  of  a  retiring 
partner.     Until  due  notice  is  given  of  the  dissolution, 
each  partner  will  remain  liable  for  the  acts  and  con- 
tracts of  the  others  in  relation  to  the  partnership,  so 
£aLT  as  they  respect  persons,  who  have  previously  dealt 
^th  the  firm,  or  have  known  the  names  of  the  part- 
ners, or  have  given   credit  thereto ;   although  not   to 
jnere  strangers,  who  do  not  fall  under   the   like  pre- 
^cament.^     But  very    different    considerations   apply 
5in  the  case  of  a  dissolution  of  a  partnership  by  mere 
operation  of  law,   as  by  the  death  of  a  partner ;  for 
on  such  a  case  his  estate  is  not  bound  or  liable  for 
*^ny  subsequent  debts  or  contracts,  entered  into  by  the 
^survivors  of  the   firm.^     This   subject,   however,   will 
janore  properly  come  under  review,   when   the   effects 
f  a  dissolution  by  death  come   under  consideration, 
nd  may  therefore    be  here  dismissed  with  this  brief 
:ixiotice. 

§  163.  There   is   another  case,  in  which  a  retiring 

"yartner    may,    notwithstanding    notice   of   his    with- 

-^drawal,  be  responsible,  not  only  for  the  past  debts  of 

^e  old  firm,  but  for  the  new   debts  contracted  by  the 

::aew  firm ;  and  that  is,  in  a  case  of  positive  or  con- 

sstructive  fraud.     This  may  take  place,  when,  upon  the 

ctual  insolvency  of  the  firm,  known  to  all  the  part- 

ers,  they  permit  the   retiring  partner  to  withdraw  a 

rtion  of  the  partnership  funds  out  of  the  reach  of 


1  Ante,  §  128,  129, 160 ;  Gow  on  Partn.  ch.  5,  §  2,  p.  248  to  p.  251,  3d 
dit;  Collyer  on  Partn.  R  3,  ch.  3,  §  3,  p.  368  to  p.  375,  2d  edit ;  Id. 

1,  ch.  2,  §  3,  p.  75. 

^  3  Kent,  Comm.  Lect  43,  p.  63,  4th  edit ;  Gow  on  Partn.  ch.  5,  §  2,  p 
,  note ;  Id.  ch.  5,  §  4,  p.  362,  3d  edit ;  Vulliamy  v.  Noble,  3  Meriv.  R| 
^4 ;  3  Chitty  on  Comm.  and  Manuf.  ch.  4,  p.  250. 
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the  joint  creditors  of  the  new  firm,  for  the  purpose  of 
cheating  or  defrauding  the  latter ;  for  in  such  a  case 
the  fraud  vitiates  the  whole  transaction ;  and  the  re- 
tiring partner  will  be  held  liaUe  to  the  full  extent  of 
all   the   funds  so  fraudulently  withdrawn.-     But  the 

t  Andenon  v.  Maltby,  2  Yes.  jr.  244 ;  S.  C.  4  Bra.  Ch.  R.  433 ;  Collyar 
on  Partn.  R  3,  ch.  3,  §  3,  p.  400  to  p.  404, 2d  edit -^  In  this  oase  Lord 
Loughborough  said;  **The  case  resolves  itself  into  a  plain  quesUon 
whether  in  1784,  upon  the  first  of  July,  the  defendant  was  bon&  fide  a 
creditor  of  the  other  two  then  about  to  enter  into  a  new  partnenhipi  If 
not,  if  all  this  transaction  is  to  be  void,  under  the  color,  in  which  it  pve- 
sents  itself  to  me,  it  is  an  imposition,  not  upon  them  only,  becanee  tfaej 
were  consenting,  but  upon  the  creditors,  who  must  deal  with  the  partner- 
ship of  the  two  contrived  upon  a  certain  foresight  of  bankmpley  at  no 
very  remote  period,  though  the  exact  time  was  not  certain,  managed 
between  persons  of  the  same  family,  by  which  the  creditors  of  the  two 
have  been  losers  exactly  to  the  amount  of  what  he  has  received.  The 
only  doubt  I  have  is,  whether  I  should  better  attain  the  justice  ef  the 
case,  by  directing  an  account  of  all  transactions  between  Brougfa  and 
George  Maltby  from  the  commencement  of  their  partnerriup,  for  it  can 
go  no  farther  back,  and  the  defendant,  with  an  inquiry  into  the  state  of 
accounts  at  that  period  between  them,  to  see,  whether  there  was  any 
consideration  whatsoever,  upon  which  he  could  be  a  creditor ;  for  if  it 
was  all  moonshine,  and  there  was  no  property,  upon  which  any  account 
could  bo  made  out,  it  is  all  an  imposition  to  create  a  false  credit  to  them- 
selves, and  to  give  him  the  name  of  a  creditor,  when  in  fact  he  was  none, 
and  a  mere  device  to  draw  the  money  of  other  people  from  the  new 
copartnership  into  his  pocket  Whether  this  should  be  done  in  the 
Mastoids  office,  or  by  discussion  of  an  issue  at  law,  is  a  point,  upon  whifdi 
I  doubt  Consider  which  will  best  attain  justice.  As  to  the  last,  it 
depends  so  much  upon  writing  and  accounts,  that  it  will  hardly  come 
within  the  period,  in  which  a  trial  at  law  can  be  had  with  advantage.  I 
do  not  think  it  a  case,  in  which,  if  a  trial  can  be  had,  I  should  be  unwil- 
ling to  have  the  assistance  of  a  jury  to  decide  it  But  I  would  not  let  it 
go  to  an  action,  but  certainly  would  direct  an  issue ;  for  I  must  take  care 
to  have  the  true  question  tried  exactly  upon  the  merits  in  equity,  which  af- 
fect the  real  justice  of  the  case,  and  not  upon  the  points  not  relating  to 
that,  which  would  be  made  in  an  action.  I  agree  with  the  defendant,  that 
if  any  of  these  payments  cannot  be  recovered  at  law,  there  would  be  no 
equity  for  it  There  can  be  no  difference  between  a  court  of  law  and  of 
equity  as  to  this.  The  true  question  for  an  issue  would  be,  whether  the 
partqership  was  indebted  to  the  retiring  partner  on  account  of  his  share 
in  the  partnership." 
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mere  fact,  that  a  retiring  partner  knows  at  the  time, 
-that  the  partnership  is  insolvent,  will  not  of  itself  in- 
volve him  in  any  liabilities  for  the  new  firm,  or  vitiate 
the  dissolution,  if  it  was  without  any  intention  of 
fraud,  and  entirely  consistent  in  all  its  circumstances 
^ivith  good  faith.^ 

^  164.  In  joint  stock  and  other  large   companies, 
^vrhich  arc  not  incorporated,  but  are  a  simple,  although 
SLii  extensive  partnership,  their  liabilities  to  third  persons 
are  generally  governed  by  the  same  rules  and  princi- 
ples,   which    regulate    common    commercial    partner- 
ships.^    In  such  companies   the  fundamental   articles 
generally  divide  the  stock  into  shares,  and  make  them 
transferable    by    assignment   or    delivery ;    and    the 
"whole  business  is  conducted  by  a  select  board  of  trus- 
tees or  directors.     Without  undertaking  to  assert  in  what 
ceases  such  companies  may  or  may  not  be  deemed  ille- 
gal, and  the  members  liable  to  be  treated  as  universally 
sponsible,  upon  the  ground  of  usurping  and  attempt- 
to  exercise  the  proper  functions  of  a  corporation, 
rhich  the  legislature  or  government  is  alone  competent 
"•o  establish ;  ^  it  may  well  deserve  inquiry,  how  far  any 
astipulation  in  those  articles,  and  which  limit  the  respon- 
^sibility  of  the  members  to  the  mere  joint  funds,  or  to  a 
qualified  extent,  will  be  binding  upon  their  creditors, 
^^^vho  have  notice  of  such  a  stipulation,   and   contract 


J  Colljer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  400,  401,  402, 2d  edit ;  Parker 
.  Ramsbottom,  3  B.  &  Cresw.  257 ;   Ex  parte  Peake,  1  Madd.  R.  346 ; 

ow  on  Partn.  ch.  5,  §  2,  p.  237,  238,3d  edit 

s  3  Cbit^  on  Comm.  and  Manuf.  ch.  4,  p.  226 ;  Collyer  on  Partn.  B.  5, 
1l  1,  §  1,  p.  721  to  p.  734, 2d  edit ;  2  Bell,  Comm.  B.  7,  ch.  2,  $  2,  p.  637, 

p.  630. 

3  Collyer  on  Part  B.  5,  ch.  1,  §  1,  p.  730  to  p.  734, 2d  edit ;  Joeeph  v. 
«brer,  3  Bam.  &  Cresw.  639;  Blundell  v.  Winsor,  8  Sim.  R.  601 ;  Wal- 
urn  0.  Ingilbj,  1  Mylne  &  Keen,  61,  76. 
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their  debts  with  reference  thereto.  This  questbn, 
many  years  ago,  was  presented  to  the  Su{H«me  Court 
of  the  United  States ;  but  the  cause  went  ofi  withoat 
any  decision  upon  the  point.  It  seems  to  have  been 
thought,  that  such  a  stipulation  can  in  no  wise  ope- 
rate as  a  limitation  of  the  general  liability  of  all  the 
partners  for  all  their  debts,  even  though  the  creditors 
have  full  notice  thereof.^  It  may,  however,  be  still 
deemed  an  open  question,  whether  creditors,  with 
such  notice,  can  proceed  against  the  members  upon 
their  general  responsibility,  as  partners,  where  they 
have  expressly  contracted  only  to  look  to  the  social 
funds;  and,  whether,  if  they  have  notice  of  the 
qualifying  stipulation,  and  contract  with  reference 
to  it,  it  may  not  be  easy  to  assign  a  reason,  why  it 
does  not  amount  to  an  implied  agreement,  to  be 
bound  by  it,  as  much,  as  if  it  were  expressly  agreed 
to.  There  is  certainly  nothing  illegal  in  a  creditor's 
agreeing  to  such  a  limited  responsibility,  as  a  qualifi- 


1  See  BluDdell  v.  Winsor,  8  Sim.  R.  601 ;  Walburn  v.  Ingilby,  1  Mylne 
Sl  Keen,  51,  76.  —  In  this  last  case  Lord  Brcugham  said;  ''The  clause 
intimating,  that  each  subscriber  is  only  to  be  liable  to  the  extent  of  his 
share,  is  not  enough  to  make  the  association  illegal.  Such  a  regulation  if 
wholly  nugatory,  indeed,  as  between  the  company  and  strangers,  and  can 
serve  no  purpose  whatever,  unless  to  give  notice.  In  that  light  it  is  not 
to  be  viewed  as  criminal,  or  as  a  means  of  deception ;  for  the  publicity  of 
it  may  tend  to  inform  such  as  deal  with  the  company,  and  a  proof  of  that 
publicity  in  the  neighborhood  of  parties  so  dealing  might  go  to  fix  them 
with  notice.  For  any  other  purpose,  for  the  purpose  of  restricting  the 
liability  of  the  shareholders,  it  would  plainly  be  of  no  avail ;  and  whoso- 
ever became  a  subscriber  upon  the  faith  of  the  restricting  clause,  or  of 
the  limited  responsibility,  which  that  holds  out,  would  have  himself  to 
blame,  and  be  the  victim  of  his  ignorance  of  the  known  law  of  the  land.** 
This  language  does  not  seem  necessarily  addressed  to  a  case,  where  the 
creditor  contracts  with  a  knowledge  of  the  restrictive  clause ;  but  may  be 
satisfied  by  referring  it  to  cases,  where  no  such  knowledge  exists.  The 
Vice  Chancellor's  decision,  in  8  Sim.  R.  601,  is  susceptible  of  a  like  inter- 
pfetatioiL 
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cation  or  condition  of  his  contract;  and  in  many 
other  analogous  cases  contracts  of  this  sort  are 
deemed  perfectly  proper,  and  unexceptionable ;  as,  for 
example,  where  a  commission  merchant  agrees  to  look 
exclusively  to  the  goods  for  the  reimbursement  of  his 
advances;  or  a  mortgagee  agrees  to  look  exclusively 
to  the  mortgaged  property  for  his  debt.  But  a  qualified 
ag;reement  of  this  nature  must  be  proved,  and  is  never 
presumed  without  some  reasonable  proof  thereof. 

§  166.  The  law  of  Scotland  has  recognised  a  dis- 
'^inction,  grounded  on  these  considerations,  between  the 
nature^  character,  and  effect  of  such  joint  associations, 
sind  those  of  mere  private  partnerships ;  confining  the 
xesponsibility  of  shareholders  in  such  companies  to  the 
«xtent  of  three  shares.  This  great  question  was  tried 
«ibout  the  middle  of  the  last  century,  in  the  case  of 
^Che  Arran  Fishing  Company.  The  doctrine  established 
VI  that  case  was  this ;  That  there  is  a  clear  distinc- 
^^ion  between  the  case  of  a  joint  stock  company,  and 
^mhat  of  a  company,  trading  without  relation  to  a  stock. 
"That  in  the  former  case,  the  managers  are  liable  for 
^e  debt,  which  they  contract,  while  each  partner  is 
lound  to  make  good  his  subscription.  That  there  is 
%o  ground  of  further  responsibility  against  the  share- 
liolders ;  neither  on  their  contract,  nor  on  any  ground 
of  mandate,  beyond  their  share ;  the  very  meaning 
of  omfining  the  trade  to  a  joint  stock  being,  that 
^ach  shall  be  liable  for  what  he  subscribes,  and  no 
further.  That  in  ordinary  partnerships,  there  is  a 
universal  mandate  and  a  joint  prcepositura,  by  which 
each  partner  is  institor  of  the  whole  trade  to  an 
xinlimited  extent,  each  being  liable  in  solido  for  the 
oompany  debts.^      In   this   respect   the   Scottish  law 

1  2  Bell,  Conmi.  B.  7,  p.  627,  G28, 5th  edit 
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seems  to  have  followed  the  general  doctrine  of  die 
Roman  law,  that  in  all  partnerships  each  of  the  part- 
ners should  be  liable,  not  in  soltdo^  but  only  for  his 
own  share.^  And  this  also  is  the  general  rule  of  the 
French  law  in  all  cases,  except  of  partnerships  ftr 
commercial  purposes,  where,  upon  grounds  of  puUic 
policy,  each  of  the  partners  is  held  liable  in  scHido? 

^  166.  We  have  thus  far  considered  the  liabilities 
and  exemptions  of  partners  in  cases  arising  under 
contracts ;  and  the  inquiry  next  presented  is,  when, 
and  under  what  circumstances,  partners  are  liable  for 
torts,  done  in  the  course  of  the  partnership  concerns, 
or  by  any  one  of  the  partners  under  color  thereof.  As 
to  torts  not  committed  in  the  course  of  the  partner^ 
ship  business,  it  is  very  clear,  that  the  partnership  is 
not  liable  therefor  in  its  social  character,  unless  in- 
deed they  are  assented  to  or  adopted  as  the  act  of  the 
partnership.  But  torts  may  arise  in  the  course  of 
the  business  of  the  partnership,  for  which  all  the 
partners  will  be  liable,  although  the  act  may  not  in 
fact  have  been  assented  to  by  all  the  partners.'  Thus, 
for  example,  if  one  of  the  partners  should  commit  a 
fraud  in  the  course  of  the  partnership  business,  all  the 
partners  will  be  liable  therefor,  although  they  have 
not  all  concurred  in  the  act.^  So  if  one  of  a  firm 
of  commission  merchants  should  sell  goods,  consigned 
to  the  partnership,  fraudulently,  or  in  violation  of  in- 


1  Dig.  Lib.  45,  tit  2, 1. 11,  §  1, 2. 
s»  Pothier,  de  Society,  n.  96, 103, 104. 

3  Collyer  on  Partn.  B.  3,  ch.  1,  §  6,  p.  305,  306,  307, 2d  edit ;  Gow  oo 
Partn.  ch.  4,  §  1,  p.  160,  161,  3d  edit 

4  Collyer  on  Partn.  B.  3,  ch.  1,  §  5,  p.  296,  297 ;  Id.  B.  3,  ch.  1,  §  6,  p. 
305  to  307,  2d  edit ;  Gow  on  Partn.  ch.  4,  §  1,  p.  160, 161,  3d  edit.  See 
Rapp  r.  Latham,  2  Bam.  &  Aid.  795 ;  Stone  v.  Marsh,  6  B.  &  Ores.  551 ; 
Kilby  V.  Wilson,  Ryan&  Mood.  179. 
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^tractions,  all  the  partners  would  be  liable  for  the 
conversion  in  an  act  of  trover.^  So,  if  one  of  a 
firm,  who  are  common  carriers,  should  unlavdully  con- 

^'ert  the  goods  entrusted  to  the  firm  for  carriage,  or 
should  negligently  lose  or  injure  them,  all  the  part- 
ners would,  or  might  be  held  liable  in  tort  therefor.^ 
The  same  doctrine  would  apply  to  a  conversion  or 
loss  by  the  negligence  or  fraud  of  an  agent  of  the 
firm.^  So,  if  partners  own  a  ship,  and  by  the  negli- 
gence of  the  master,  goods,  shipped  on  board  on 
freight,  are  negligently  injured  or  lost ;  or  another 
ship  is  by  such  negligence  injured  by  a  collision  with 
her,  the  partners  will  be  liable  for  the  loss.*  For  in 
all  such  cases  the  maxim  applies  ;  Qui  facit  per  alium^ 
facit  per  se ;  and  the  master  in  such  a  case  acts  not 
only  personally,  but  as  the  agent  or  preepositus  of  the 
entire  firm.*  The  doctrine  has  been  carried  farther ; 
and  the  partnership  has  been  held  liable  for  a  libel, 
which  was  published  and  sold  by  one  partner  in  the 
course  of  the  business  of  the  firm,  as,  for  example,  by  a 
printer  or  bookseller,  one  of  the  firm  in  that  business.^ 


1  Collyer  on  Partn.  B.  3,  ch.  1/  §  6,  p.  305,  306,  2d  edit ;  Nicoll  v. 
Glennie,  1  Maule  &  Selw.  588. 

9  Gow  on  Part.  ch.  4,  §  1,  p.  160, 161,  3d  edit;  Collyer  on  Partn.  R 3, 
eh.  1,  §  1,  p.  305, 306,  2d  edit ;  Moreton  v.  Hardem,  4  Bam.  &,  Cresw. 
233. 

3  Conyer  on  Partn.  B.  3,  ch.  1,  §  5,  p.  296,  297,2d  edit ;  Id.  R  3,  ch.  1, 
§  6,  p.  305, 306;  Id.  B.  3,  ch.  6,  $  5,  p.  505;  Id.  §  7,  p.  527. 

4  Gow  on  Partn.  ch.  4,  §  1,  p.  160,  3d  edit ;  Collyer  on  Partn.  B.  3,  ch. 
1,  §  6,  p.  305,  306,  307,  2d  edit;  Mitchill  v.  Tarbutt,  5  Term  R.  649; 
Morley  v.  Gaisford,  2  H.  Black.  242 ;  Moreton  v.  Hardem,  4  Bain.  Sl 
Creaw.222. 

s  Goir  on  Partn.  ch.  4,§  1,  p.  160,3d  edit;  Collyer  on  Partn.  R  3|Ch.  1, 
{  6,  p.  305,  3d  edit ;  Watson  on  Partn.  ch.  4,  p.  235,  2d  edit 

>  Watson  on  Partn.  ch.  4,  p.  241,  2d  edit ;  Rex  v.  Almon,  5  Burr.  R. 
29686;  Collyer  on  Partn.  B.  3,  ch.  1,  §  6,  p.  306,  2d  edit ;  Gow  on  Partn. 
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The  same  rule  might  apply  to  cases  of  written  slander, 
.as  by  declaring  a  rival  merchant  a  bankrupt,  or  a 
cheat,  if  written  in  the  name,  and  as  the  act  of  the  firm. 
So,  if  breaches  of  the  revenue  laws  by  fraudulent 
importations,  or  smuggling,  or  entries  at  the  custom 
house  are  committed  by  one  of  the  firm  in  the  course 
of  the  business  thereof,  all  the  firm  would  be  liable 
penally,  as  well  as  civilly,  therefor,^ 

§  167.  But,  in  all  cases  of  this  sort,  although  the 
partners  are  joindy  liable  as  wTong  doers,  it  by  no 
means  follows,  that  they  must  all  be  sued.  On  the 
contrary,  as  the  law  treats  all  torts  as  several,  as  well 
as  joint,  the  party  injured  may,  at  his  election,  either 
sue  all  the  partners,  or  any  one  or  "more  of  them  for 
the  tort ;  and  it  will  constitute  no  objection,  that  his 
partners  were  also  concerned  in  it.*  This  is  a  rule 
by  no  means  peculiar  to  partnerships ;  but  it  extends 
to  all  cases  of  joint  torts  and  trespasses  at  the  com- 
mon law,  whether  positive  or  constructive. 

^  168.  From  what  has  been  already  suggested,  it 
is  obvious,  that  a  tort  committed  by  one  partner,  or 
by  any  other  agent  of  the  partnership,  will  not  bind 
the.  partnership,  unless  it  be  either  authorized,  or 
adopted  by  the  firm,  or  be  within  the  proper  scope 
and  business  of  the  partnership.  And,  as  in  either 
way,  partners  may  thus  all  be  affected  by  the  tort  of 


ch.  4,  §  1,  p.  161,  3d  edit;  Rex  v,  Pearce,  Peake's  R.  75;  Rex  r.  Top- 
ham,  4  Term  R.  426 ;  Rex  v»  Marsh,  2  Bam  &  Cresw.  723 ;  Rex  o. 
Stanny  worth,  Bunb.  R.  97. 

1  Collyer  on  Partn.  B.  3,  ch.  1,  §  6,  p.  306,  307,  308,  2d  edit;  Gow  on 
Partn.  ch.  4,  §  1,  p.  161,  3d  edit ;  Attor.  Gen.  v.  Burgees,  Bunb.  R.  223. 

9  Collyer  on  Partn.  B.  3,  ch.  1,  §  6,  p.  306,  307,  2d  edit ;  Id.  B.  3,  ch.  6, 
§  3,  p.  505 ;  Id.  p.  527 ;  Gow  on  Partn.  ch.  4,  §  1,  p.  160,  161,  3d  edit ; 
Eldmondson  v.  Davis,  4  Esp.  R.  14 ;  Attor.  Gen.  v.  Burges,  Bunb.  R.  223; 
Watson  on  Partn.  ch.  4,  p.  235,  2d  edit 
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^ne  partner;  so  also  a  discharge  or  release  of  one, 
«n  account  of  the  tort,  will  amount  to  a  discharge  or 
jrelease  of  all  the  other  partners.  This,  again,  is  the 
xesult  of  a  general  rule  of  the  common  law,  applica- 
ble to  all  cases  of  joint  torts  and  trespasses ;  and  has 
lyeen  recognised  from  the  earliest  times.* 

^  168  a.  In  respect  to  what  acts  of  one   partner 
-the  others  will  and  ought  to  be  held  to  have  notice,  so 
^s  to  bind  them  all  by  implied  consent  or  acquiescence, 
It  may  be  laid  down  as  a  general  rule,  for  the  protection 
^  those  who  deal  with  partners,  that  all  of  the  partners 
3ave  such  knowledge  and  notice  of  the  acts  of  any  of 
their    partners   relative   to  their  business,   as  in  dis- 
charge of  their  plain  duty  they  might  or  ought  to  have 
brained.* 


^  Co.  Litt  232,  a.;  Bac.  Abridg.  Release  (G);  Com.  Dig.  ReUaae^  B.  4; 
Pleader,  3  M.  12 ;  Kiffin  v.  Willis,  4  Mod.  R.  379. 
>  Sadler  v.  Lee,  the  (English)  Jurist,  June  3, 1843,  p.  476. 
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CHAPTER  IX. 


RIGHTS,   DUTIES,    AND    OBLIGATIONS    OF   PARTNERS    BE- 
TWEEN  THEMSELVES. 

§  169.  We  come,  in  the  next  place,  to  the  consid- 
eration of  the  rights,  duties,  and  obligations  of  Part- 
ners between  themselves.  And  here  it  may  be  stated, 
that  as  the  contract  itself  has  its  solid  foundation  in  the 
mutual  respect,  confidence,  and  belief  in  the  entire 
integrity  of  each  partner,  and  his  sincere  devotion  to 
the  business  and  true  interests  of  the  partnership; 
good  faith,  reasonable  skill  and  diligence,  and  the 
exercise  of  sound  judgment  and  discretion,  are  natu- 
rally, if  not  necessarily,  implied  from  the  very  nature 
and  character  of  the  relation  of  partnership.  In  this 
respect,  the  same  doctrine  applies,  which  ordinarily 
applies  to  the  cases  of  mandataries  or  agents  for 
hire ;  ^  and  to  other  cases  of  bailment  for  the  mutual 
benefit  of  both  parties.  Hence,  if  the  partnership 
suffers  any  loss  fi-om  the  gross  negligence,  unskilful- 
ness,  fraud,  or  wanton  misconduct  of  any  partner  in 
the  course  of  the  partnership  business,  he  will  ordina- 
rily be  responsible  over  to  the  other  partners  for  all 
the  losses,  and  injuries,  and  damages  sustained  there- 
by, whether  direcdy,  or  through  their  own  liability  to 
third  persons.^  Of  course  all  losses,  injuries,  and 
damages  sustained  by  the  partnership  from  the  posi- 


1  Story  on  Agency,  §  182  to  §  189;  Story  on  Bailnu  §  421, 455. 
sibid. 


CH.  IX.]       RIGHTS    AND    DUTIES    OF   PARTNERS.  273 

tive  breach  of  the  stipulations  contained  in  the  arti- 
cles of  partnership,  on  the  part  of  any  partner,  are  to 
T>e  borne  exclusively  by  that  partner,  and  he  must  re- 
spond over  to  them  therefor. 

^  170.  This  is  the  dictate  of  common  sense  and 

justice  ;  and  it  has  been  expressly  affirmed  by  the  Ro- 

unan  law.     In  relation  to  third  persons,  that  law  de- 

<rlares,  that  partners  are  liable,  not  only  for  fraud,  but 

dor  negligence  as  well  as  fraud.     Thus,  in  one  place, 

sfter  enumerating  other  contracts,  it  is  said ;  Sed  ubi 

--ubnusque  utilitas  vertitufj  ut  in  empto,  ut  in  locatOj 

vi  in  dote^  ut  in  pignore,  ut  in  Societate^  et  dolus,  et 

culpa  prtBstatur}      As  between   the   partners  them* 

selves,  the  like  redress  was  also  given.     Si  quid  dolo 

nostra  socius  damni  ceperit,  a  nobis  repetei.^      Venit 

cutem  in  hoc  judicium  pro  socio  bona  fides.     And 

again ;    Utrum  ergo  tantum  dolunij  an  eiiam  culpam 

^(Bstare  socium  oporteai,  quceritur  ?     Celsus  ita  scrip- 

^.  Socios  inter  se  dolum  et  culpam  prcestare  oportet.  Si 

in  caiundd  societate  (inquit)  artem  operamve  pollicitus 

€st  alter,  ^.,  nimirum  ibi  eiiam  culpa  prcestanda  est. 

Quodj  si  rei  communis  nocuit,  magis  admittit,  culpam 

quoque  venire.^    Again ;  Socit^  pro  soda  etiam  culpte 

minime  teneiwr,  id  est^  desidice    atque    negligentuB.^ 

Again ;  Si  quis  societatem  ad  emendum  coierintj  deinde 

res  aUerius  dolo  vel  culpd  non  empta  sit^  pro  socio  esse 

actionem  constat.^    But  it  is  added  ;  Damna,  qua  im- 


1  Dig.  Lib.  13,  Ut  6, 1.  5,  §  2 ;  Pothier,  Pand.  Lib.  13,  tit  6,  n.  12 ;  Stoiy 
Agencj,  §  182,  183;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  27. 
«  Dig.  Lib.  17,  tit  2, 1.  59,  §  1 ;  Id.  1.  52,  §  1 ;  PoUiier,  Pand.  Lib.  17, 
it  2,  n.  36;  Domat,  B.  1,  tit  8,  §  4,  art  3,  4,  7,  8. 
3  Dig.  Lib.  17,  tit  2, 1.  52,  §  2 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  36. 
*  Dig.  Lib.  17,  tit  2, 1.  52,  §  11 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  3a 
>  Dig.  Lib.  17,  tit  2, 1.  52,  §  11 ;  PoUiier,  Pand.  Lib.  17,  tit  2,  n.  36. 
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dentibus  accidunt,  hoc  est,  damna  fatalia,  socii  non 
uiilur  prastare}     And  the  general  principle,  which 

ilirough  the  whole  matter,  is  summed  up  in  the 
owing  expressive  words.  Culpa  autem  non  ad 
(issimam  diligeniiam  dirigenda  est ;  sufficit  etenivi, 
III  diligentiam  communibus  rebus  adhibere,  qutdem 
:  rebus  adiiibere  solet ;  quia,  qui  parum  diligenlem 

socium  adquirit,  de  se  quart  debet.^  It  would, 
laps,  have  been  more  exact  to  say,  that  in  cases 
partnership  the  same  diligence  is  ordinarily  re- 
ed of  each  partner,  as  reasonable  and  prudent 
1  generally  employ  about  the  like  business;  unless 
circumstances  of  the  particular  case  repel  such  a 
elusion.^ 

171.  The  same  doctrine  runs  through  the  whole 
cture  of  the  French  law  on  the  same  subject.* 
hicr  even  presses  it  to  a  somewhat  further  extent, 

hich  he  also  follows  the  Roman  law,  holding, 
t  a  partner  cannot  absolve  himself  from  losses,  oc- 
ioncd  by  his  fault  and  negligence  in  one  business, 
placing,  in  opposition  to  such  claim,  as  a  cotnpen- 
on,  the  profits,  which  he  lias  brought  to  the  part- 
ihip  by  his  industry  and  diligence  in  other  business 
he  firm.  The  reason  lie  affirms  to  be,  that  the 
ner,  who  thus  exerts  his  industry  and  diligence, 
i  no  more  than  his  duty  thereto;  and  therefore  the 

is  not  indebted  to  .  im  on  that  account.^     Non 


>ig.  Lib.  17,  tit  3, 1.  59,  $  3 ;  Polhier,  PbdiI.  Lib.  17,   tiL  2,   n.  36 ; 

[iat,B.  1,  at8,H>art.3,4. 

lig.  Lib.  17,  lit  a,  1.  72 !  Polliior,  Psnd.  Li  •.  17,  Ut  2,  n.  36 ;  1  Do- 

3.  i,  Ut  8,  5  4,  »rt.  2.  3,  7, 8. 

tory  on  Agency,  §   182  \o   18.) ;  Story   oa   Bailm.  $  11,  13,  14,  13, 

1  I  435;  Jones  on  Biilcn.  p,  06;  Pothier,  de  Society,  n.  124. 

Ahier,  de  8ociet6,  n.  124, 135. 

>thiui,  de  Society  n.  125. 
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earn  rem  minus  ad  periculum  sodi  pertinetj  quod 

-w^egligerUid  ejus  periisset,  quod  in  plerisque  aliis  indus- 

rid   ejus  societcts  aucta  Juisset.      Et  ideo^  si  socius 

am  negligenter  in  sodetate  egisset,  in  plerisque 

ntem  societatem  auxisset,  non  compensatur  compendia 

m    cum  negligeniid}     The  doctrine,  thus  stated,  al- 

^^hough  somewhat  strict  and  austere,  may  perhaps  be 

^:3eeined  salutary  and  convenient,  as  creating  a  deep 

:Knterest  in  partners  to  perform  all  their  duties  with 

j^delity  and  diligence.     It  does  not,  however,  seem  to 

ave   been  held  applicable  to  a   series  of  connected 

cts,  all  of  which  form  a  part  of  the  same  entire  busi- 

ess  transaction,  such,  for  example,  as  the  sale  of  a 

^^argo  of  goods  by  one  partner,  who  manages  the  whole 

^3ale,  where,  although  there  may  be  some  negligence, 

^s  to  the  sale  of  a  part,  by  which  some  loss  has  been 

mucurred,  yet  there  has  been  a  great  profit  upon  other 

^parts  ;  so  that  the  loss  is  much  more  than  compensated 

or  by  the  extra  rate  of  profits. 

^  172.  The   necessity  of   entire    good    faith,   and 

f    the   absence  of  fraud   on   the    part    of   partners 

^ovirards    each     other,    is    inculcated    by    Cicero     in 

'C^mis     of    deep     import    and    sound    morality.     In 

rebus    minfnibus    socium    fallerej    turpissimum    est; 

'wieque     injurid ;    propterea    quod    auxilium    sibi    se 

^^nUat   adjunxisse,   qui  cum  altero  rem  communicavit. 

.^d  cujus  igitur  Jidem  con  fugiety  cum  per  ejus  Jidem 

J^diiur,  cui  se  commiserit?    Atque  ea  sunt  animad- 

'^:^ertenda  peccatCj  maxime,  qace  difficillime  prcecaventur. 

^M^ecti  esse  ad  alienos  possumus ;  intimi  multa  apertiora 

-^^^eatU  necesse  est.    Socium  vero  cavere  qui  possumus  ? 


^  Dig.  Lib.  17,  tit  2, 1.  25,  26;  Pothier,  Pand.  Lib.  17,  ^t  2,  b.  29; 
X>omit,  B.  1,  tit  6,  §  4,  art  8. 
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Quem  eiiam  si  meiuimusj  jus  officii  kedimus.  Recte 
igitwr  majores  eum^  qui  sodum  fefdlisset^  in  vtramm 
bonorum  numero  non  putdrunt  haberi  aportere.^  The 
Roman  Law  has  also  expressed  the  obligation  of  good 
faith  in  exceedingly  strong  language.  In  societatis 
canbractibus  fides  exubereL^  Grood  faith  not  only 
requires,  that  every  partner  should  not  make  any  false 
representation  to  his  partners,  but  also  that  he  should 
al^tain  from  all  concealments,  which  may  be  injuri- 
ous to  the  partnership  business.  If,  therefore,  any 
partder  is  guilty  of  any  such  concealment,  and  de- 
rives a  private  benefit  therefrom,  he  will  be  com- 
pelled in  equity  to  account  therefor  to  the  partner- 
ship. Upon  the  like  ground,  where  one  partner,  who 
exclusively  superintended  the  accounts  of  the  concern, 
had  agreed  to  purchase  the  share  of  his  copartners 
in  the  business  for  a  sum,  which  he  knew,  from  the 
accounts  in  his  possession,  but  which  he  concealed 
from  them,  to  be  for  an  inadequate  consideration,  the 
bargain  was  set  aside  in  equity,  as  a  constructive  fraud ; 
for  he  could  not  in  fairness  deal  with  the  other  part- 
ners for  their  share  of  the  profits  of  the  concern  with- 
out putting  them  in  possession  of  all  the  information, 
which  he  himself  had  with  respect  to  the  state  of  the 
accounts  and  the  value  of  the  concern.^ 

^  173.  One  of  the  most  obvious  duties  and  obli- 
gations of  all  the  partners  is,  strictly  to  conform  them- 
selves to  all  the  stipulations  contained  in  the  partner- 
ship articles;^   and   also  to  keep  within  the  bounds 


1  Cicero,  Pro  Roscio.  Amer.  cli.  11,  cited  by  Puffendorf,  B.  5|  ch.  8,  §4, 
and  by  Colly er  on  Partn.  B.  %  ch.  2,  p.  117,  2d  edit 

a  Cod.  Lib.  4,  tit  37, 1.  3 ;  1  Domat,  B.  1,  tit  8,  §  4,  art  1, 2. 

3  Maddeford  v.  Austwick,  1  Sim.  R.  89. 

*  CoUyer  on  Parln.  B.  2,  ch.  2,  §  2,  p.  131  to  161,  2d  edit 
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and  limitations  of  the  rights,  powers,  authmties,  and 
acts,  belonging  and  appropriate  to  the  due  discharge 
oi  the  partnership  trade  or  business.  Of  course  every 
known  deviation  from,  and  every  excess  in  the  exer- 
cise of  such  rights,  powers,  authorities,  and  acts, 
which  produce  any  loss  or  injury  to  the  partnership, 
are  to  that  extent  to  be  borne  by  the  partner,  wte 
causes  or  occasions  the  loss  or  injury,  and  he  is  bound 
to  indemnify  the  other  partners  therefor.^     The  same 


'  The  doctrine  here  stated  is  sometiraes  of  great  practical  importance 
^the  settlement  of  partnership  accounts.    An  illustration  of  it  occurred 
ift  the  case  of  Stoughton  v.  Lynch,  (1  John.  Ch.  R.  467,)  as  to  fnndi^ 
^bieh  one  partner  had  withdrawn  from  the  partnership  contrary  to  the 
^iticlea.     On  that  occasion  Mr.  Chancellor  Kent  said ;  "  The  articles  of 
eopartnership  intended  to  preserve,  in  a  state  of  progressive  accuniula- 
the  fbnds  of  the  house ;  and  the  clause,  upon  which  the  question 
fore  me  has  arisen,  is  to  be  taken  strictly.    This  is  evidently  the  sense 
spirit  of  the  agreement    It  is  expressly  stipulated,  that  the  capital 
profitB  of  the  company  were  to  remain  in  the  house,  and  to  be  em- 
fbr  the  benefit  of  the    concern,  during  the  partnership,  with 
this  special  exception,  that  such  part  only  was  to  be  withdrawn,  as  might 

for  private  expenses.    And  to  show  the  care,  with  which 
guarded  the  funds  from  being  diverted  by  either  of  them,  it 
fiBither  stipulated,  that  neither  of  them  was  to  do  business  at  New 
their  private  account,  nor  lend  any  of  the  capital  stock,  or  enter 
Lto  acceptances ;  but  each  party  was  to  do  his  best  to  promote  the  ad- 
^^Lfitmige  of  the  comflkinj.    Afler  reading  these  articles,  it  is  imposii- 
l>le  not  to  view  most  of  the  charges,  which  the  defendant  wishes  to  in- 
olude  imder  the  special  exception,  as  palpably  inadmissible.    To  con- 
sl^er   plate,  musical  instruments,  carriages  and  horses,  and  the  whole 
fixmitme  of  a  house,  as  coming  within  the  permission  granted  to  the  par- 
ities to  withdraw  the  funds  of  the  house  only  when  necessary  for  private 
is,  in  my  judgment,  an  unreasonable  and  extravagant  preten- 
The  object  of  the  decretal  order,  of  last  July,  was,  not  to  exempt 
interest  all  those  moneys  withdrawn,  that  were  not  supposed  to  be 
^cnploT^  ^  '*^  speculations.  I  then  observed,  that,  if  the  funds  so  with- 
^fmwn  had  been  employed  in  trade,  the  party  would  have  had  to  accounty 
0ot  merely  fbr  interest,  but  for  the  profits  of  that  trade ;  and  we  find  ao- 
-tliority  for  this  in  Brown  v.  Litton  (1  P.  Wms.  140,)  and  in  Crawshay  v. 
CXllii^t  (15  Ves.  218,)  where  the  principle  is  stated,  that  if  one  partner 
tjade  alone  oo  a  joint  stock,  he  shall  divide  the  profits.    The  least,  that 

Partn.  24 
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doctrine  is  recognised  by  Pothier,  as  existing  in  the 
French  law ;  ^  and  it  seems,  indeed,  so  clearly  the  result 
of  natural  justice,  as  to  require  no  particular  exposi- 
tion.^ 

§  174.  But  there  are  many  implied  duties  and  obli- 
gations of  an  equally  important,  although  not  perhaps 
always  of  so  obvious,  a  nature.     Thus,  for  example. 


I  could  do,  in  this  case,  was  to  make  him  pay  interest  on  all  moneys 
withdrawn  beyond  the  private  necessity  expressed  in  the  contract  The 
interest  of  the  parties  as  joint  traders,  the  obvious  policy  and  meaning  of 
the  contract,  and  that  good  faith,  which  is  the  animating  principle  in  all 
mercantile  associations,  unitedly  concur  in  recommending  us  to  view  the 
clftims  set  up  by  either  party,  under  the  exception,  with  a  jealous  and 
scrupulous  eye.  Without  such  a  rule  of  construction,  a  partnenhip, 
like  the  present,  with  all  its  provisions  to  preserve  the  funds  of  the  boose 
untouched,  might  soon  languish  under  the  carelessness,  or  dissipationy  or 
discordant  and  rival  views,  of  either  of  the  contracting  parties.  The 
parties,  then,  had  in  view,  that  iiinds  were  to  be  withdrawn  only  when 
necessary  for  private  expenses;  and  when  at  any  time  withdrawn,  the 
party  must  have  done  it  with  a  view  to  that  necessity.  That  must  have 
been  the  purpose,  for  which  they  were  withdrawn.  The  more  safe  and 
regular  way  would  have  been,  to  have  stated,  in  each  case,  the  object  of 
the  appropriation,  so  that  each  party,  at  the  end  of  every  year,  when  a 
fair  balance  of  the  books,  according  to  the  articles,  was  to  be  made, 
signed,  and  approved,  might  have  known  and  judged  of  the  requisite  ap- 
propriation. But  it  would,  perhaps,  be  too  rigorous  to  require  the  produc- 
tion of  such  an  original  entry  to  justify  every  such  appropriation ;  and  I 
am  willing  even  to  presume,  that  a  fair  and  reasonable  sum,  drawn  away 
in  each  year,  was  necessary  for  the  private  expenses  of  each  individual 
partner  during  that  year.  Beyond  this  presumption  I  cannot  ga  All  the 
European  expenses  of  the  defendant  are,  therefore,  to  be  laid  out  of  the 
case;  because,  as  I  understand  from  the  suggestions  of  the  counsel  upon 
the  argument,  there  was  no  concurrent,  or  any  thing  like  cotemporaiy,  ap- 
propriations, or  drafls,  with  any  presumed  reference  to  those  expenses.  I 
am  to  presume,  then,  and  I  do  presume  and  believe,  that  the  defendant 
never  deemed  it  necessary,  at  the  time,  to  recur  to  the  permission  granted 
under  these  articles,  to  meet  and  defray  those  expenses.  The  idea  of  in- 
cluding them  under  this  article  was  an  afler-thought,  arising  many  years 
after  those  expenses  had  been  borne  and  forgotten." 

1  Pothier,  de  Society,  n.  13a 

«  Pothier,  Pand.  Lib.  17,  tit  2,  n.  36 ;  Domat,  B.  1,  tit  8,  §  4,  art  3, 
4,7. 
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a  iddatioii  of  good  faith,  for  any  partner,  in  con- 
ing the  partnership  business,  to  stipulate  clandes- 
y  with  third  persons  for  any  private  and  selfish 
Dtage  and  benefit  to  himself,  exclusive  of  the 
lership ;  for  all  the  partnership  property  and 
lership  contracts  should  be  managed  for  the 
I  benefit  of  all  partners,  according  to  their 
sctive  interests  and   shares   therein.^      If,   there- 

any  one  partner  should  so  stipulate  clandes- 
Y  lor  any  private  advantage  or  benefit  to  himself, 
e  disadvantage,  or  in  fraud  of  his  partners,  he  will 
^ty  be  compelled  to  divide  such  gains  with 
•■  The  same  principle  will  apply  to  clandestine 
umuB  for  his  own  private  advantage  and  benefit, 
I  in  contemplation  of  establishing  a  partnership 

other  persons,  and  as  a  premium  for  his  services 
iin*^  So,  if  a  purchase  is  made  on  the  partner- 
account  by  one  partner,  who  clandestinely  stip- 
s  and  receives  any  reward  or  allowance  from  the 
r,  for  his  own  private  profit,  he  will  be  compelled 
are  the  same  with  his  partners.^  So,  where  one 
ler  obtains  the  renewal  of  a  partnership  lease  se- 
y  in  his  own  name,  he  will  be  held  a  trustee  for 
irm  in  the  renewed  lease.* 


Oliver  on  Partn.  B.  2,  ch.  %  §  1,  p.  117  to  p.  1^,  2d  edit. ;  3  Kent 

L  Lect  43,  p.  51,  4th  edit 

lid. ;  Russell  v.  Austwick,  1  Sim.  R.  52. 

Kweett  V.  Whitehouse,  1  Russ.  &  Mylne,  132, 148, 149 ;  Hickens  v. 

tn%  4  Ross.  R.  562. 

■Iter  V.  Horne,  1  £q.  Cas.  Abridg.  .Account,  A.  pi.  13. 

ettheretonhaugh  v.  Fenwick,  17  Ves.  298;  Hitchens  r.  Congreve, 

«.  &  Mylne,  150,  note  6. ;  S.  C.  4  Russ.  R.  562;  Collyer  on  Partn. 

eh.  2,  §  I,  p.  120,  12],  2d  edit;   Dougherty  r.  Van  Nostrand,  1 

L  R.  ^,  69,  70.  —  Lord  Eldon,  in  Peatherstonhaugh  r.  Fenwick, 

ei.  311),  said;  ** It  is  clear,  tliat  one  partner  cannot  treat  priyately, 
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^  175.  The  same  doctrine  is  applied  to  otlie 
ogous  cases.     In  all   purchases  and  sales,  nu 
account  of  the   partnerslup,  every  paitner  is 
to  act  expressly   for  the   benefit  of  the  partai 


and  behind  the  backs  of  his  copartners,  for  a  lease  of  the  premu 
the  joint  trade  is  carried  on,  for  his  own  individual  benefit  If 
80  treat,  and  obtains  a  lease  in  his  own  name,  it  is  a  trust  tat 
nership ;  and  this  renewal  must  be  held  to  have  been  so  obtaiM 
aider,  what  an  unreasonable  advanta^  one  partner  would,  apoi 
ent  principle,  obtain  over  the  rest  In  this  respect,  there  ca 
distinction,  whether  the  partnership  is  for  a  definite,  or  indefinil 
If  one  partner  might  so  act  in  the  latter  case,  he  might  equal 
former.  Supposing  the  lease  and  tlie  partnership  to  have  differ 
of  duration,  he  might,  having  clandestinely  obtained  a  renew 
lease,  say  to  the  other  partners,  *  The  premises,  on  which  we  e 
our  trade,  have  become  mine  exclusively ;  and  I  am  entitled  tc 
fixHn  you  whatever  terms  I  think  fit,  as  the  condition  for  pemu 
to  carry  on  the  trade  here.'  Is  it  possible  to  permit  one  paitni 
such  an  advantage  ?  When  the  application  was  made  for  a  rei 
notice  of  dissolution  had  been  given ;  nor  had  the  plaintiff  noti 
intention  of  renewing  the  lease.  It  is  not  true,  as  has  been  re; 
that  the  impediment  to  a  renewal  to  the  partnership  arose  solely 
indisposition  of  Mr.  Wilkinson  to  any  connexion  with  the  plai 
before  any  objection  had  been  made  on  that  or  any  other  gn 
defendant  goes  with  the  intention,  and  for  the  direct  purpose,  c 
ing  a  renewal  for  himself  and  his  son  exclusively.  He  makes  t 
cation  to  Murray ;  who  says,  the  proposal  was  for  a  renewa 
benefit  of  the  defendants ;  expressly  excluding  the  plaintiff;  wi 
it  was  represented,  that  George  Fenwick  was  determined  to 
further  connexion  in  trade ;  and  though  it  may  be  true,  that  ? 
afterwards  said,  he  would  not  have  granted  a  lease  to  the  di 
jointly  with  the  plaintiff,  that  declaration  had  become  quite  onn 
by  the  resolution,  previously  expressed  by  the  defendant,  not  i 
]ease  jointly  with  him.  This  clandestine  conduct  was  very  unfai 
the  plaintiff.  The  defendants  had  not  intimated  to  him,  thai  tb 
not  have  any  further  connexion  with  him,  and  that  they  inl 
apply  for  a  leaseon  their  own  account  They  ought  first  to  hi 
him  notice,  and  to  have  placed  him  on  equal  terms  with  them ; 
if  Mr.  Wilkinson  had  thought  proper  to  give  them  the  prefei 
case  might  admit  of  a  different  consideration.  Instead  of  t 
clandcstiDely  obtained  an  ad vonta.e,  which  would  enable  thei 
solve  the  partnership  on  terms  very  unfavorable  to  the  plaintiff; 
evidently  had  that  object  in  view.    If  they  can  hold  this  lease 
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and,  therefore,  he  has  no  right,  and  cannot  consistently 
"with  his  duty,  voluntarily  place  himself  in  a  situation,  in 
"ivhich  his  bias,  as  well  as  his  interest,  is  in  opposition 
-Co  the  interest  of  the  partnership.  Thus,  if  a  part- 
xier  buys  goods  for  the  partnership  account,  and  makes 
-the  bargain  by  a  barter  of  his  own  private  goods  on 
liis  own  sole  account,  and  charges  the  partnership  with 
the  fiiU  cash  value  and  price  of  the  goods,  as  if  they  were 
^bought  for  cash;  it  vidll  be  a  constructive  fraud  upon 
the  partnership ;  and  he  vidll  be  compelled  in  equity 
-^o  account  for  any  private  profit,  so  made  in  the  bar- 
^t^rJ      The  same    rule    vidll  apply  to  the  converse 


^wrtnenhip  stock  is  not  brought  to  sale,  they  are  by  no  means  on  equal 
"KeniiB.  The  stock  cannot  be  of  equal  value  to  the  plaintifl^  who  was  to 
^sany  it  away,  and  seek  some  place,  in  which  to  put  it,  as  to  the  defend- 
^uitSy  who  were  to  continue  it  in  the  place  where  the  trade  was  already 
ibltshed ;  and  if  the  stock  was  sold,  the  same  circumstance  would 
them  an  advantage  over  other  bidders.  In  effect,  they  would  have 
sored  the  good-will  of  the  trade  to  themselves,  in  exclusion  of  their 


1  Barton  v.  Wookey,  6  Madd.  R.  367;  Collyer  on  Partn.  R  9,  ch.  2 
^  1,  pu  192, 2d  edit'— On  this  occasion  Sir  John  Leach  (the  Vice  Chan- 
^cellor)  said ;  **  It  is  a  maxim  of  the  Courts  of  Equity,  that  a  person,  who 
in  the  relation  of  trust  or  confidence  to  another,  shall  not  be  per- 
utted,  in  pursuit  of  his  private  advantage,  to  place  himself  in  a  situation, 
"^rhich  gives  him  a  bias  against  the  due  discharge  of  that  trust  or  confi- 
dence.   The  defendant  here  stood  in  a  relation  of  trust  or  confidence  to- 
the  plaintifi^  which  made  it  his  duty  to  purchase  the  lapis  calamina- 
at  the  lowest  possible  price ;  when,  in  the  place  of  purchasing  the  lapis 
calaminaiis,  he  obtained  it  by  barter  for  his  own  shop  goods,  he  had  a  bias 
a  fair  discharge  of  his  duty  to  the  plaintiff.    The  more  goods  he 
in  barter  for  the  article  purchased,  the  greater  was  the  profit,  which 
Jie  derived  from  the  dealing  in  store  goods ;  and  as  this  profit  belonged  to 
^im  individually,  and  as  the  saving  by  a  low  price  of  the  article  purchased 
"^raa  to  be  equally  divided  between  him  and  the  plaintiff,  he  had  plainly  a 
\jinB  against  the  due  discharge  of  his  trust  or  confidence  towards  the  phdn- 
tiifEl    I  must,  therefore,  decree  an  account  of  the  profit  made  by  the  de- 
Andant  in  his  barter  of  goods,  and  must  declare,  that  the  plaintiff  is  en- 
titled to  an  equal  division  of  that  profit  with  the  defendant"    6  Madd.  R 

24* 


PARTNEBSUIP.  [CH.  IX. 

}f  a  sale  of  the  partnership  property  under  tlK 
:ircuinstaDces ;  for  the  geaeral  doctrine  is,  that 
is  au  implied  obligation  between  partners,  that 
ire  to  use  the  partnership  property  for  the  bene- 
reof,  and  not  otherwise.' 

176.  This  wholesome  principle  of  justice  has 
adopted  in  many  other  cases,  where  peculiar  re- 
s  exist  between  the  parties,  by  Courts  of  Equity.' 
has  directly  applied  it,  not  only  to  cases  of 
ins  during  the  partnership,'  but  also  to  a  case, 
:  a  partner  contemplates  a  dissolution  solely  to 
IS  own  sinister  and  selfish  purposes.  In  order 
he)  to  enable  a  partner  to  dissolve  a  partnership, 
liiags  must  concur;  (1.)  the  renunciation  of  the 
3rsbip  must  be  made  in  good  faith ;  (2.)  it 
not  be  made  at  an  unreasonable  time  (contre 
).  Debet  esse  facta  bond  fide  et  tempeslive.  The 
elation  is  not  made  in  good  faith,  when  the 
3r  renounces  to  appropriate  to  himself  alone 
■ofiis,  which  the  other  partners  proposed  for  the 
jrship,  when  it  was  formed.*  Thb  is  the  very 
ue  inculcated  by  Courts  of  Equity  under  the 
.ircumstances.'  It  is  also  the  doctrine  of  the 
law.  Si  socieiatem  iiieamus  ad  aliquam  rem 
'I ;  deinde  solus  volueris  earn  emere,  ideo- 
enuiUiaveris  societati,  vt  sohis  emeres ;  leneberis 
interest  mea.     Sed  si  idea  renuniiaveris,  quia 


Lwshay  V.  Collin*,  15  Vea.  218,  227. 

Itory,  Eq.  Jiiriap.  ^  315,  316,  321 ;  Id.  §  231  ;  9  Story,  Eq.   Jurisp. 

lafiS ;  Stoughton  w.  Lynch,  1  John.  Ch.  R.  470. 
thier,  de  Society,  a.  59. 

lier,  de  Societi,  n.  ISO. 

theratonhaugh  v.  Fenwiek,  17  Vm.  298. 
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eiyCio   tibi    di^icebat^  nan   teneheris    quamvis   ego 
mem  ;  quia  hie  nulla  Jiraus  est} 
§  177.  Upon  similar  grounds  it  is  the  implied  obli-' 
gSLtiOfa  and  duty  of   every  partner,  not  to  engage  in 
any  other  business  or  speculation,  which  must  neces- 
sarily   deprive  the   partnership   of   a  portion  of   the 
^lully     industry,    diligence,  or    capital,    which    he  is 

to  employ   therein.^      In   other  words,  he  is 

at    liberty  to  deal  on  his  own   private  account 

any   matter    (x    business,    which    is  obviously  at 

ariance  with,  or  adverse   to  the   business  or  inter- 

st    of    the  partnership.     The  object  of  this  prohibi- 

ory    rule  is,  to  withdraw   from     each     partner    the 

emptation  to  bestow  more  attention  and  to  exercise 

sharper  sagacity  in  respect  to  his  own  purchases, 

nd    sales,  and  negotiations,  than  he  does  in  respect  to 

lie    ccMicems  of  the  partnership,  in  the  same  or  in  a 

line  of  business.^     It  is,  therefore,  a  rule 
^Minded  in  the  soundest   policy.     Pothier  lays  down* 
e  same  rule,  and  inculcates  it  in  emphatic  language, 
that  no  partner  has  a  right  to  prefer  his  own 
rticular  interest    to  that  of   the  jfirm,   or   to  take 
*^vay  the  profits  of  a  bargain  from  the  firm,  and  ap- 
xopriate  them  to  his  own  private  advantage.^     Bou- 
y    Paty  is  equally  expressive  on  the  same  subject ; 
vd  he  applies  it,  as  well  to  cases  of  masters  of  ships, 
^  to  partners.^ 


^  Dig.  lib.  17,  tit  2, 1.  65,  §  4 ;  Pothier,  Pand.  Lib.  17,  tit  8,  n.  G4 ; 
B.  1,  tit  8,  $  4,  art  5, 17. 
3  Kent,  Comm.  Lect  43,  p.  51,  4th  edit. ;  Burton  v.  Wookey,  6  Madd. 
367. 

'  3  Kent,  Comin.  Liect  43,  p.  51,  4th  edit 
^  Pothier.  de  Society,  n.  59. 
^  Bouky  Paty,  Droit  Comn.  Tom.  3,  §  19,  p.  94. 


Eirrj  on  anotber  trade,  or  the  same  trade,  for  his  ( 
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^  178.  If,  therefore,  one  partner  should  clandeatinoly"    "^^i 


**t. 


rivate  advantage,  and  in  a  manner  injurious  to  the       „^*>®» 
ue  interests  of  the  partnership,  or  should  divert  the  ff*^ a 

apital  or  funds  of  the  partnership  to  such  secret  and  ^^ 

inister  purposes,  he  will    be  compelled  io   equity  to  00- 

ccount  for  all  the  profits  made  thereby.^     So,  if  one  ^5^ 

artner  should  purchase  articles  uiwn  his  own  private  ^^* 

ccouat  ia  some  special  trade  and  business,  in  which  9<^ 

partnership  was   engaged,  and  injuriouslj  to  the  ^^ 

artnership,  as  for  example,  by  purchasing  tapis  aUa-  — j 

linaris  of    neighboring   miners,  on  his  owe    private  _^ 

ccount,  that  being  also  the  business  of  the  partner-  I 

hip,  he  would  be  held  to  account  for  the  profits  made 
3reby.^      Indeed,  Courts  of  Equity  will  go  faithei 
cases  of  this  sort,  and  restrain  the  partner  by  in- 
inction    from    carrying    on    any    trade  or  business,  * 

^hich  is  thus  inconsistent  with  the  rights  and  interests  , 

f  the  partnership ;  for  (as  has  been  well  remarked)  _ 

be    principles  of  Courts  of  Equity   will  not   permit,  *' 

hat  parties,  bound  to  each  other,  by  an  express  or  im-  ~ 

illed  contract,  to  promote  an  undertaking  for  the  com- 
uou  benefit,  should  any  of  them  engage  in  another 
oncern,  which  necessarily  gives  them  a  direct  inter- 
st  adverse  to  that  undertaking.^  But  if  there  be  no 
iich  necessary  conflict  or  incompatibility  of  interests,  * 

he  mere  circumstance,  that  the  partner  may  thereby 
le  exposed  to  the  temptation  to  be  dishonest,  or  to 


Long  V.  Majestre,  1  Joba  Cb.  R.  305 ;  GlasBiogton  t>.  'niwaite*,  1 
n.  5l  Siu.  R.  134, 133  ;  3  Kent,  Comtn.  Lect  43,  p.  51,  4th  edit. ;  Btir- 

V.  Wookey,  6  Madd.  R.  367 ;  StoughtoD  d.  Lynch,  1  John.  Ch.  R.  467, 
). 

>  Burton  v.  Wookey,  6  Madd.  R.  367. 
3  Gluaington  tf.  Thwaitea,  1  Sim.  &  Stu.  124, 133. 
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buse  his  trust,  or  to  betray  his  duty,  has  not  been 
^luMigfat  sufficient  to  justify  Courts  of  Equity  in  im- 
posiBg  such  restraint  by  injunction.^ 

%  179.  The  principle  and  the  exception  may  readi- 
Ijr    be   illustrated   by   the  case  of  two  rival  morning 
eivspaipersy  and  two  evening  newspapers.     All  news- 
are,  to  some  extent,  rivals ;  and  there  is  also 
ecessarily  some  degree  of  rivalry  between  a  morn- 
Ag  and  an  evening  paper,  especially  in  the  country, 
question  may,  therefore,  very   properly  arise  in 
any   cases,  whether  a  person,  engaged  as  a  partner 
the   management  of  a  morning  paper,  is  at  liberty 
assist  with  his  skill,  labor,  and  property,  the  publi- 
ticm  of  an  evening  newspaper,  which  may  affect 
interests    of   the    former.     If   both    papers    are 
Uished  in  the  same  city,  for  the  like  general  circu- 
tion,  it  will   be  difficult   to  escape  the   conclusion, 
the  interest  in  the  one  is  adverse  to,  and  in 
with    that  of  the    other.       But,   if  one  is 
;puUished  in  another  city,  or  one  is  designed  main- 
I.jr  for  city  circulation  and   the  other  exclusively  for 
dsountry  circulation ;  or  the  one  is  a  daily,  and  the 
other  a  weekly  paper,  the  same  conffict  and  adversary 
interests  may  not  arise ;  and  the  nature  and  ol^ects 
^sf    the  particular  papers,  as  well  as  the  habits  and 
-misages  of  the  trade,  may  furnish  material  ingredients 
ifbr  a  distinction  between  the  cases.^ 


1  Gtemngton  v.  Thwahet,  1  Sim.  &  Sta.  194, 133. 
«  Glafliington  v.  Thwaites,  I  Sim.  dz.  Stu.  124,  131,  133.  —  On  thw  oo- 
Sir  John  Leach  (the  Vice  Chancellor)  said ;  *<  All  newspapeni  are 
some  extent  rivals.  The  competition  is  more  immediate  between  two 
iOming  papers  and  two  evening  papers ;  but  there  is  necessarily  some 
d^gtee  of  rivalry  between  a  morning  and  an  evening  paper,  especially 
ism  tbe  country.  It  might,  therefore,  have  been  made  a  question,  whether 
sC  woald  be  a  doe  act  of  management  in  the  partnership  concert  of  a 
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^  180.  Cases  of  a  very  delicate  and  embarrassing 
iture  sometimes  arise  in  cases  of  partnership,  where 
iR  partner  dies,  and  one  or  all  of  the  survivors  are 
(pointed  his  executors,  aud  the  partnership  is  coo- 


miag  ptper,  to  usiat  vritli  its  property  and  Its  labor  the  pablication  of 
'  ar  newspaper,  lo  as  to  eoable  the  majority  of  the  putnera  id  that 
poet  to  bind  the  minorit]'.  But  the  question  doea  not  uise ;  becaoM 
plaintiff  himself  is  to  be  considered  as  a  parly  to  the  practice,  before 
copartners  became  the  proprietors  of  the  evening'  paper;  and  becaoae 
re  is  evidence,  that  the  proprietors  of  other  morning  papers  have 
jptod  the  same  practice  with  respect  lo  other  evening  papen,  so  as  to 
m  a  sort  of  usage  in  the  trade  to  this  effect  And  it  is  to  be  consid- 
id,  that  the  annual  sum,  paid  by  tlie  evening  paper  for  the  accommoda- 
n  afforded  to  it,  outweighs  the  danger  of  increased  competition.  Tbm 
e  question  hero  is,  whether  it  makes  any  difference,  that  the  other 
iprietore  of  tlie  Herald  have  now  become  the  proprietors  of  the  ere- 
ig  piper;  and  T  think  it  does  not  malie  a  material  difference.  It  ia 
e,  that  a  considerable  part  of  the  expense  of  a  newspaper  is  occaaioned 
procuring  information;  and  if  some  of  tlie  proprietors  of  a  morning 
ler  are  also  the  proprietors  of  an  evening  paper,  they  may  hare  u, 
anger  interest  to  promote  the  success  of  the  evening  paper  than  of  the 
rning  paper,  and  a  strong  temptation  to  use  the  information  obtained 
the  expense  of  the  morning  paper  for  the  benefit  of  the  evening'  paper. 
temptation  forms  a  powerful  objection  in  all  cases  to  the  partner  in 
oncem  of  one  newspaper  being  permitted  to  be  a  partner  in  the 
icem  of  any  other  newspaper.  But  it  is  an  objection  founded  on  tbe 
□ciple  of  policy  and  discretion,  against  which  parties  may  protect 
'mselves  by  their  contracts ;  and  accordingly,  it  is  a  common  corenant 
such  partnership  articles,  that  no  partner  shall  be  the  proprietor  of  any 
3r  newspaper.  Tn  the  present  cose,  there  is  actually  a  covenant,  that 
proprietors  will  not  be  concerned  in  any  other  morning  paper,  which, 
implication,  affords  the  conclusion,  that  it  was  the  intention  of  the 
ties,  that  they  might  engage  in  tlie  concern  of  any  evening  paper. 
iiere  there  is  no  such  covenant  of  restraint,  it  is  clear,  that,  at  law,  a 
tner  in.  one  newspaper  may  be  "  proprietor  in  any  other  newspaper ; 
in  this  case,  equity  must  follow  law ;  and  it  cannot  be  intended,  that 
parties  meant  to  impose  a  restraint,  which  they  might  have  ejipressed, 
have  not  expressed,  and  where  it  is  plain  tiieir  attention  was  di' 
:od  to  the  subjecL  The  principles  of  courts  of  equity  would  not 
mit,  that  parties,  bound  to  each  other  by  express  or  implied  contract  to 
■note  an  undertaking  for  tlie  common  benefit,  should  any  of  them 
ige  in  another  concern,  which  necessarily  gave  them  a  direct  intereat 
JK  to  that  undertaking.    But  the  argument  here  ia,  not  that  the 


f 
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turned   as  between  tbe  survivors.      Under  such  cir- 
cumstances, it  may  be  difficult  to  say,  that  there  may 
not  sometimes  arise  confficting  duties  and  obligations 
in,  their  diflerent  acts  and  characters,  as  partners  and 
executors.      Still     greater     embarrassments    may 
where   the    executors    also    sustain   the  char- 
cter  of  guardians  of  the  children  of  the  testator,  who 
the  articles  have  a  right  upon  arriving  at  their  ma- 
^i^rity  to  come  into  the  firm.      It  has  been  well  re- 
arked    by  a  learned  writer,   that  it   is  clear,   that 
^jirviidng  partners  so  situated,  have   inconsistent  du- 
4es  to  perform.     It  is  true,  that  the  difficulties  of  this 
^  ^nation  are  not  so  obvious,  where  the  parties  claim- 
under  the  testator  are  all  mi  juris,  as  where  some 
them  are  infants.     But  even  in  the  former  case,  the 
rviving  partner  cannot,  without  the  fiill  knowledge 
d  consent  of  these  parties,  make  his  situation  of  ex- 
iitor  a  means  of  advantage   to  his   copartnership; 
d  in  the  latter  case,  the  difficulties,  in  the  absence 
specific  contract,  seem   to  be   insuperable,  unless 
whole   partnership  concern    be  wound  up,  or  re- 
be  had  to  a  Court  of  Equity.^ 


fendantB,  by  becoming  the  proprietors  of  the  evening  paper,  place 
es  in  &  situation,  in  which  they  are  necessarily  required  to  betray 
^-^oir  doty  to  the  morning  paper ;  but  that,  if  their  interest  be  greater  in  the 
V'enisg  paper  than  the  morning  paper,  they  are  exposed  to  a  temptation  to 
dishonest  and  to  betray  their  duty  to  the  rooming  paper.    If  they  act 
ooestly,  it  is  immaterial  to  the  naming  paper,  whether  the  defendants 
or  not  the  proprietora  of  the  evening  paper.    And  for  this  reason  it  is, 
it  makes  no  difference  in  the  present  case,  that  the  defendants  have 
tbe  proprietors  of  the  evening  paper." 
^  Conyer  on  Partn.  B.  9,  ch.  2,  §  ],  p.  123,  2d  edit ;  Id.  B.  2,  ch.3,  §  4, 
310, 211.  — The  case  of  Wedderbum  v.  Wedderbum,  (2  Keen,  R.  722; 
^S.  C.  4  M,  &  Craig.  R.  41,)  demonstrates  the  truth  of  these  remarks.    In 
'^Aiat  case  the  accountjs  of  successive  partnerships  and  retirements  of 
pttxtners,  after  the  death  of  the  first  partner,  (the  testator)  were  over- 
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^  181.  In  the  next  place,  there  is  an  implied  obli- 
gation and  duty  upon  all  the  partners,  as  a  matter  of 
good  faith,  to  which  they  are  mutually  jdedged  to 
each  other,  that  the  business  of  the  partnerriiip  shall  be 
conducted  in  such  a  manner,  as  that  each  of  the  part- 
ners may  be  enabled  to  see,  that  it  is  carrying  on  for 
their  mutual  advantage,  and  not  injuriously  to  the 
common  interest.^  It  seems,  therefore,  the  proper 
duty  of  each  partner  to  keep  precise  accounts  (^  aU 
his  own  transactions  for  the  firm,  and  to  have  them 


^  hauled  in  Equity,  after  a  lapse  of  thirty  years  from  the  testator'a  death. 
The  decretal  order  in  that  case  contains  the  ibrm  of  the  proper  order  to 
be  made  in  such  cases,  and  may  serve  as  a  valuable  precedent  (9  KeeD| 
R.  752,  753).  This  case  was  affirmed  upon  the  appeal  by  Lord  Cotte»> 
ham,  who  then  used  the  following  language.  "  I  have  had  many  occa- 
sions to  consider,  and  have  frequently  expressed  my  sense  of  the  difficul- 
ties, which  the  Court  has  to  encounter  in  administering  equity  accordini^ 
to  its  acknowledged  principles  in  cases  of  this  description.  So  manj 
decisions  have  established  the  right  of  parties  to  participate  in  the  profits 
of  trade,  carried  on  under  circumstances  similar  to  the  present,  that  no 
question  can  be  raised  as  to  the  duty  of  the  Court  in  decreeing  such  relief 
when  a  proper  case  arises  for  it;  but  it  is  obvious,  that  veiy  great  difficul- 
ties exist  in  enforcing  this  right  Great  expense,  great  delay,  and  great 
hardship  upon  the  defendants  frequently  attend  the  prosecution  of  decrees 
for  this  purpose,  and  the  apparent  benefit  decreed  to  the  plaintiff  is  fre- 
quently much  diminished,  if  not  lost,  in  the  attempt  to  enforce  it  For 
these  reasons  it  appears  to  me,  that  these  are  cases,  in  which,  above  all 
others,  it  is  for  the  interest  of  all  parties  to  settle  the  matters  in  contest 
between  them  by  private  arrangement  and  compromise ;  and  I  eamestlj 
recommend  to  the  parties  to  take  this  into  their  serious  consideration.  I 
have  no  doubt  but  that  a  settlement  might  be  effected,  which  would  secure 
to  the  plaintiffs  more  than  they  can  possibly  obtain  from  the  most  mirrnso 
ful  prosecution  of  the  decree,  and  which  would,  at  the  same  time,  protect 
the  defendants  against  much  of  the  expense,  inconvenience,  and  bardship, 
to  which  they  must  be  exposed  if  it  be  adversely  prosecuted.  This,  how- 
ever, is  entirely  for  their  private  consideration.  My  duty  is  only  to  dis- 
pose of  the  matters  litigated  upon  this  appeal,  which,  for  the  reasons  I  have 
before  given,  I  now  do  by  dismissing  the  appeal  with  costs.**  4  Mylne  Sl 
Craig.  .55. 

1  Colly er  on  Partn.  B.  2,  ch.  2,  §  1,  p.  126,  2d  edit ;   Peacock  a.  Paa- 
cock,  16  Ves.  49,  51 ;  3  Chitty  on  Comm.  and  Manuf.  ch.  4,  p.  238. 
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always  ready  for  inspection  and  explanation.^     And  i 

one  partner  receives  any  moneys  for  the  partnership 

he   ought  at  once  to  enter  the  receipt  thereof  in  the 

s  of  the  firm,  so  that  the  same  may  be  open  tc 

inspection  of  all  the  partners.'^    This,  indeed,  it 

ne    of  the  ordinary  stipulations  of  partnership  arti- 

les  ;  but  it  is  a  mere  affirmance  of  the  general  doc- 

of  the  law.'     It  follows  from  these  considera- 

ions,  that  one  partner  cannot  exclude  another  from  a 

interposition,  and  an  equal  management  ir 

concerns  of  the  partnership.     The  powers  of  ill  an 

n  this  respect  co-ordinate  and  co-extensive,  whethei 

partnership  be  in  full  operation,  or  be  subsisting 

hiy  for  the  purpose  of  winding  up  the  affairs  thereof/ 

may  be  exceptions  and  limitations  growing  out 

f  the  particular  articles  or  other  incidents  of  the  part- 

ership,  as  where  one  partner  has  sole  authority  to  act 

the  management  of  the  concern  ;  or  where  one  part- 

er  is  the  sole  owner  of  the  property,  and  the  othei 

are  only  to  share   the   profits.^      The   Ro- 

law  inculcated  a  similar  doctrine ;    and  if  one 

was  prevented  by  the  others  from  an  equal 

cipation   in  any  of  the   partnership  property,  he 

,  even  during  the  continuance  thereof,  maintain 

n  action  pro  socio.^ 


1  CoUyer  on  Partn.  B.  2,  ch.  S2,  §  1,  p.  121,  126,  2d  edit ;  Id.  B.  2,  ch 
09  §  %p.  143;  Rowe  v.  Wood,  2  Jac  &  Walk.  553,  558 ;  Ex  parte  Yonge 

<  Goodmaxi  v.  Whitcomb,  1  Jac.  &  Walk.  569, 573. 
^  Collyer  oo  Partn.  B.  2,  cb.  2,  §  2,  p.  142, 2d  edit 
^  CoUyer  on  Partn.  B.  2,  ch.  2,  §  1,  p.  126,  2d  edit ;  Rowe  v.  Wood 
2   Jac.  &  Walk.  552, 55a 
-oiWd. 
«  Dig.  lib.  17,  tit  2,  L  52,  $  13;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  9a 
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^182.  In  the  next  place,  as  there  is  an  implied 
obligation  in  every  partner  to  exercise  due  diligence 
and  skill,  and  to  devote  his  services  and  labors  for 
the  promotion  of  the  common  benefit  of  the  coBcem, 
it  hence  follows,  that  he  must  do  it  without  any  re- 
ward or  compensation,  unless,  indeed,  it  be  expressly 
stipulated  for  between  the  partners,  as  it  weU  may  be 
under  peculiar  circumstances.^  The  reason  is,  that 
each  partner,  in  taking  care  of  the  joint  property,  is  in 
fact  taking  care  of  his  own  interest,  and  is  pelferming 
his  own  duties  and  obligations,  implied  in,  and  coH"- 
stituting  a  part  of,  the  consideration  for  the  -odieift 
to  engage  in  the  partnership ;  and  the  law  never  un- 
dertakes to  measure  and  setde  between  the  partners 
the  relative  value  of  their  various  and  unequsd  servi- 
ces bestowed  on  the  joint  business,  for  the  obvious 
reason,  that  it  is  impossible  to  see,  how  ht  in  the 
original  estimate  of  the  parties,  when  the  connexion 
was  formed,  the  relative  experience,  skill,  ability,  or 
even  the  known  character  and  reputation  of  each,  en- 
tered as  ingredients  into  the  adjustment  of  the  terms 
thereof.* 

^  1 83.  Nor  is  good  faith  alone  required  in  all  part- 
nership acts;  but  also  the  exercise  of  a  sound  aivi 
reasonable  discretion  by  each  partner,  for  the  mutual 
benefit  and  interest  of  the  concern.  It  is,  therefore, 
the  duty  of  each  partner  to  avoid  transgressing  or 
abusing  in  any  way  the  ordinary  privileges  of  a  part- 


1  Thornton  v.  Proctor,  1  Anst  R.  94 ;  Franklin  f .  Robinson,  I  John. 
Ch.  R.  157, 165;  Bradford  o.  Kimberley,  3  John.  Ch.  R.  431, 434 ;  Cald- 
well V.  Lieber,  7  Paige,  R.  483;  Burden  v.  Burden,  1  Ves.  &  Beam.  170; 
Lee  V.  Lashbrook,  8  Dana,  R.  219 ;  Whittle  v.  McFarlane,  1  Kimpp,  R. 
313»81& 

«n>id. 
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Qer  in  the  management  of  the  concern ;  as,  for  example, 

by  [HTofuse,  or  wanton,  or  unnecessary  expenditures  in 

the    partnership  business,  or  by  rash  and  imprudent 

speculations,  or  by  negligent  or  extravagant  sacrifices 

of  the  partnership  property.^     Even  where  a  right  is 

Jreserved  to  one  partner  to  assign  his  share  to  another, 

^^vho  shall  thereby  be  entitled  to  admission  as  a  part- 

er,  good  faith  would  seem  to  require,  that  the  as- 

gnment  should   be  to  a   person  of  competent  skill 

d   honesty,  and  not  to  a   mere  insolvent,  or  to  9^ 

noivn    profligate;    for   this    would  seem    to   be    an 

buse,  and  not  a  fair  exercise  of  the  right  of  assign- 


^  184.  Potbier,   in  discussing   the    subject  of   the 
ghts,  duties,  and  obligations  of  partners,  in  respect 
Ko    each   other,  has  laid  down  a  number  of  general 
as  guides  and    principles.      First.     That   each 
er  may  use  the  property,  belonging  to  the  part- 


1  Collyer  on  Partn.  B.  2,  ch.  2,  §  1,  p.  127,  2d  edit 
«  Collyer  on  Partn.  B.  2,  ch.  2,  §  1,  p.  129, 130,  2d  edit ;  2  Bell,  Comva. 
7,  p.  620, 5th  edit—  In  the  case  of  JeffrevB  v.  Smith,  (3  Ross.  R.  158, 
^68)»  Sir  John  Copley  (Master  of  the  Rolls)  seemed  to  think,  that  thi 
InsoWency  of  the  assignee  constituted  no  just  objection.  On  that  occa- 
sion he  said ;  ^  It  is  said,  that  the  assignment  was  colorable ;  that  is,  that 
made  for  the  sake  of  securing  the  assignor  from  future  liabili^. 
he  made  it  with  that  view,  he  had  a  right  so  to  protect  himself 
future  liability.  It  is  alleged,  that  the  assignee  was  not  a  responsible 
Let  it  be  so ;  Guppy,  for  the  purpose  of  securing  himself,  had  a 
ight  to  assign  to  a  person  not  responsible.  The  only  ground  of  objection 
-^piroald  be,  that,  though  there  was  an  assignment  in  form,  there  was  an  un- 
d<crataDding  between  the  parties,  that  the  assignee  should  be  a  trustee  for 
le  assignor.  Here  there  is  no  pretence  for  such  a  supposition.  I  mutt 
I,  therefore,  that,  at  all  events,  the  assignment,  coupled  with  the  notice, 
Guppy  from  future  liability.'*  But  ought  not  a  Court  of  Equity  to  in- 
'rfere,  where  an  assignment  is  made  to  a  notoriously  incompetent  person, 
to  one  of  bad  and  dissolute  habits  ?  See  2  Bell,  Comm.  B.  7,  p.  620, 
edit 
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nership,  according  to  its  proper  use  and  destinatioD, 
and  not  otherwise,  reciprocally  allowing  to  his  other 
partners  the  like  use  and  privilege.^  Second.  That 
each  partner  has  a  right  to  compel  the  other  partners 
to  bear  their  share  of  the  expenses,  which  are  neces- 
sary for  the  preservation  of  the  common  property.' 
Third.  No  partner  has  a  right  to  make  any  material 
change  or  innovation  upon  the  common,  permanent,  or 
fixed  property,  or  inheritable  estate  of  the  firm,  even 
though  it  may  be  beneficial  to  the  firm  without  the 
consent  of  his  partners ;  for  this  is  deemed  an  au- 
thority not  delegated  by  the  firm,  and  which  any 
one  may  prohibit  firom  being  done.^  Fourth.  No 
partner  can  alienate  or  bind  the  property  of  the  firm, 
except  to  the  extent  of  his  own  interest  therein.^ 
These  rules  may  not  be  unreasonable  in  themselves; 
but  it  cannot  be  affirmed,  that  all  of  them  have  a  just 
foundation  in  our  law.  On  the  contrary,  as  we  have 
seen,  some  of  them  are  repudiated.*  Pothier  after- 
wards adds  some  other  obligations  of  partners  inter 
sese ;  as  for  example,  that  each  partner  is  bound  to 
account  to  the  others  for  all,  that  he  owes  to  the  firm, 
deducting  what  is  due  to  him  by  the  firm.®  So,  also, 
each  partner  is  bound  to  account  to  the  extent  of  the 
share,  which  he  has  in  the  partnership,  for  whatever  is 
due  to  his  other  partners  by  the  firm,  deducting  what- 
ever those   partners  owe  to  the   firm.^    These  rules 


1  Pothier,  de  Society,  n.  84,  85. 
'  Pothier,  de  Society,  n.  86. 
3  Pothier,  de  Society,  n.  87,  8a 
^  Pothier,  de  Society,  n.  89. 

5  Ante,  §  95. 

6  Pothier,  de  Society,  n.  108  to  123. 

7  Pothier,  de  Socit^,  n.  108,  n.  196  to  n.  132. 
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seeia  litde  mote  than  an  expansion  of  the  principles 
erf*  (he  Roman  law  on  the  same  subject.^ 

^185.     This  is  but  a  very  summary  view  of  the 
leading    rights,    duties,    and    obligations  of   partners 
'dnter  sese^  imjdied  by  law ;  and  indeed  a  full  enumer- 
ation of  them,  with  reference  to  the  circumstances  of 
.«ach  particular  kind  of  partnership,  would   be  fiiuiid 
sit  once  tediously  minute,  and  of  little  value,  even  if  it 
^w^ere  practicable.     The  rights,  duties  and  obligations 
of  partners  inter  sese  must  necessarily  be  expanded  or 
restrained,  to  meet  the    exigencies   of  their   peoiliar 
*€rade  and  business;  and   general   rules  can  do  litde 
anore  than  to  point  out  the  ordinary  course  in  common 
tiaimcdoDfi.    We    shall    have    occasion   hereafter  to 
^coBflider  the  rights,  duties,  and  obligations,  expressed 
iUf  and  arising  under  articles  of  partnership,  and  the 
terp^etation  thereof.     But,  in   concluding   this   part 
the  subject  it  may  be  remarked,  that  partners  are 
titled  inter  sese  to  be  allowed   all   charges,   losses, 
expenditures,  which  they  have  properly,  or  ne- 
^cessarily,  or  unavoidably,   incurred  in  transacting  the 
;gDartnership   business.^     On    the   other  hand,   (as  we 
ye  seen,')  no  partner  is  entitled,  unless  imder  some 
pedal  agreement,  to  any  compensation,  commission, 
reward,  for  his  skill,  labor,  or  services,  while  em- 
in  the  partnership  business.^    The  nature  of 


1  Pothier,  PuicL  Lib.  17,  tit.  2,  n.  26  to  n.  29 ;  Id.n.  33;  [cLii.3a  See 

1  Domat,  B.  8,  tit  8,  §  4,  art.  7,  art.  10  to  art.  1& 
*  See  DooDttt,  B.  1,  tit  8,  §  4,  art.  11, 12;  Thornton  v.  Proctor,  1  AiMt 


3  Aote,  §  188. 

«  CoUyer  on  Partn.  B.  2,  ch.  2,  §  1,  p.  130 ;  Id.  §  2,  p.  142, 151,9d 
ranklin  v.  Robinson,  1  John.  Ch.  R.  157,  105 ;  Whittle  v.  MeFurlaae, 
Xnapp,  Pr.  C.  R.  312 ;  Dougherty  v.  Van  Nostrand,  1  Hoffin.  R.  68 
^jrdea  v.  Burden,  1  Yes.  Sl  Beam.  170 ;  ante,  §  183. 

26* 
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the  contract  implying,  that  each  partner  shall  gratui- 
tously give  aiid  exert  all  his  skill,  labor  and  services, 
so  far  as  they  may  be  properly  required  for  the  due 
accomplishment  and  success  of  the  partnership  ope- 
ration.^ If  any  allowance  is  intended  to  be  made 
for  extra  services  or  labor,  it  is  a  fit  matter  to  be  ad- 
justed in  the  articles,  under  which  the  partnership  is 
formed. 

^  186.  John  Voet  lays  down  the  like  doctrine  in  ex- 
pressive terms,  admitting  at  the  same  time,  that  by 
custom  or  special  agreement,  a  compensatiom  may  be 
allowed  to  one  or  more  partners  for  extraordinary 
labor,  skill,  or  services.  ''  Satatium  seu  honorarium 
quod  attinety  licet  rarior  ejus  in  sodetate^  quam  quidem 
in  mandaiOy  usus  sit^  dum  partes  lucri  singulis  obvem- 
entes  sufficient  operce  pretium  sunt.  NUiil  tamen  impediij 
quo  minus  uni  socio^  negotia  societcUis  forte  p<^issimum 
aut  unice  tractanti  ac  promoventij  cum  ad  illam  operam 
supra  cceteros  prcestandam  ex  conventions  nan  teneretwr, 
vel  ah  initio  salarium  aliquod  assignetur,  vel  postea 
viri  boni  arhitratu  adjudicetur^  idque  extraardinarid 
potius  magistratus  cognitions^  quam  ordinarid  pro  socio 
actions  intentatd^  argumento  eorum  quce  de  salario  in 
mandato  interveniente  dicta  sunt.  Quod  et  moribus 
hodiernis  conveniens  esse^  patet  ex  responso  Juriscon- 
sultorum  et  mercatorum  inter  Responsa  Jurisconsulto- 
rum  HoUandice.^^^  The  same  doctrine  may  be  traced 
back  to  the  Roman  law.^ 


1  Ante,  §  183;  Franklin  v.  Robinson,  1  John.  Ch.  R.  157,  165;  Whit- 
tle V.  McFarlane,  1  Knapp,  R.  312;  Bradford  v,  Eimberley,  3  John.  Ch. 
R.  433 ;  Dougherty  v.  Van  Nostrand,  1  Hoffm.  R.  68 ;  Burden  v.  Burden, 
1  Ves.  &  Beam.  R.  170. 

2  Voet,  ad  Pand.  Lib.  17,  tit  2,  §  19,  Tom.  1,  p.  757. 

3  Domat,  B.  1,  tit  8,  §  4,  art  11,  12. 
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CHAPTER  X. 

RIGHTS,   DUTIES,    AND    OBLIGATIONS    OF   PARTNERS 
UNDER   THE    ARTICLES    THEREOF. 

^  187.  Hitherto   we  have  been  mainly  consider- 
:ang  the   rights,   duties,   and    obligations   of   partners 
^nter  sesCj  implied  by  law.     But,  as  written  articles 
ften   exist    relative   to   the   formation,   management, 
^li^rights,  duties,  and  obligations  of  the  particular  part- 
ership,  it  may  not  be  without  use  to  bring  together 
"ssome  of  the  more  important  stipulations  and  arrange- 
usually  contained  in  those  articles,  and  to  ascer- 
in  what,  in  point  of  law,,  is  the  true  interpretation, 
pplication,   and   objects   thereof;    and,   incidentally, 
far  they  are  capable  of  being  enforced,  either  in 
ourts  of  law  or  in  Courts  of  Equity.^ 
^  188.  At  the  threshold  of  these  inquiries  we  are 
t  with  the   question,  whether   Courts  of    Equity, 
for  it  is  clear,  that  Courts  of  Common  Law  have  no 
urisdiction,  except  to  give  damages,)  are  competent 
decree  the  specific   performance   of  a  preliminary 
ement  to  enter  into  a  partnership ;  and  if  so,  under 
hat    circumstances   a   specific   performance   will   be 
ecreed.     In  respect  to  this  matter  it  may  be  at  once 
Tceived,   how  full   of   delicacy,  difficulty,  and   em- 


1  I  have  availed  myself  throughout  this  whole  chapter  mainly  of  the 
contained  in  Mr.  Collyer's  able  work  on  Partnership,  B.  2,  ch.  2, 
%  p.  131  to  p.  162,  2d  edit    Mr.  Bell  has  also  devoted  a  considerable 
ce  to  the  examination  of  the  same  subject,  which  will  well  reward  the 
^Stentive  examination  of  the  learned  reader.    2  Bell,  Comm.  B.  7,  ch.  2, 
4,  p.  645  to  p.  648,  5th  edit 


296  PARTNERSHIP.  £gH.  X. 

barrassment,  every  attempt  to  enforce  a  preliminary 
contract  of  this  sort  must  be.  The  success  of  every 
partnership  is  usually  so  essentisdly  dependent  upon 
the  hearty  cooperation  and  exertions  of  all  the  part- 
ners for  the  common  good ;  and  reluctance,  and  dis- 
content,  and  resistance  are  so  incompatible  with  such 
success ;  that  at  first  it  would  seem,  that  no  Court  of 
Equity  ought  to  exert  any  such  authority  to  compel 
an  observance  of  a  mere  treaty  to  form  a  partner- 
ship. But,  on  the  other  hand,  there  may  be  seriom 
evils,  resulting  from  a  total  refusal  to  interfere  in  all 
cases  of  this  sort  under  any  circumstances;  for  one 
or  more  of  the  partners  may  have  incurred  responaU 
bUities  on  account  of  the  intended  firm,  or  jHrelimina- 
ry  steps  for  the  business  of  the  intended  partnership 
may  have  been  taken,  and  acts  done,  putting  the 
same  into  an  inchoate  and  imperfect  operation,  upon 
the  full  faith  and  confidence  of  the  punctilious  dis- 
charge of  duties  by  the  other  side,  so  that  it  may  work  a 
most  serious,  if  not  an  irreparable  mischief  and  injury, 
not  to  enforce  the  specific  performance  of  the  contract, 
so  as  to  bind  all  parties  to  the  acts  so  done,  and  to  the 
responsibilities  so  incurred. 

^  189.  Courts  of  Equity  have  upon  this  subject 
adopted  an  intermediate  ground;  while,  on  the  one 
hand,  they  will  not  ordinarily  entertain  biUs  for  a  spe- 
cific performance  of  such  a  preliminary  contract ; 
they  will,  on  the  other  hand,  under  special  and  peculiar 
circumstances,  in  order  to  suppress  frauds,  or  manifest- 
ly mischievous  consequences,  compel  such  a  perform- 
ance.^    One  of  the  cases,  in  which  Courts  of  Equity 


I  Buxton  V.  Lister,  3  Atk.  383,  385 ;  Hibbert  v.  Hibbert,  cited  Collyer 
on  Partn.  B.  2,  ch.  2,  §  2,  p.  132,  133,  2d  edit. ;  Watson  on  Partn.  ch.  1, 
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^will  not  ordinarily  interfere,  is,  where  the  partnership 
is  to  continue  during  the  mere  pleasure  of  the  par- 
ties ;  for  in  such  a  case  it  seems  utterly  nugatory  to 
decree  a  partnership,  which  may  be  immediately 
dissolved  at  the  will  of  the  dissatisfied  party .^  On 
^e  other  hand,  where  the  partnership  has  informally 
gone  into  operation,  or  it  is  for  a  specific  term  of 
^me,    Courts  of  Equity   have   not  unfrequently  de- 


p.  60, 3d  edit;  Aiion.2  Ves.  R. 629, 690 ;  Gow on  Partn.  ch. 2,  §  4,  p.  109, 
J 10,  dd  edit;  1  Story  on  £q.  Jarisp.  §  666,  and  note;  Collyer  on  Partn. 
2,  ch.  2,  §  2,  p.  131, 132, 133,  2d  edit  ^  Lord  Hardwicke,  in  Buxton  v. 
r,  (3  AUl  R.  385,)  arguendo,  said ;  "  Suppose  two  partners  should  enter 
^nlo  an  agreement  by  such  a  memorandum  as  is  in  the  present  case,  to 
cany  oo  a  trade  together,  and  that  it  should  be  specified  in  the  memo- 
Kuidiun,  that  articles  should  be  drawn  pursuant  to  it,  and  before  they  are 
^rmwn,  one  of  the  parties  flies  off;  I  should  be  of  opinion,  upon  a  bill 
Vroo^t  by  the  other  in  this  court,  for  a  specific  performance,  that,  not- 
^writhstanding  it  is  in  relation  to  a  chattel  interest,  yet  a  specific  .perform- 
^mce  ought  to  be  decreed." 

1  Hercy  v.  Birch,  9  Ves.  357,  359;  1  Madd.  Ch.  Pract  411,  note  (z); 
0>n7er  on  Partn.  B.  2,  ch.  2,  §  2,  p.  133, 134,  135,  2d  edit ;  Van  Sandatt 
%9.  Moore,  1  Russ.  R.  441,  463.  But  see  Gow  on  Partn.  ch.  2,  §  4,  p. 
HOy  111,3d  edit — Mr.  Swanston,  in  his  learned  note  to  Crawshayv. 
lule,  (1  Swanst  R.  513,)  has  remarked.  **  It  seems  clear,  that,  in  gen- 
ii, the  Court  of  Chancery  will  compel  specific  performance  of  an 
agreement  for  a  partnership  (Buxton  v.  Lister,  3  Atk.  385 ;  Anon.  2  Yes. 
C99);  but  Lord  Eldon  is  represented  to  have  held,  that  this  doctrine  is 
not  applicable  to  partnerships,  which  may  be  immediately  dissolved. 
Kercy  v.  Birch,  9  Ves.  360.  See  Maddock's  Princip.  &  Pract  vol.  1,  p. 
411,  2d  edit  This  distinction,  however,  must  be  received,  it  is  pre- 
mmaedf  not  without  qualification.  In  many  such  cases,  though  the  part- 
nerriiip  conld  be  immediately  dissolved,  the  performance  of  the  agree- 
ment  (like  the  execution  of  a  lease  after  the  expiration  of  tlie  term,  see 
Meabht  v.  Meyer,  1  Swanst  R.  p.  226,)  might  be  important,  as  investing  the 
with  the  legal  rights,  for  which  he  contracted."  We  have  already 
(ante,  §  182,)  that,  although  in  ordinary  partnerships  the  Roman  law 
only  gave  the  action  pro  socio  after  a  dissolution  of  the  partnership ;  yet 
in  certain  peculiar  partnerships  for  collection  of  the  public  revenoe, 
(Oanadi  Vectigaliom,)  the  action  pro  socio  for  an  account  lay  during  the 
oontinuance  of  the  partnership.  Pothier,  Pand.  Lib.  17,  tit  2,  n.  33 ;  Dig. 
X^.  17,  tit  2,  L  65,  §  15. 
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creed  a  specific  perfonxiaDcei  with  the  view  of  mve^^ 
ing  the  parties  fully  with  all  their  legal  rights.^ 

^  190.  Passing  from  these  preliminary  considera*- 
tions,  let  us,  in  the  next  jdace,  attend  to  some  oi  the 
more  important  stipulaticms  usually  contained  in  ar* 
tides  of  partnership.  And  here  it  is  to  be  observed, 
that  the  same  rules  of  construction  apply,  as  in  ordi- 
nary cases ;  that  is  to  say,  to  ascertain,  what  is  the 
real  intention  of  the  parties  in  particular  stipulations ; 
and,  when  ascertained,  to  carry  it  into  effect,  limiting 
any  general  language,  incautiously  used,  to  the  par- 
ticular purposes  and  objects  and  transactions  specified.* 
On  the  other  hand,  general  language,  and  especially 
such  as  relates  to  the  nature  and  extent  of  covenants, 
may  frequently  be  applied,  and  deemed  to  run  through 
the  whole  body  of  the  articles.  Thus,  for  examjde,  the 
words  of  covenant,  which  usually  occur  at  the  ccmi- 
mencement,  or  introductory  part  of  the  articles,  usu- 
ally declare  the  covenant  to  be  joint  and  several ;  and 
words  of  covenant  in  the  succeeding  stipulations 
of  the  instrument  are  on  that  account  usually  con- 
strued, although  not  so  expressed,  to  be  also  intended 
to  be  joint  and  several,' 

^  191.  It  is  not,  however,  less  important,  in  order 
to  arrive  at  correct  results,  to  take  into  consideration 
other  matters.  Thus,  although  the  articles  of  part- 
nership, so  far  as  they  regulate  the  rights,  duties,  ob- 
ligations, and  interests  of  the  parties  thereto,  in  certain 


1  Collyer  on  Paitn.  B.  2,  ch.  2,  §  2,  pu  135,  2d  edit ;  Gow  on  Pwtn. 
ch.  2,  §  4,  p.  109, 110,  3d  edit 

>  Collyer  on  Portn.  B.  2,  ch.  2,  p.  137;  1  Fonbl.  Eq.  B.  1,  eh.  6,  $  16, 
and  note  (1);  Gainsborough  v.  Stark,  Barnard,  Ch.  R.  312. 

3  Collyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  139, 2d  edit ;  Id.  B.  2,  ch.  3,  $  1, 
p.  169. 
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specified  cases;  yet  they  leave  in  full  force  all  the 
other  rights,  duties,  obligations,  and  interests,  implied 
fjy  law,  so  far  as  they  are  not  superseded,  controlled, 
cpialified,  or  limited  by  those  articles.^  In  the  next 
place,  in  all  cases  of  doubtful  interpretation,  the  ac^^ 
toal  construction,  adopted  by  the  partners  in  their 
partnership  transactions,  will  be,  and  indeed  ought  to 
l>e,  adopted,  as  the  true,  legitimate,  and  appropriate 
nterpretation  intended  by  themselves.' 

^  192.  In  the  next  place,  partnership  articles  in  the 
^ew  of  Courts  of  Equity,  whatever  may  be  the  rule  at 
law,  are  liable  to  be  controlled,  superseded,  qualified, 
waived  by  the  acts  and  transactions  of  the  partner- 
in  the  course  of  the  business  thereof,  wherever 
-the  assent  of  all  the  partners  thereto  may  be  fairly  in- 
iferred,  and  however  positive,  or  stringent  those  provis- 
ions may  be.  In  short,  in  many  cases  of  this  kind,  look- 
to  the  course  of  conduct  of  the  partners,  and  the 
pecial  circumstances  of  their  business,  or  to  their  gen- 
acquiescence,  or  their  positive  acts,  we  may  often 
liave  the  most  satisfactory  evidence,  that  the  partner- 
ship articles  have  been  laid  aside,  either  pro  taniOj  or 
In  Tvhole,  and  that  new  articles  and  arrangements  have 
"been  entered  into  in  their  stead.^     Hence,  it  has  been 


I  Gollyer  on  Partn.  B.  %  ch.  2,  §  S,  p.  138, 139 ;  Crawshay  t>.  CoUim, 
Id  Yes.  226 ;  Jtckton  v.  Sedgwick,  1  Swanst  469 ;  Pettit  r.  Janeaon,  6 
BIadd.R.146. 

s  Col]y«r  cm  Partn.  B.  2,  ch.  2,  §  2,  p.  139,  2d  edit ;  Geddea  v.  Wal- 
teee,  9  Kigh,  R.  270, 271, 297, 298. 

s  Geddea  v.  Wallace,  2  Bligh,  R.  271, 297, 298 ;  Jackson  v.  Sedgwick, 
1  Swanst  R.  460,  469;  Const  v.  Harris,  Turn.  &  Russ.  R.  496,  523; 
Oew  on  Partn.  ch.  1,  $  1,  p.  9, 10, 3d  edit  —  In  Const  v.  Harris,  (Tun. 
&  Russ.  R.  523,)  Lord  ESdon  said ;  "  In  ordinary  partnerships  nothing  k 
niore  clear  than  this,  that  although  partners  enter  into  a  written  agree- 
ment, stating  the  terms,  upon  which  the  joint  concern  is  to  be  carried 
Oil,  yet,  if  there  be  a  long  course  of  dealing,  or  a  course  of  dealing,  not 


I 

J 
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judicially  declared,  that,  in  Courts  of  Equity,  articles  of 
rtnership,  containing  clauses,  which  have  not  been 
acted  upon  by  the  parties,  are  read,  as  if  those 
clauses  were  expunged,  or  were  not  inserted  there- 
in.^ 

^  193.  In  respect  to  the  nature,  and  extent,  and 
kind  of  business  of  the  partnership,  as  stated  in  the 
articles.  Courts  of  Equity  construe  the  articles  strict- 
ly, and  do  not  permit  the  business  to  be  extended  by 
any  of  the  partners,  without  the  consent  of  all  of  them, 


long,  but  still  80  long,  as  to  demonstrate,  that  they  have  all  agreed  to 
change  the  terms  of  the  original  written  agreement,  they  may  be  held  to 
have  changed  those  terms  by  conduct  For  instance,  i^  in  a  common 
partnership,  the  parties  agree,  that  no  one  of  them  shall  draw  or  accept 
a  bill  of  exchange  in  his  own  name,  without  the  concurrence  of  all  the 
others;  yet,  if  they  afterwards  slide  into  a  habit  of  permitting  one  of  them 
to  draw  or  accept  bills,  without  the  concurrence  of  the  others,  thif  court 
will  hold,  that  they  have  varied  the  terms  of  the  original  agreement  in 
that  respect  So,  in  this  case,  if  it  can  be  shown,  that  in  the  administra- 
tion of  this  property,  the  proprietors  in  general,  afler  1812,  pamed  a 
different  course  from  that  provided  for  by  the  deed  of  March,  18J2;  they 
must  be  taken  to  have  altered  the  agreement,  and  to  have  subatituted 
the  terms,  to  which,  in  their  conduct,  they  have  adhered,  instead  of  the  ^mc 

terms  contained  in  the  original  agreement.  And,  with  respect  to  the  pre- 
sent plaintiff*,  there  can  be  no  doubt,  that  if,  after  the  deed  of  1812  was 
executed,  his  testatrix  gave  in  to  a  course  of  administration  of  the  prop- 
erty, different  from  the  course  provided  for  by  the  deed ;  if  her  acts,  or 
tlie  acts  of  others  with  her  consent,  afforded  such  evidence  of  departure 
from  the  terms  of  the  written  agreement,  as  to  amount  to  the  snbstitntion  c3r«o 

of  a  new  agreement,  though  evidenced  only  by  parol,  instead  of  the  t»  se 

written  agreement ;  he,  claiming  under  her,  must  be  bound  by  her  sets,  ^sii^ 

and  cannot  be  at  liberty  to  revert  back  from  those  acts,  establishing  ■  ^Bsa 

new  agreement,  to  call  into  operation  again  the  old  agreement,  and  to  o.o 

insist,  that  the  non-execution  of  the  old  agreement  is,  in  such  circumstan-  — m- 

ces,  a  breach  of  trust  So,  again,  it  is  a  principle  of  this  court  with 
respect  to  partnership  concerns,  that  a  partner,  who  complains,  that  the 
other  partners  do  not  do  their  duty  towards  him,  must  be  ready  at  all 
times,  and  offer  himself,  to  do  his  duty  towards  them." 

1  Jackson  v.  Sedgwick,  1  Swanst.  R.  4G0,  469 ;  Collyer  on  Partn.  B.  2 
ch.  2,  §  2,  p.  139,  2d  edit 
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either  express  or  implied,  to  any  other  business  or 
Inranch  of  business,  of  a  different  nature,  extent,  or 
lund  ;  and  if  it  is  attempted,  they  will  interpose  by  way 
of  injunction  to  restrain  the  offending  parties.^ 

^  194.  In  the  next  place,  as  to  the  commencement- 
of  the  partnership.  If  no  other  time  is  fixed  by  the 
^Liiicles,  the  commencement  will  take  place  from  the 
date  and  execution  of  the  instrument.^  And  this 
rule  is  so  inflexible  at  law,  that  parol  evidence  has 
iDeen  deemed  inadmissible  to  control  this  intendment, 
sdthough  the  partnership  would  thus  be  rendered  ille- 
gal, at  least,  if  thereby  the  true  construction  of  the 
^%7irords  of  the  instrument  would  be  varied.^  This  is 
c^ertainly  pressing  the  law  of  implied  construction  to 
Sft  great,  but  perhaps  not  to  an  undue  extent.  It 
^i^Quld  not  probably  be  acted  upon  by  Courts  of  Equi- 
trj,  unless  the  parol  evidence  was  repugnant  to  the 
^erms  of  the  written  contract,  as,  for  example,  by 
making  the  agreement  conditional,  when  upon  its 
£ace  it  was  absolute ;  and  not  merely  a  supplement 
-tliereto. 

^  195.  In  the  next  place,  as  to  the  duration  of 
tlie  partnership.  Although  the  partnership  be  fixed 
^o  a   particular    term    or   period   of  time,   yet    it  is 


1  Natoacb  v.  Irving,  Gow  on  Partn.  Appx.  398,  407,  3d  edit ;  Id.  p. 
lll,]ia 

s  CoUyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  140, 2d  edit 

3  Willimmi  9.  Jones,  5  Barn.  &  Cresw.  108. — Perhaps  this  case  re- 
^inires  a  more  full  exposition.  The  ground,  upon  which  the  learned 
Judges  put  it,  was,  that  the  evidence  made  the  instrument  conditional| 
intead  of  being,  as  it  was  in  terms,  absolute.  But,  suppose  the  instrument 
iMtd  been  signed  on  the  first  day  of  January,  and  it  was  agreed  between 
tlie  parties  by  parol,  that  it  should  commence  on  the  first  day  of  the  ensn- 
Febmazy,  would  the  like  objection  have  applied  ? 

Partn.  26 
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always    understood,    as    an    implied    oomcUtioB    or 
reservation,    (unless   the   contrary   is  expressly  stip- 
ulated,) that  it  is  dissolved   by  the  death  of  either 
of  the   partners,  at   any   time   within   that   period.^ 
This  doctrine   seems   an   exception   to  the  ordinary 
rules  of  the  common  law  in  the  interpretation  of  oon* 
tracts ;  and  it  has  sometimes  been  complained  of  as 
unreasonable.     But  it  seems  founded  in  very  equitar 
Ue  principles,  and  is  a  natural  result  of  the  peculiar 
objects  of  the  contract.^    Every  partnership  is  found- 
ed upon  a  Delectus  PersoruB,  which  implies  confidence  ^ 
and  knowledge  of  the    personal   character  and  skill              i 
and  ability  of  the  other  associates ;  and  their  personal             J 
oo-operation,  advice,  and   aid,  in  all  the  transactiona            ^ 
thereof.     The  death  of  any  one   partner  necessarily            u 
puts  an  end  to  all  such  co-operation,  advice,  and  skill.           . } 


1  Collyer  on  Partn.  B.  1,  ch.  2,  5  2,  p.  73,  74, 2d  edit ;  Id.  R  S;  eh.  2, 
$ !!,  p.  140;  Crawford  v.  Hamilton,  3  Madd.  R.  254;  Scholefield  «.  Eich- 
^etgett  7  Peters,  R.  594;  VulUamy  «.  Noble,  3  Mariv.  R.  614;  Gov  ^mm^^ 
on  Partn.  eh.  5,  §  1,  p.  219,  220,  3d  edit;  Gratz  v.  Bayard,  II  Seig.  ^  ^^^ 
R.41. 

B  In  Grawahay  v.  Maule,  (1  Swanat  R.  509,)  Lord  Eldon  eaid ;  ''The  ^jche 
doctrine,  that  death  or  notice  ends  a  partnership,  has  been  called  anrear 
aonable.  It  is  not  necessary  to  examine  that  opinion ;  hut  much  remains 
to  be  considered  before  it  can  be  approved.  If  men  will  enter  into  a 
partnership,  as  into  a  marriage,  for  better  and  worae,  they  must  abide  by 
it;  but  if  Uiey  enter  into  it  without  saying,  how  long  it  shall  endure,  they"^- 
are  understood  to  take  that  course  in  the  expectation,  that  circumstance 
may  arise,  in  which  a  dissolution  will  be  the  only  means  of  saving 
from  ruin ;  and  considering  what  persons  death  might  introduce  into  th^.aijthe 
partnership,  unless  it  works  a  dissolution,  there  is  strong  reason  for  say-^^.j^y- 
ing,  that  such  should  be  its  effect  Is  the  surviving  partner  to  receiv^'^^^'sivQ 
into  the  partnership,  at  all  hazards,  the  executor  or  administrator  of  ibmm:E^  the 
deceased,  his  next  of  kin,  or  possibly  a  creditor  taking  administration,  oro  «>f  or 
whoever  claims  by  representation,  or  assignment  ih>m  his  repreaentaja^^niCB- 
tiva?" 
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If,  therefore^  the  partnership  were  not,  whatever 
might  be  the  stipulated  terms  for  its  continuance, 
put  an  end  to  by  the  death  of  any  one  partner,  one 
of  two  things  must  follow;  either  that  the  whde 
business  af  the  partnership  must  be  carried  on  by 
the  surviving  partners  exclusively,  at  the  hazard  of 
the  estate  and  interests  of  the  deceased  partner;  or 
else  that  the  personal  representative  of  the  deceased) 
ioties  qtioiieSj  who  may  be  a  mere  stranger,  or  even  a 
nvoman,  wholly  unfit  for  and  unacquainted  with  the 
Irasiness,  must  be  admitted  into  the  management* 
"We  see  at  once,  that  either  alternative  may  be  highly 
incmivenient  or  injurious  to  the  rights,  interests,  and 
ol^ects  of  the  original  concern.^  The  law,  therefcnre, 
will  not  f<»ce  it  upon  the  parties  ;  but  it  presumes^  in 
the  absence  of  all  contrary  stipulations,  that,  by  a 
tacit  consent,  death  is  to  dissolve  the  partnership, 
liecause  it  dissolves  the  power  of  a  personal  choice, 
confidence,  and  management  of  the  concern.' 

^  196.  The  Roman  law  adopted  this  doctrine  in 
its  fullest  extent,  and  did  not  (as  we  have  seen) 
even  permit  the  parties  by  their  private  stipulations 
to  agree,  that  upon  the  death  of  a  partner,  his  heir 
should  be  admitted  into  the  partnership,  for  the  rea- 
sons before  suggested.  Solvitur  adhuc  societas  etiam 
tnorte  socii ;  quia  qui  societatem  contrahit,  certam  per- 
^sanam  sibi  eligiU  Sed  ety  si  consensus  jdurium  sode- 
Mas  cantracta  sitymorte  unius  socii  solvitur^  etsi  plures 


1  See  Pearce  v.  Chamberlain,  2  Yes.  33,  34 ;  Pothier,  de  Societ^^  o. 
144, 145;  Domat,  B.  1,  tit  8,  §  4,  art.  14;  Id.  B.  1,  tit  8,  §  2,  art.  3, 4. 

s  Gow  on  Partn.  ch.  5,  §  1,  p.  318,  219,  220,  3d  edit ;  Mr.  Swanftoa't 
XBOte  to  Crawahay  o.  Maule,  1  Swanst  R.  509,  note  (a). 
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supersint ;  nisi  in  coeundd  societate  aliter  canvenerit^ 
This  last  qualification,  as  we  shall  presently  see,  applied 
only  to  the  continuance  of  the  partnership  by  the- 
survivors.'  Nemo  potest  societatem  lueredi  sM  sic  par" 
erCj  ut  ipse  heeres  socius  sit.^  Idem  respmditj  sode- 
tatem  nan  posse  ultra  mortem  porrigi ;  et  idea  nee  liber- 
totem  de  supremis  judiciis  constringere  quis  poteritj  vel 
cognaium  idteriorem  pro  muneribits  inferred  Again ; 
Adeo^  morte  socii  solvitur  societasj  ut  nee  ah  initio  par 
dsci  possimusj  ut  haeres  etiam  succedat  societati.^  Sth 
detas  quern  admodum  ad  haeredes  socii  non  transit,  ita 
nee  ad  adrqgatorem ;  Ne  alioquin  inmtus  quis  socius 
ejfficiatur,  cui  non  mlt.^  The  law  of  England,  as 
well  as  that  of  France,  (as  we  have  seen,)  is  contra- 
ry in  this  respect  to  the  Roman  law ;  and  permits  the 
parties,  by  express  stipulation,  to  provide  for  the 
continuance  of  the  partnership  after  the  death  of  one 
partner,  and  for  the  admission  thereto  of  his  heir, 
or  other  representative.^ 

^  197.  But,  suppose  the  original  term  of  the  partner- 
ship should  expire  by  the  mere  effluxion  of  time,  and 
still  the  partnership  should  (as  indeed  not  unfrequent- 
ly  happens)  continue  to  be  carried  on  by  the  same 


1  Inst  Lib.  3,  tit  26,  §  5. 

8  Domat,  B.  1,  tit  8,  §  5,  art  14, 15. 

3  Dig.  Ldb.  17.  Ut  2, 1.  35. 

4  Dig.  Lib.  17,  tit  2, 1. 52,  §  9. 
«  Dig.  Lib.  17,  tit  2,1.  59. 

6  Dig.  Lib.  17,  tit  2, 1.  65,  §  11 ;  Dig.  Lib.  3,  tit  2, 1.  6,  §  d 

7  Ante,  §  5;  Pearce  v.  Chamberlain,  2  Ves.  33;  Balmain  v.  Shore,  9 
Ves.  500 ;  Crawshay  v.  Maule,  1  Swanet  R.  495,  508 ;  Pothier,  de  Soci- 
ety, n.  144,  145 ;  Gow  on  Partn.  ch.  5,  §  1,  p.  219,  220,  3d  edit ;  CoUyer 
on  Partn.  B.  2,  ch.  2,  §  2,  p.  140, 147, 2d  edit ;  GraU  v.  Bayard,  11  Serg. 
&  Rawle,  41. 
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parties^  without  the  execution  of  any  new  articles  of 
partnership,  or  without  any  express  recognition  of  the 
old  articles ;  the  question  would  arise,  as  to  what  ought, 
under  sucb  circumstances,  to  be  deemed  the  terms  and 
stipulatkms  jf  the  continued  partnership  ?  Is  it  to  be 
presumed  to  be  renewed  for  the  like  period  of  time,  and 
upon  the  like  stipulations  and  conditions,  as  those,  which 
were  contained  in  the  old  articles?  Or  is  it  to  be 
deemed  a  mere  partnership  diuring  the  pleasure  of  both 
parties,  and  dissduMe  instantaneously  at  the  will  of 
either?  And,  if  the  latter  be  the  true  predicament 
thereof,  then,  are  the  interests  of  the  parties,  and  thek 
shares  in  the  profits,  while  it  is  actually  continued^  to 
be  governed  and  guided  by  the  stipulations  of  the  old 
arddes,  or  not  ? 

§  198.  Pejrhapit  these  inquiries  cannot  be  am^ 
mered  mmrersally  m  the  same  manner,  as  eqoaUj 
applicable  to  the  circumstances  of  all  eases ;  for  the 
habits  of  the  trade,  and  the  conduct  of  the  parties, 
may  often  establish  the  fact  satisfactorily,  that  some  of 
the  articles  have  been  practically  waived,  or  abroga- 
ted, or  qualified,  while  others  are  necessarily  implied, 
as  being  in  fiill  force  and  operation.  In  such  cases, 
the  presumption  of  the  actual  state  of  the  partnership 
contract  will  necessarily  vary  with  the  circumstances, 
and  be  governed  by  them,  and  not  govern  them.  In 
the  absence,  however,  of  all  presumptions  of  this 
nature,  the  general  rule  seems  to  be,  that  the  part- 
nership is  to  be  deemed  one  for  no  definite  period, 
but  dissoluble  at  the  will  of  any  of  the  partners;^ 
hit  that,  in  other  respects,  the  old  articles  of  the  ex- 


t  Featheistonhaugh  v.  Fenwick,  17  Ves.  996, 307. 
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pired  partnership  are  to  be  deemed  adopted  by  im- 
plication, as  the  basis  of  the  new  partnership  during 
its  actual  continuance.^ 

^  199.  In  this  connexion,  it  may  be  well  to  say  a 
few  words,  as  to  clauses  in  articles  of  partnership  stip- 
ulating for  the  continuance  thereof,  notwithstanding 
the  death  of  one  or  more  of  the  partners.  Such  a 
clause  is  usually  introduced  into  partnerships  for  a 
long  term  of*  years,  where  the  outlay  of  capital  b 
great  in  permanent  fixtures  and  manufsu^turing  es- 
taUishments,  and  the  locality  of  the  trade  renders  h 
important  in  point  of  profit  and  good-will,  that  it 
should  be  steadily  carried  on,  as  long  as  may  be,  under 
the  same  proprietors  or  their  representatives.  In 
cases  of  this  sort,  the  clause  commonly  empowers 
the  representative  of  the  deceased  partner  to  cany 
on  the  trade,  in  conjunction  with  the  survivors,  for  the 
benefit  of  the  widow  and  children  of  the  deceased 
partner ;  and  firequently,  also,  for  the  admission  of  one 


^  Booth  V.  Parks,  1  Molloy,  R.  466 ;  Crawshay  v.  Collins,  15  Ves.  218, 
'228 ;  U.  States  Bank  v.  Binney,  5  Mason,  R.  176, 185.  —  In  this  last  case 
the  Ck)art  said ;  "  Whether  the  present  be  a  limited  or  general  partnership 
is  to  be  determined  by  the  whole  evidence  in  the  case.  It  is  certain,  that 
by  the  articles  it  is  a  limited  copartnership,  and  confined  to  the  soap  and 
candle  business.  Those  articles  expired,  by  their  own  limitation,  in  two 
years,  and  had  force  no  longer,  unless  the  parties  elected  to  continue  the 
partnership  on  the  same  terms.  That  is  matter  of  evidence  upon  the  whole 
facts.  The  natural  presumption  is,  that  as  the  partnership  was  continued 
in  fact,  it  was  continued  on  the  same  terms  as  before,  unless  that  preflump- 
tion  is  rebutted  by  the  other  circumstances  in  the  case.  There  is  no  written 
agreement  respecting  the  extension  of  the  copartnership ;  and  therefore  it 
is  open  for  inquiry  upon  all  the  evidence.  The  present  notes  were  made 
and  indorsed  long  after  the  term  of  two  years  expired.  The  plaintifb 
tend,  that  the  partnership  was  then  general ;  the  defendants,  that  it 
limited,  as  before.  The  jury  must  determine  between  them,  upon  Veigli- 
ing  all  the  facts  and  presumptions." 
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or  more  of  his  children  into  the  concern,  upon  his  or 
their  arrival   at  majority.^     Sometimes   the   provision 
partakes  of  the  character  of  a  settlement,  giving  an 
interest  in  the  partnership  to  the  vv^idow,  during  her 
life,  and  dividing  her  share,  after  her  death,  equally 
among  all  the  children.^     Under  such  circumstances, 
the  question  may  arise,  whether  all  the  children  take 
a  vested  interest  in  the  partnership  trade  from  time  to 
time,  as  they  are  bom,  so  that,  although  they  should 
die  during  the  lifetime  of  their  mother,  yet  their  shares 
thereof  will  be  transmissible ;  or,  whether  such  child- 
ren only,  as  are  living  at  the  death  of  the  mother,  are 
entided  to  take  a  vested  share  or  interest.     It  has 
been  decided,  that  the  latter  is  the  true  interpretation 
to  be   put  upon  such   provisions ;  upon   the   ground, 
that  the  primary  object  of  aU  such  clauses,  is  the  con- 
tinuance of  the  partnership;   and  that  all   the   other 
provisions,  contained  therein,  ought  to  be  treated,  as 
subservient  to  this  leading  purpose.^ 


1  Colljer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  147, 148, 2d  edit. 

>Ibid. 

9  Colljer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  147, 148,  2d  edit ;  Balmaia  v. 

Shore,  9  Yea.  500,  506,  507  —  The  case  of  Balmaia  v.  Shore  was  of  this 

nature;  and  Sir  Wm.  Grant,  in  delivering  his  judgment,  said;  '^The 

object  of  these  very  ill-drawn  articles  is  to  constitute  a  partnership  for 

the  very  unusual  term  of  99  years.    As  it  was  not  to  be  expected  any 

of  the  parties  should  live  so  long,  it  was  necessary  to  ascertain  in  what 

mode  the  partnership  was  to  continue  aller  their  death ;  and  it  appears 

to  have  been  intended  for  their  own  benefit,  and  that  of  their  familiea, 

called,  in  some  parts  of  the  articles,  their  sequels  in  right    From  the 

manner  in  which  the  interests  are  given  in  the  clause,  more  particularly 

tacertaining  the  mode  of  succession  to  the  shares,  the  question  arises, 

whether  the  words  are  to  be  construed,  as  they  would  be,  if  applied  to 

^kpositions  of  property  in  general ;  or  a  different  construction  is  to  be 

^sude,  from  the  consideration  of  the  subject    It  must  be  admitted,  that 

^f  this  were  a  settlement  of  a  sum  of  money,  or  other  property,  the  chil- 
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^  200.  Sometimes  the  dause  provides  for  the 
tinuance  of  the  partnership,  by  stipulajing,  that  iitb 
interest  of  the  deceased  partner  in  the  oonceniy 
after  his  death,  and  during  die  term  of  the  partnei^ 
ship,  shall  go  to  such  persons,  as  he  shall  by  his  wil 
name  and  appoint;  and  in  de£siult  of  such  appoiat* 
ment,  that  it  shall  devolve  on  his  wife,  and  in  case  ol 
her  death,  upon  his  children,  in  equal  shares,  and  in 


drea  would  take  vested  interests;  and  the  words,  'afler  the  deceaae  ol 
such  widow/  &lc,  would  postpone,  not  the  commencement  of  the  intently 
but  only  the  commencement  of  the  possession.  Accordingly,  it  was  em* 
tended,  on  the  one  hand,  that  under  tlus  instrument  all  the  children  took 
vested  interests  in  the  partnership  shares,  as  they  were  bom;  and  though 
some  died  before  their  mothers,  yet  their  shares  were  tnnsaiiBBible ;  om 
the  other,  that  the  words  in  the  clause,  to  which  I  have  alluded,  are  to  hate 
a  different  construction ;  and  that  such  children  only  will  be  entitled  to  a 
share,  as  shall  be  living  at  the  death  of  the  widow.  The  words,  r  tlunli 
must  receive  their  construction  from  the  consideration  of  the  partiaato 
instrument  The  primary  object  was  to  constitute  a  partnership;  and  to 
ascertain  the  manner,  in  which  the  shares  were  to  be  enjoyed  in  succat- 
sion.  It  was  but  a  secondary  object,  and  through  that  medium,  to  give  a 
benefit  to  the  families ;  and  it  appears  to  me,  the  object  of  this  clause 
was  to  designate  and  ascertain,  who  are  to  supply  the  vacancies,  as  thej 
shall  happen ;  that  no  interest  was  intended  by  anticipation  to  any  one ; 
but  the  object  was  to  provide  for  the  filling  up  of  that  vacancy,  which 
might  happen  by  the  death  of  any  partner  interested  in  the  partneishipii 
For  instance,  where  one  of  the  original  partners  died,  and  left  a  widow, 
she  instantly  was  to  succeed  to  a  share ;  when  she  died,  and  left  childreo, 
they  were  instantly  to  succeed  to  that  share ;  and,  until  a  vacancy  ha|^)eiK 
ed,  there  was  no  room  for  ascertaining  the  objects,  who  were  to  come  in 
the  place  of  the  party  dying ;  and  therefore  such  children  only,  as  should 
be  living  at  the  time  the  vacancy  happened,  could  be  intended  to  succeed 
upon  that  vacancy.  That  is  more  evident  from  the  provision  as  to  the  sale 
of  a  share ;  which  is  perfectly  incompatible  with  the  supposition,  that  the 
children,  as  they  were  bom,  should  take  vested  interests  in  the  partneiw 
ship  shares  of  their  parents.  It  was  impossible  the  children,  then  bofBi 
could  take  such  a  vested  interest,  as  they  must  stall  events  succeed  to.  ft 
was  only  upon  the  supposition,  that  the  partner  left  a  share,  that  theve 
could  be  any  successor;  and  the  vacancy  must  happen,  before  the  succt^ 
sion  could  be  ascertained." 
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case  of  the  death  of  all  his  children,  to  his  executors 
and  administrators,  who  are  to  succeed  to  all  his 
rights  and  powers  in  the  business  and  management 
of  the  partnership.  Now,  under  such  circumstances, 
the  question  may  arise,  in  what  manner  this  power  of 
appointment  is  to  be  construed,  whether,  as  a  techni- 
cal power  of  appointment,  or  not.  If  as  a  technical 
power,  then  it  will  be  necessary  for  the  testator,  in 
making  the  appointment  by  will,  to  allude  in  some 
distinct  manner  to  the  power,  so  as  to  demonstrate, 
that  it  is  thereby  intended  to  be  executed ;  for  a 
general  gift  of  all  his  estate  and  effects  to  one  or 
more  of  his  children,  will  not  be  deemed  a  specific 
execution  of  the  power.  But,  if  not  to  be  construed 
technically,  then  such  a  gift  will  amount  to  a  suffi- 
cient designation  of  the  donee  or  donees,  as  ap- 
pointees of  his  share  and  interest  in  the  concern,  as 
succeeding  partners.  Upon  the  same  enlarged  view 
of  the  objects  of  this  clause,  (as  to  the  continuance  of 
the  partnership  business,)  it  has  been  held,  that  such  a 
power  of  appointment  is  not  to  be  treated  as  tech- 
nical; and,  therefore,  that  the  appointment  is  well 
executed  by  such  a  general  gift.^ 


1  CoUyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  148,  149, 2d  edit;  Ponton  «. 

Dnno,  1  RosB.  &  Mylne,  402.  —  On  this  occasion  Sir  John  Leach  (Master 

of  the  Rolls)  said ;  '^ It  is  true,  the  words  *  name  and  appoint'  are  used  in 

ibe  deed ;  but  considering  the  relation  of  the  parties,  I  cannot  understand 

^tbem  to  be  used  with  a  view  to  create  a  power  of  appointment  in  its  tecli- 

:3iical  sense,  and  to  limit  the  testator's  power  of  disposition  by  will  orer 

"WttoB  part  of  his  property.    Without  this  stipulation,  those,  who  claimed 

^^hroas^  him,  would  have  had  no  title  to  share  in  the  partnership  profits  af- 

his  death ;  and  it  is  a  mere  bargain  with  his  partner,  that  he  should  have 

power  of  disposition  by  will,  and  if  he  died  without  a  will,  that  the  prop- 
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^  201.  Another  questioii  may  arise  under  clauses 
for  the  continuance  of  the  partnership,  and  the  ad- 
mission of  the  executor  and  administrator  of  the  de- 
ceased partner  into  the  firm,  and  that  is,  whether, 
when  the  partnership  is  intended  to  be  continued  after 
the  death  of  the  partner,  it  is  a  matter  of  election  with 
the  widow,  children,  appointee,  or  executor,  or  admin- 
istrator, of  the  deceased  to  continue  the  same,  or  not ; 
or  whether  it  is  absolute  and  peremptory  upon  them. 
In  respect  to  clauses  of  this  nature,  the  general  rule 
is,  in  the  absence  of  all  clear  and  well  defined  declara- 
tions to  the  contrary,  that  they  are  to  be  constniedf 
as  giving  the  executor  or  administrator  an  option,  so 
that  he  may  continue  the  partnership,  or  not,  as  he 
may  think  proper;  and  of  course  a  reasonable  time 
will  be  allowed  to  him  for  that  purpose.^  Probably  the 
same  rule  would  prevail  in  the  case  of  a  widow,  a 
child,  a  legatee,  or  appointee,  unless  the  language  of 
the  povision  clearly  established  a  positive  direction, 
that  at  all  events  the  partnership  should  be  contin- 
ued.*   If  it  did,  then  it  would  seem  clear,  that  every 


erty  should  devolve  to  his  family  in  the  maDoer  stated.  This  property  will 
therefore  pass  under  the  description  in  his  will,  of  *  all  other  his  estate  and 
eflkcts,  of  whatsoever  nature  or  description.'  " 

1  CoUyer  on  Partn.  B.  2,  cL  2,  §  2,  p.  149, 150,  3d  edit  I  Pigtttv.  Bag^ 
ley,  1  McClel.  &  Younge,  R.  569.  —  Where  the  articles  provide^  thai  th* 
ezeoators  or  administrators  shall  continue  the  partnership,  if  they  think  fit, 
they  will  be  considered  as  partners,  unless  they  give  notice  within  a  nmr 
Booable  time  to  the  contrary.  Collyer  on  Partn.  B.  2,  eh.  2,  $  2,  p.  151, 
2d  edit ;  Morris  v.  Harrison,  Colles,  Part  R.  157. 

^  Kershaw  v.  Matthews,  2  Russ.  R.  62 ,-  Pigot  v.  Bayley,  1  McQeL  & 
Younge,  R.  509.  —  In  the  former  case  Lord  Eldon  said ;  ^  If  there  is  a  part- 
nership carried  on  under  articles,  which  stipulate,  that,  upon  the  death  of  a 
partner  he  shall  be  succeeded  in  the  business,  either  by  some  person,  whom 
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mch  party  must  take,  if  he  takes  at  all,  according  to 
^  terms  of  the  will,  and  not  otherwise ;  and  that  he 
cannot  elect  to  take  the  benefit  without  continuing 
the  partnership.^ 

§  201  a.  Another  question  of  a  very  important  na- 
tore  may  arise  out  of  a  provision  for  the  continuation 
of  a  partnership  after  the  death  of  one  of  the  partners, 
W  to  the  extent  to  which  contracts  made  after  the 
death  of  that  partner  bind  his  assets.^  A  testa-* 
tor,  directing  the  continuance  of  a  partnership,  may, 
if  he  so  choose,  bind  his  general  assets  for  all  the 
debts  of  the  partnership  contracted  after  his  death. 
But  he  may  also  limit  his  responsibility,  either  to  the 
funds  already  embarked  in  the  trade,  or  to  any 
spedfic  amount  to  be  invested  therein  for  that  pur- 
pose ;  and  then  the  creditors  can  resort  to  that  fund 
or  amount  only,  and  not  to  the  general  assets  of 
4ie  testator's  estate,  although  the  partner,  or  exe- 
cutor, or  other  person  carrying  on  the  trade  may  be 


h%  ihall  appoint,  or  by  hU  executors,  it  may  happen,  that  hia  appointees  or 
his  executors  do  not  think  proper  to  come  into  his  place  on  the  same  terms 
on  which  he  was  a  partner  in  the  concern.  In  that  case,  the  death  of  the 
party  puts  an  end  to  the  partnership.  The  stipulation  may  be,  that  the 
appointee  or  executor  of  the  deceased  partner  is  to  be  a  partner  only, 
if  he  does  this  or  that  particular  thing.  If  the  executor  or  appointee  re- 
ibns  to  comply  with  the  proviso,  the  whole  concern  must  be  wound  up. 
lot  the  dissolution  which  takes  phice,  is  not  a  dissolution  wrought  by 
the  exclusion  of  the  executor  or  appointee ;  for  he  never  becomes  a  part- 


1  Cdllyer  on  Partn.  B.  3,  cb.  2,  §  2,  p.  149, 150, 2d  edit;  Crawshay  v. 
Manle,  1  Swaiwt  R.  512. 

*  Burwell  v.  Mandeville'B  Ex'ors,  2  How.  Sup.  Ct  R.  576.  See  also 
Ex  parte  Garland,  10  Ves.  110, 110;  Ex  parte  Richardson  in  Re  Hodgson, 
3  Madd.  R.  138 ;  1  Mylne  &  Keen,  1 16 ;  7  Connect  R.  307 ;  7  Peters,  R. 
Sd4 ;  11  Serg.  &  Rawle,  41. 
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personally  responsible  for  all  the  debts  contracted.^  And 
this  leads  us  to  remark,  that  nothing  but  the  most  clear 
and  unambiguous  language,  demonstrating  in  the  most 
positive  manner  that  the  testator  intends  to  make  his 
general  assets  liable  for  all  debts  contracted  in  the  con- 
tinued trade  after  his  death,  and  not  merely  to  limit  it  to 
the  funds  embarked  in  that  trade,  would  justify  the 
court  in  arriving  at  such  a  conclusion  from  the  manifest 
inconvenience  thereof,  and  the  utter  impossibility  of 
paying  off  the  legacies  bequeathed  by  the  testator's 
will,  or  distributing  the  residue  of  his  estate,  without 
in  effect  saying  at  the  same  time  that  the  payments 
may  be  re-called,  if  the  trade  should  become  unsuc- 
cessful or  ruinous  Such  a  result  would  ordinarily  be 
at  war  with  the  testator's  intention  in  bequeathing 
such  legacies  and  residue,  and  would,  or  might 
postpone  the  settlement  of  the  estate  for  a  half- 
century,  or  until  long  after  the  trade  or  continued 
partnership  should  terminate.      Lord  Eldon,'  put  the 


1  This  is  clearly  established  by  the  case  Ex  parte  Garland,  10  Ves.  110,. 
where  the  subject  was  fully  discussed  by  Lord  Eldon,  and  Ex  parte  Rich- 
ardsoD,  3  Madd.  l»)d,  157,  where  the  like  doctrine  was  affirmed  by  Sir  John 
Leach,  (then  Vice  Chancellor),  and  by  the  same  learned  Judge,  when  Mas- 
ter of  the  Rolls,  in  Thompson  v.  Andrews,  1  Mylne  &  Keene,  116L  The 
case  of  Hankey  v.  Hammock,  before  Lord  Kenyon,  when  Master  of  the 
Rolls,  reported  in  Cookers  Bankrupt  Law,  67, 5th  ed.,  and  more  fillly  in  a 
note  to  3  Madd.  Rep.  148 ;  so  far  as  may  be  thought  to  decide  that  the 
testator's  assets  are  generally  liable  under  all  circumstances,  where  the 
trade  is  directed  to  be  carried  on  after  his  death,  has  been  comjdetely 
overturned  by  other  later  cases,  and  expressly  overruled  by  Lord  Eidon  in 
10  Ves.  110,  121, 122,  where  he  stated  that  it  stood  alone,  and  he  felt  com- 
pelled to  decide  a^inst  its  authority.  The  case  of  Pitkin  v.  Pitkin,  7 
Conn.  Rep.  307,  is  fully  in  point  to  the  same  effect  See  also  Burwell  v. 
Mandeville's  Ex'ors,  2  How.  Sup.  Ct  Rep.  576,  where  the  doctrine  stated 
in  the  text  was  affirmed. 

9  lOVes.  110,  121,122. 
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moonvenience  in  a  strong  light,  by  suggesting  sereral 
caws  where  the  doctrine  would  create  the  most  mani- 
fest embarrassments,  if  not  utter  injustice;  and  he 
nidy  that  the  convenience  of  mankind  required  him  to 
hold,  that  the  creditors  of  the  trade,  as  such,  have  not 
a  daim  against  the  distributed  assets  in  the  hands  of 
^ddrd  persons,  under  the  directions  in  the  same  will, 
which  has  authorized  the  trade  to  be  carried  on  for  the 
kesefit  of  other  persons.^ 

^  202.  In  partnership  articles  it  is  also  often 
agreed,  what  shall  be  the  proper  stvle  of  the  firm,  as 
far  example,  John  Doe  and  Company;  and,  under 
jBch  circumstances,  it  is  a  part  of  the  duty  of  every 
partner,  in  signing  contracts  and  other  instruments, 
yanctiliously  to  observe  and  follow  the  very  fbrmula- 
tj^  This  may  be  necessary,  not  only  to  bind  the 
fim  itself,  but  also  to  absolve  him  firom  any  personal 
Halnlity,  not  only  to  third  persons,  but  also  to  his 
partner.^  It  will  be  a  clear  breach  of  such  duty  and 
engagement,  to  use  another  firm  name  as  that  of  the 
firm ;  as  for  example,  if  the  firm  name  be  Doe  &  Roe, 
to  use  the  name  of  Doe  &  Company,  or  Doe  &  Roe 
fe  Company.^  It  will  be  equally  a  breach  for  one 
partner  to  sign  his  own  name,  adding  '^  for  self  and 


1  Tbiit  alto,  was  manifestly  the  opimon  of  Sir  John  Leach  in  the  ci 
41fadd.  Rep.  138;  1  Mylne  and  Keene,  116^  and  ww  ezpnaeily  held  in 
•e  in  7  Conn.  Rep.  307. 
S  CoUyar  on  Partn.  B.  2,  ch.  2,  §  3,  p.  141, 3d  edit 
'  flee  ante,  §  103 ;  Shipton  v.  Thornton,  9  Adolp.  &  Ellii,  314, 339  to 
i;  fVith  V.  Raymond,  11  Adolp.  dz.  EUis,  339 ;  ante,  §  103,  136, 143. 
«CoUyv  on  Partn.  &  3,  ch.  3,  i  3,  p.  141, 3d  adit;  IftanhaU  v.  Golr 
3  Jac  &.  Walk.  366, 308, 36a 
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partners ; "  because  by  those   words  it  can  no  more 
be  known,  who  are  his  partners,  whom  he  means  to 
bind,  than  by  any  other  general  words.^     This  doc- 
trine applies,  a  fortiori^  where  the  firm  name  is  in- 
tended to  express  the  names  of  all,  who  are  partners, 
as  for  example,  John  &  Richard  Doe ;  for  in  such  a 
case  it  may  be  for  the  benefit  of  each  partner,  tfaat:^P^ 
he  may  be   known  to  the  world  to  be  a  member  i 
that  concern,  and  also,  that,  as  between  the  partne 
themselves  and  the  world,  it  should  not  be  left  as 
mere  matter  of  speculation,  who  are  really  partners, 
who  are  or  not  dormant  partners ;    but  that  the 
may  have  the  credit,  and  the  public  the  confidence 
resulting   from    the    knowledge    of   the  fact.*      Ani 
probably  a  Court  of  Equity  might,  in  a  case  of  thi 
sort,  interfere  by  way  of  injunction,  to  prevent  an 
mischief  to  the  firm,  by  thus  exposing  it  to  the  con 
sequence  of  being  made  liable  for  proceedings  of 
partner,  to  which  it  did  not  really  assent.^ 


1  Ibid. 

9  Marshall  v.  Colman,  2  Jac.  &  Walk.  266,  269. 

3  Ibid.  —  In  Marshall  v.  Colman,  (2  Jac.  &  Walk.  266,)  a  bill  was  fil 
for  such  an  injunction,  not  asking  for  a  dissolution.    But  it  was  denie 
upon  special  grounds.    On  that  occasion  Lord  Eldon  said ;  *'  There  is  onlj^ 
this  point  in  the  case  now  before  me,  which  I  wish  seriously  to  consider  , 
namely,  that  although  this  court  will  interfere,  where  there  is  a  breach  of 
covenants  in  articles  of  partnership,  so  important  in  its  consequences,  us 
to  authorize  the  party  complaining  to  call  for  a  dissolution  of  the  partner- 
ship, whether  (and  it  is  a  matter,  that  will  deserve  a  great  deal  of  consid- 
eration, before  it  goes  so  far)  it  will  entertain  the  jurisdiction  of  pro- 
nouncing a  decree  (for  this  is  what  is  to  be  done  in  the  cause,  in  which 
this  motion  is  now  made)  for  a  perpetual  injunction,  as  to  a  particular 
covenant,  the  partnership  not  being  dissolved  by  the  court    There  is 
one  case,  which  is  constantly  occurring,  that  of  a  partner  raising  money 
for  his  private  use  on  the  credit  of  the  partnership  firm ;  and  the  court 
interferes  then,  because  there  is  a  ground  for  dissolving  the  partnership. 
But  then  the  danger  must  be  such,  there  must  be  that  abuse  of  good  faith 
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§  203.  In  the  next  place,  partnership  articles  often 
contain     provisions    for    the     advance    of    particular 


between  the  members  of  the  partnership,  that  the  court  will  try  the  ques- 
tioo,  whether  the  partnership  should  not  be  dissolved  in  consequence. 
Bat  it  is  quite  a  different  thing,  and  it  would  be  quite  a  new  head  of 
equity  for  the  court  to  interfere,  where  one  party  violates  a  particular 
covenant,  and  the  other  party  does  not  choose  to  put  an  end  to  the  part- 
nership ;  in  that  way  there  may  be  a  separate  suit  and  a  perpetual  in- 
junction in  respect  of  each  covenant ;  that  is,  a  jurisdiction,  that  we  have 
never  decidedly  entertained.  All  this  bill  seeks  is  a  perpetual  injunc- 
tion against  using  any  other  than  this  particular  firm  and  name ;  and  the 
qneetion  would  be,  if  very  serious  mischief  were  to  arise  from  not  using 
it»  whether  the  party  would  not  be  obliged  to  frame  his  bill  differently. 
I  have  no  difficulty  in  saying,  that  where  the  members  of  a  partnership 
contract  by  covenant,  that  the  firm  shall  be  A.  B.  C.  and  D.,  that  it 
is  a  breach  of  that  covenant  for  A.  to  sign  those  instruments,  to  which 
the  covenant  refers,  in  the  name  of  A  and  Co.;  but  it  is  no  less  a  breach 
of  that  covenant  for  D.  to  sign  his  own  name,  adding  '  for  self  and  part- 
aers,'  because  by  these  words  it  can  no  more  be  known,  who  are  his  part* 
nen,  than  by  the  word  Co.  When  partners  enter  into  such  contracts, 
the  meaning  and  intent  is,  that,  in  the  first  place,  it  may  be  known  to  the 
world,  for  the  benefit  of  each  partner,  that  he  is  a  partner  in  that  concern, 
and  also  that,  as  between  each  partner  and  the  world,  it  should  not  be 
left  to  them  to  speculate,  who  are  really  partners,  or  who  are  dormant 
partners,  and  so  on.  It  is  intended,  that  each  individual  may  have  the 
credit,  which  belongs  to  bis  name,  and  may  not  be  exposed  to  conse- 
qnencee,  which  might  arise  from  his  name  not  being  used.  But  it  must 
be  made  out  to  be  a  case,  which  goes  further  than  this  does,  to  entitle 
the  coart  to  grant  an  injunction  against  the  breach  of  such  a  contract; 
it  most  be  a  studied,  intentional,  prolonged,  and  continued  inattention  to 
the  application  of  one  party  calling  upon  the  other  to  observe  that  con- 
tncL  Looking  at  the  circumstances  of  this  case  altogether,  recollecting, 
that  the  application  was  only  made  by  the  plaintiff  in  April  last,  and 
•fen  admitting,  that  some  of  the  letters,  as  has  been  insisted,  may 
•nxNiiit  to  contracts  binding  on  the  plaintiff,  the  question  is,  whether  it 
was  not  known,  who  were  really  partners  ?  I  do  not  mean  to  say,  that 
tiiere  has  been  such  an  exact  performance  of  the  contract  as  there  ought 
to  be ;  and  these  gentlemen  will  do  well  (if  they  mean  to  protect  them- 
selves  from  the  inteiference  of  this  court)  to  use  all  the  names  in  the  con- 
cern,— they  must  do  that,  or  the  court  will  be  under  the  necessity  of  award- 
ing an  injunction,  or  dissolving  the  partnership."  The  motion  was  refused 
without  costs.  As  to  whether  the  right  to  use  the  partnership  firm,  afler 
the  death  of  one  partner,  belongs  to  the  survivor,  or  is  a  part  of  the  good 
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amounts  towards  the  captal  stock  at  particulaF  pe- 
riods, or  provisions  for  the  admission  of  other  partners, 
upon  the  payment  of  particular  sums  of  money  by 
them  by  instalments.  In  all  such  cases  the  party,  so 
contracting,  is  treated  as  a  debtor  to  the  firm,  to  the 
full  amount,  so  to  be  contributed  or^  paid,  as  debitum 
in  prtBseniij  solvendum  in  Juturo ;  and,  indeed,  he 
stands  in  equity  as  to  such  debts,  precisely  in  the 
same  relation  to  them,  as  if  he  were  a  third  person, 
who  was  a  debtor  thereto.^ 

^  204.  In  the  next  place,  partnership  articles  some- 
times provide,  that  one  or  more  of  the  partners  shall 
exclusively  manage  and  administer  all  the  concerns 
thereof^  or  one  or  more  particular  departments  of 
the  business.  In  cases  of  this  sort.  Courts  of  Equity 
will  uphold  with  a  steady  hand  every  such  stipulation, 
and  give  it  full  effect  during  the  continuance  of  the 
partnership,  and  inhibit  the  non-competent  partners 
firom  intermeddling  therewith.^  And  this  is  entirely 
in  coincidence  with  the  French  law  on  the  same  sub- 
ject ;  for  by  that  law,  where  by  the  articles  one  or  more 
partners  are  exclusively  to  administer  the  affiiirs 
the  partnership,  the  power  is  deemed  irrevocable  dur- 
ing the  continuance  of  the  partnership,  and  cannot  be 


will  of  the  partnership;  see  ante,  §  100,  and  Lewis  v.  LangdoDf  7  Sim. 
R.  127.  See  also  Webster  v,  Webster,  3  Swanst  R.  490,  n.  In  Miles 
o.  Thomas,  (9  Sim.  R.  607,)  Sir  Launcelot  Sbadwell  (the  Vice  Chancellor) 
thought,  that  an  injunction  might  be  granted,  whenever  the  act  com- 
plained of  is  one,  that  leads  to  the  destruction  of  the  partnendiip  property, 
notwithstanding  a  dissolution  thereof  may  not  be  prayed. 

1  Collyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  141,  2d  edit. ;  Akhuvl  e.  Jack- 
son, 1  Swanst  R.  89. 

«  Ante,  §  173, 182,  193,  202;  Collyer  on  Partn.  B.  5,  ch.  1,  §  3,  p.  753 
to  p^  759,  2d  edit 


c 
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lawfidly  interfered  with  by  the  other  partners.^  The 
Boman  law  seems  impliedly  to  hare  promulgated  the 
same  doctrine.*  The  Code  of  Louisiana  has  also 
made  it  a  part  of  its  own  positive  regulations.' 

^  205.  In  the  next  place,  in  partnership  articles  it 
is  sometimes  agreed,  that  the  real  estate  and  fixtures, 
belonging  to  the  firm,  shall  not  be  treated  as  partner- 
ship property,  as  between  the  partners ;  but  that  all  the 
partners  shall  have  a  several  and  individual  interest 
therein.  In  such  cases,  the  interests  of  the  partners 
will  be  treated  throughout,  as  their  several  and  sepa- 
rate estate ;  and  of  course,  in  cases  of  bankruptcy 
of  the  partners,  it  will  be  distributable  to  and  among 
their  separate  creditors  respectively,  in  preference  to 
their  joint  creditors.^  The  rule  is,  or  at  least  may  be, 
different  in  cases  of  mere  personal  property,  which  still 
remains  in  the  reputed  ownership  of  the  partnership, 
although  it  will  be  the  same,  if  the  property  be  clear- 
ly and  exclusively  in  the  ownership  of  one  partner,  as 
his  separate  personal  property.^ 

^  206.  Connected  with  this  stipulation  is  ordinarily 
another  for  an  annual  account,  valuation,  and  bal- 
ance of  the  moneys,  stock  in  trade,  and  credits  of 
the  partnership,  and  also  of  the  debts  due  by  the 
partnership ;  ^  and  sometimes  also  for  an  annual  .di- 
vbnon  of  the  profits,  or  of  a  portion  thereof.      The 


1  Potiiier,  de  Society,  il  71,  72. 

9  Dig.  lib.  14,  tit,  1, 1. 1,  §  13, 14 ;  Pothier,  Pand.  lib.  14,  tit  1,  n.  4. 

'  Code  of  Louisiana  (1835),  art  2838  to  art  2840. 

4  CoUyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  141, 2d  edit ;  Id.  B.  4,  ch.  2,  §  1, 
p.  505, 596, 600 ;  Id.  B.  2,  ch.  1,  §  2,  p.  113;  Smith  v.  Smith,  5  Ves.  R. 
189 ;  Ez  parte  Smith,  3  Madd.  R.  63. 

s  Ibid. ;  Colljer  on  Partn.  B.  4,  ch.  2,  §  1,  p.  596  to  p.  605, 2d  edit 

<  Collyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  144, 145,  2d  edit 
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annual  accounts,  when  so  settled  and  balanced,  are 
oidinarily  held  to  be  conclusive,  unless  some  error  is. 
dbown;  and  to  guard  against  the  opening  of  such 
accounts,  upon  suggested  errors  at  distant  perk- 
ods,  it  is  not  unfrequently  further  provided,  that  such 
annual  statements  and  settlements  of  the  acoounts 
i^iall  be  binding  and  conclusive  upon  all  the  parties, 
notwithstanding  any  errors,  unless  they  are  discovered 
in  the  lifetime  of  the  partners,  or  during  the  term  of 
the  partnership.^  But  all  such  clauses  are  nugatory 
in  cases,  where  the  error  has  arisen  firom  the  fraud 
of  any  of  the  partners ;  for  fraud  will  vitiate  any,, 
even  the  most  solemn  transactions.^ 

^  207.  Another  usual  stipulation  on  the  articles  is 
£ar  a  general  account  of  all  the  partnership  property 
and  concerns,  upon  the  dissolution  or  expiration  of 
the  partnersliip,  which  is  followed  up  by  another, 
pointing  out  the  mode  of  winding  up  the  concerns, 
and  of  dividing  and  distributing  the  partnership  prop- 
erty and  effects.  This  is  generally  provided  for  in  one 
of  two  modes.  One  mode  is,  by  a  general  conver- 
sion of  all  the  partnership  assets  into  cash  by  a  sale, 
and  dividing  the  produce  tliereof,  after  providing  for 
the  payment  of  the  debts  of  the  firm,  among  all  the 
parties,  in  proportion  to  their  respective  shares  £tnd 
interests.  Another  mode  is  by  providing,  that  one 
or  more  of  the  partners  shall  be  entitled  to  purchase 
the  shares  of  the  other  at  a  valuation.^     The  former 


t  See  Collyer  on  Partn.  B.  2,  ch.  2,  §  %  p.  145,  146,  2d  edit ;  Oldaker 
V,  Lavender,  7  Sim.  R.  239. 

«lbid. 

3  Collyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  145, 14G,  2d  edit,  which  citea 
7  Jannan*8  Convey.  31 ;  Cookson  v.  Cookson,  8  Sim.  R.  529. 
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mode  is  that  constantly  adopted  bj  Courts  of  Equity, 
in  the  absence  of  any  express  stipulations ;  the  latter 
mode  can  be  insisted  upon,  only  when  there  is  an  ex- 
press stipulation  to  that  very  effect.^  A  mere  stipulation 
far  the  division  of  the  partnership  stock  and  eflfects  at 
Ae  end  of  the  partnership  will  not  be  deemed  by  Courts 
of  £quity  sufficient  to  entitle  one  ot  more  of  the  part- 
mas  to  purchase  them  at  a  valuation ;  but  merely  to 
provide  for  a  division  in  the  usual  manner,  by  a  sale.^ 
The  same  rule  of  a  sale  is  applied  in  all  cases,  where  the 
mode  prescribed  by  the  partnership  articles  becomes 
ipiacticable,  or  cannot  otherwise  be  fairly  obtained.^ 
^  208.  Under  the  clause  in  the  articles  for  the  pur- 
at  a  valuation,  upon  the  dissolution  of  a  partner- 
iifj  the  question  has  arisen,  whether  that  clause  is  ap- 
plicable to  a  dissolution  by  bankruptcy.  It  has  been 
thought,  that  it  is  not,  although  the  point  has  not  ex- 
pressly come  under  decision ;  but  a  strong  inclination 
of  opinion,  in  that  direction,  was  expressed  by  Lord 
El^n.'*     The  question   turns   upon   this,  whether  a 


I  Ibid.;  Wilson  v.  Greenwood,  1  Swanst  R.  47],  482;  Featherston- 
bii^  V.  Fenwick,  17  Yes.  298. 

S  Colljer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  146;  Rigden  v.  Pierce,  6  Madd. 
B.353;  Cook  v.  Collingrid^e,  Jacob's  R.  607. 

>  Cook  V.  Collingridge,  Jacob's  R.  607,  620. 

^  Wilson  V.  Greenwood,  1  Swanst  R.  481,  and  the  Reporter's  note  (a) ; 
Goir  on  Partn.  ch.  5,  §  3,  p.  300,  3d  edit. ;  Collyer  on  Partn.  B.  2,  ch  2, 
§  3^  p.  145, 146,  2d  edit ;  post,  §  396.  —  Mr.  Swanston  in  his  note  says ; 
"The  following  are  some  of  the  principal  authorities  applicable  to  this 
point  Lockyer  v.  Savage,  2  Str.  947;  Roe  v,  Gallicre,  2  T.  R.  103 ;  Ex 
ptite  Hill,  Cooke's  B.  L.  228 ;  1  Cox,  300 ;  Ex  parte  Bennett,  Cooke's  B. 
L  229*  In  the  matter  of  Murphy,  1  Schoale  &  Lefr.  44 ;  Ex  parte  lleu- 
ecy,cit  lb. ;  In  the  matter  of  Meaghan^  1  Schoalo  &  Lefr.  179 ;  Dommett 
%  Bedford,  6  T.  R.  684 ;  3  Yes.  149 ;  Ex  parte  Cooke,  8  Yes.  363 ;  Ex 
pute  Henton,  14  Yes.  598;  Ex  parte  Oxley,  1  Ball  &  Beat  258;  Higin- 
botfnm  V.  Holme,  19  Yes.  88 ;  Ex  parte  Yere,  19  Yes.  93, 1  Rose,  281 ; 
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man  can  by  contract,  or  otherwise,  provide  for  a 
particular  disposition  of  his  property  in  an  event, 
which  deprives  him  of  all  disposing  power  over  it, 
and  vests  that  right  in  other  persons.^ 

^  209.  We  have  already  seen,  that  it  is  an  implied 
duty  and  obligation  of  every  partner,  not  to  carry  on 
*  any  business  inconsistent  with,  or  contrary  to  the  true 
interest  of  the  partnership.^  But,  this  is  often  ex- 
pressly provided  for  by  a  special  stipulation  in  the 
partnership  articles.  Where  the  language  is  general, 
it  will  of  course  be  construed  to  apply  to  all  other 
business,  injurious  to,  or  interfering  with  the  interest 
and  business  of  the  partnership.  But  if  the  stipula- 
tion be  limited  to  engaging  in  the  same  business  on 
the  separate  account  of  the  partner,  or  to  engaging 
in  any  other  particularly  specified  business,  during 
the  continuance  of  the  partnership,  there,  it  would 
seem  to  leave  the  partner  free  to  engage  in  any  other, 
than  the  excepted  business,  upon  the  known  maxim 
of  the  law,  that  Expressio  unius  est  exclusio  alterius} 


Ex  parte  Young,  1  Buck,  179 ;  3  Madd.  1Q4 ;  Ex  parte  Hodgson,  19  Ves. 
206.  And  see  Brandon  v.  Robinson,  18  Ves.  429.  The  general  distinc- 
tion seems  to  be,  that  the  owner  of  property  may,  un  alienation,  qualify  the 
interest  of  his  alienee,  by  a  condition  to  take  effect  on  bankruptcy ;  but 
cannot,  by  contract  or  otherwise,  qualify  his  own  interest  by  a  like  con- 
dition, determining  or  controlling  it  in  the  event  of  his  own  bankruptcy, 
to  the  disappointment  or  delay  of  his  creditors ;  the  jus  disponendi,  which 
for  the  first  purpose  is  absolute,  being,  in  the  latter  instance,  subject  to  the 
disposition  previously  prescribed  by  law. 

1  Ibid. 

2  Ante,  §  178, 179. 

3  Colly er  on  Partn.  B.  2,  ch.  2,  §  2,  p.  143,  2d  edit;  Glassington  «. 
Thwaites,  1  Sim.  &  Stu.  182.  —  Mr.  Collyer  (Collyer  on  Partn.  B.  2,  ch.  2, 
§  2,  p.  142, 143,  2d  edit.)  has  remarked ;  **  If  several  persons  enter  into 
partnership,  under  a  stipulation,  that  the  copartners,  or  any  of  theat,  shall 
not,  during  the  continuance  of  the  copartnership,  engage  in  any  business 
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§  210.  The  like  language,  in  partnership  articles, 
will  alsoy  in  scxne  cases,  be  construed  to  import  a  pro- 
hibition to  engage  in  the  same  trade,  upon  a  with- 
diawal  from  the  partnership,  even  when  there  are  no 
express  words  to  the  purpose,  but  the  prohibition  arises 
by  mere  implication.  Thus,  where  by  the  articles  it 
was  agreed,  that  the  trade  of  the  partnership  (that  of  a 
brewer)  should  continue  for  eleven  years,  with  a  pro- 
viso, that  if  either  of  the  parties  should  be  so  minded, 
upon  giving  six  months'  notice  to  the  other,  he  should 
be  at  liberty  to  quit  the  trade  and  mystery  of  a  brew- 
er, and  the  other  party  should  be  at  liberty  to  con- 
^me  the  trade  upon  his  own  account;  it  was  held 
by  the  CcHirt,  that  the  party  giving  such  notice,  upon 
ike  true  interpretation  of  the  words,  ^^to  be  at  lib- 
erty to  quit  the  trade  and  mystery  of  a  brewer,  &c.'' 
was  not  at  liberty  to  engage  in  the  brewery  business- 
oa  his  own  account,  but  was  bound  to  quit  it  alto- 
gether.^ 

^211.  So,  where,  upon  the  retirement  of  one 
of  two  partners  from  a  partnership  in  trade,  it 
Was  left  to  arbitrators  to  determine  (among  other 
ttings)  what  was  to  be  paid  to  the  retiring  partner 
ht  the  good-will  of  the  trade;  and  the  arbitrators, 
i^ion  the  understanding,  that  the  retiring  partner 
feooU  not  set  up  the  trade  in  the  same  street  or  vi- 


than  upon  the  account  and  for  the  benefit  of  the  same  copartner- 
blp  ;  and,  after  the  execution  of  the  articles,  one  of  the  partners  with  the 
of  the  others  becomes  a^  partner  in  a  separate  firm,  the  articles  of 
lip,  coupled  with  such  consent,  will  not  operate  to  make  the  other 
of  the  original  firm  partners  also  in  the  separate  firm.  But  a  per- 
oii  may,  by  the  decree  of  a  Court  of  Equity,  become  a  partner  in  the  sep- 
itate  business  of  his  copartner,  entered  into  without  his  consent,  in 
nolation  of  the  articles." 
1  Cooper  V.  Watson,  3  Doug.  R.  413 ;  S.  C.  2  Chitty,  R.  451. 
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cinity,  awarded  to  him  a  certain  sum  for  his  share  of 
the  good-will  thereof,  which  was  accordingly  paid  by 
the  other  partner ;  and  he  afterwards  set  up  the  trade 
in  the  same  neighborhood  ;  the  Court,  notwithstanding 
the  arbitrators  had  laid  no  express  restraint  on  the 
retiring  partner  in  their  award,  held,  that  he  should 
be  restrained  by  injunction  from  carrying  on  the 
trade  there,  as  it  was  a  violation  of  the  im[died  parol 
understanding  of  all  parties  at  the  time.^ 

^  212.  A  fortiori^  an  injunction  will  lie  in  a  case, 
where,  upon  the  withdrawal  of  a  partner,  it  is  agreed 
between  the  parties,  that  the  business  shall  be  car- 
ried on  by  the  remaining  partners  alone,  if  such  re- 
tiring  partner  should  act  in  any  manner  inconsistent 
with  such  an  agreement.  Thus,  where  the  pl^intilOf  and 
defendant  had  been  partners  in  stage-coaches;  and 
by  an  agreement  on  the  dissolution  of  their  partner- 
ship, it  was  stipulated,  that  the  business,  so  far  as  it 
was  carried  on  between  Newbury  and  London,  should 
belong  to  the  plaintiff,  and  that  the  defendant  should 
not  carry  on  the  business  of  coach  proprietor  between 
Newbury  and  London ;  the  defendant  afterwards  set 
up  a  stage-coach,  which  began  its  journey  at  a  place 
a  few  miles  distant  from  Newbury,  but  travelled 
through  Newbury  to  London.  On  a  bill  filed,  and  an 
affidavit  in  support  thereof,  Lord  Eldon  granted  an 
injunction  to  restrain  the  defendant  from  carrying  on 
the  business  between  Newbury  and  London.  So, 
where  a  company,  in  which  A.  and  B.  were  partners, 
contracted  with  the  Postmaster-General  for  the  service 
of  the  mail,  each  partner  supplying  horses  for  a  dis- 


i  Harrison  v.  Gardner,  2  Madd.  R.  198;  Grow  on  Partn.  cb.  2,  §  4,  p. 
107,  dd  edit. 
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tinct  part  of  the  road ;  but  in  consequence  of  the  bad 
manner,  in  which  A.  horsed  the  coach,  the  Postmaster- 
General   had  been  frequently  obliged  to  suspend  the 
contrac^t ;  it  was  held,   that  B.  might  maintain  an  in- 
junction against   A.   to  restrain  him  from  interfering 
with  B's.  portion  of  the  road,  upon  the  ground  of  the 
irreparable   injury  to  the    partnership,    which   would 
ensue  from  such  an  interference.^ 

§  213.   We  have,  also,  already  seen,  what  the  gen- 
eral rule  of  law  is,  as  to  the  right  and  authority  of  a 
nisyority,  or  of  a  definite  number,  to  direct  and  reg- 
mslate  the  concerns  of  the  partnership.^    This  subject, 
cases  of  partnerships,  composed  of  numerous  per- 
,  frequently  constitutes  a  matter  of  a  special  pro- 
^vision  in   the   articles;   and  so   far  as   the   provision 
xtends,  it  will   form   the   rule   of  the   partnership.^ 
ut    it  will   not   be  extended  by  implication  to  any 
c^ollateral  cases,  although   they   may   fall   within  the 
me,  or  even  a  greater,  mischief.*     Thus,  for  exam- 
,   if  it  is  intended,  that,  in  cases  of  difficulty,  the 
i|ority  shall  have  power  to  wind  up  or  sell  the  con- 
em,  the  authority  must  be  expressly  given ;  for  it  wUl 
ot  be  inferred  from  the  general  language  of  any  pro- 
"^rision,  that  the  majority,  or  any  definite  number  shall 
ve  authority  to  direct  and  regulate  the  concerns  of 
partnership.^     And  in  these,  as  in  the  like  cases, 
e  provision  itself,  so  far  at  least,  as  Courts  of  Equity 


1  CoDyer  on  Partn.  B.  2,  ch.  3,  §  5,  p.  238,  2d  edit ;  WiUiams  v.  Wil- 
1  J.  Wilfl.  Ch.  R.  473,  note ;  Anderson  v.  Wallace,  2  Molloy,  R. 


s  Ante,  §  123  to  125. 

9  Collyer  on  Partn.  R  2,  ch.  2,  §  2,  p.  143, 144,  2d  edit 

-»Ibid. 

^  Ibid. ;  Chappie  v.  Cadell,  Jacob's  R.  537. 
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may  be  called  upon  to  enforce  it,  may  be  oontrolled, 
or  waived  by  the  acquiescence,  or  action  of  the  part- 
ners habitually  in  a  different  course.^ 

^214.  Provision  is,  also,  often  made  in  paitnenhip 
articles,  for  the  expulsion  of  a  partner  for  gross  miaoon- 
duct,  (X  in  cases  of  insolvency,  or  bankruptcy,  or  other 
specially  enumerated  cases.  Of  course,  such  a  proviaicui 
will  govern  in  all  cases,  to  which  it  properly  apjdies. 
And  where  a  provision  is  made  for  insolvency,  the 
question  may  arise  whether  it  means  a  technical  ior 
solvency  under  the  insolvent  debtor's  act,  or  a  men 
inability  to  pay  just  debts,  according  to  the  comnKNH 
use  of  the  phrase  in  commercial  transactions.  Hie 
latter,  it  should  seem,  is  to  be  deemed  the  true 
sense  .^ 

^  215.  It  is  also  usual  to  insert  in  articles  of  part- 
nership a  stipulation,  that  disputes  and  controversies 
between  the  partners  shall  be  referred  to  arbitrators, 
to  be  named  by  the  respective  partners.  It  seems, 
that  no  action  at  law  is  maintainable  for  a  breach  of 
any  stipulation  of  this  sort,  as  it  is  against  the  policy 
of  the  common  law,  and  has  a  tendency  to  exclude  the 
jurisdiction  of  the  Supreme  Courts,  which  are  provided 
by  the  Gtovernment  with  ample  means  to  entertain 
and  decide  all  legal  controversies.^  Besides ;  there  is 
this  additional  difficulty,  that  it  would  be  impractica- 


1  Ante,  §  192 ;  Glassington  v.  Thwaites,  1  Sim.  &  Stu.  124;  Jackson 
V.  Sedgwick,  1  Swanst  R.  460. 

9  Collyer  on  Partn.  B.  2,  ch.  2.  §  2,  p.  151,  152,  2d  edit ;  Parfeer  9. 
Gossage,  2  Cromp.  Mees.  &  R.  617;  Biddlocome  v.  Bond,  4  Adolp.  it 
Ellis,  R.  332. 

3  Gow  on  Partn.  ch.  2,  §  3,  p.  72,  89,  3d  edit ;  Figesr.  Cutler,  8  Stark. 
R.  139 ;  Collyer  on  Partn.  B.  2,  ch.  3,  §  1,  p.  165,  166,  2d  edit;  Kell  t 
HoUister,  1  Wils.  R.  129 ;  WaUon  on  Partn.  ch.  7,  p.  383, 2d  edit. 
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Ue  for  the  party  to  establish  at  the  trial,  that  upon 
such  an  arbitration,  he  would  have  succeeded,  so  as 
to  entitle  him  to  damages.^     In  either  view,  the  stip- 
ulation would  seem  to  be  nugatory  and  futile.     But 
be  this  as  it  may,  it  is  very  clear,  that  no  stipulation 
of  this   sort   will    be   decreed  to  be  specifically   per- 
formed by  a  Court  of  Equity;  not  merely  upon  the 
ground  of  public  policy,  but  also  upon  the  ground  of 
the  utter  inadequacy  of  arbitrators  to  administer  en- 
tire justice  between  the  parties,  from  a  defect  of  power 
id  them  to  examine  under  oath,  and  to  compel  the  pro- 
duction of  papers,  as  well  as  upon  the  ground  of  the 
U"tter  impracticability  of  a  Court  of  Equity's  compel- 
^^Mig   a   suitable  performance  of  such  a  stipulation  be- 
the  parties.*    But,  under  a  clause  of  this  nature, 


3  Ibid. ;  TaUersall  v.  Groote,  2  Bos.  &  Pull.  131 ;  Street  o.  Rigby, 
B0.  815, 8ia 

CoUyer  on  Partn.  B.  2,  ch.  3,  §  1,  p.  165  to  p.  168,  2d  edit ;  Street  o. 
y,  6  Vea.  815,  817,  818;  Tattersall  o.  Groote, 2 Bos.  &  Pull.  131, 135, 
;  ^Wellington  v.  Mcintosh,  2  Atk.  569 ;  Gow  on  Partn.  ch.  2,  H,  p.  103, 
i  C^4,  3d  edit ;  1  Story  on  £q.  Jurisp.  §  670.  —  In  the  case  of  Street  v.  Rig- 
6  Ves.  815,  Lord  Eldon  discussed  the  subject  at  large,  upon  a  covenant 
'this  nature,  and  said ;  *'  It  has  occurred  to  me,  that  in  almost  every  case 
this  0OTt,  the  parties  have  adopted  a  fancy,  that  they  can  make  any  thing, 
contemplation  of  the  Court,  fit  to  be  considered  matter  of  dispute, 
»n  which  they  think  proper  to  dispute.   That  is  not  sa    It  must  be  that. 
Court  will  say  is  fairly  and  reasonably  made  matter  of  dispute. 
ler  circumstance  is,  that  the  parties  do  not  frequently  appreciate 
eSBct  of  such  a  covenant    First,  at  Law,  in  the  case  io  the  Court  of 
Pleas,  the  Judges,  Heath  and  Rooke,  seemed  to  think  it  futile, 
tantamount  to  a  covenant  to  forbear  suit    I  take  notice  of  the  cir- 
^nmiatance,  as  material  with  regard  to  Halflude  v.  Penning ;  for  if  the 
meaning  of  a  covenant  to  refer  is  to  forbear  suit  altogether,  that  covenant 
to  refer,  before  you  bring  suit,  and  to  suspend  it  in  the  mean  time,  would 
stand  upon  principles  pro  tempore,  that,  it  would  be  very  difficult  to  say, 
do  not  apply  to  both  those  covenants.    Suppose  an  action  brought    The 
question  would  be,  what  the  damages  would  have  been,  if  the  defendant 
bad  joined,  and  named  an  arbitrator,  and  evidence  had  been  produced, 
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where  the  partners  do  actually  refer  matters  to  arfair 
trators,  questions  may  arise,  as  to  the  nature  and  ex- 


(and  what  would  be,  could  by  no  means  be  correctly  proved,)  and  an 
award  had  been  made,  giving  some  supposed  sum,  wiiich  no  proof  could 
ascertain.  The  effect,  therefore,  of  such  a  covenant  is,  that  as  die  dam- 
ages are  not  to  be  ascertained  by  evidence,  nominal  damagas  only  cas 
be  got  Whose  fault  is  it  ?  There  are  prudential  ways  of  drawing 
these  articles.  There  might  have  been  an  agieement  ibr  IkfaidatBd 
damages,  to  enforce  a  specific  performance,  if  an  action  could  not  pn>> 
duce  sufficient  damages,  or  equity  would  not  entertain  a  bill  for  a  specific 
performance.  If  they  had  enforced  their  legal  remedy  by  such  a  stipu- 
lated security,  it  would  be  very  diflScult  to  say,  they  would  also  have  a 
remedy  in  equity.  In  the  case  fit>m  Astley's  Theatre,  ( Aadej  «.  WeUoBt 
2  Bos.  &  Pul.  346,)  there  was  no  dispute  in  the  Court  of  Conmion  Pleas, 
that  the  actress  might  have  agreed  upon  a  liquidated  sum  to  be  forfbited 
for  non-attendance,  &c.  The  Court  were  of  opinion  very  praperiy,  that 
where  there  was  a  stipulated  sum  in  the  covenant,  that  was  the  stipulated 
damages ;  and  the  general  sum  of  £200  for  breach  of  any  of  the  articles 
was  a  penalty ;  but  it  was  not  doub.ted,  that  sum  might  have  been  made 
the  liquidated  damages,  if  they  thought  proper.  The  party  must  pot 
himself  in  a  situation  to  have  substantial  damages.  In  this  case  apon  an 
action  thev  could  have  only  I  a, ;  for  they  could  not  ascertain,  what  more 
^ey  were  to  have.  Then,  what  can  they  have  in  Equity  ?  There  is 
considerable  weight  as  evidence  of  what  the  law  is,  in  the  circnmstanee, 
that  no  instance  is  to  be  found  of  a  decree  for  specific  performance  of  an 
agreement  to  name  arbitrators ;  or  that  any  discussion  upon  it  has  taken 
place  in  experience  for  the  last  twenty-five  years.  I  was  counsel  in 
Price  V.  Williams,  (3  Bro.  C.  C.  163 ;  1  Ves.  jun.  365,)  a  caae  which 
justifies  conaiderable  doubts,  whether  the  eulogia  upon  the  domestic 
forum  of  arbitrators  are  well  founded.  That  was  a  case  before  Lord 
Tburlow  upon  a  bill  for  specific  performance  of  such  an  agreement, 
sending  parties  to  arbitrators,  who  might  or  might  not  be  able  to  come 
to  a  decision ;  and  Lord  Thurlow  was  of  opinion  that  the  Court  would 
not  perform  such  an  agreement  The  Court,  if  it  is  not  part  of  the 
agreement,  cannot  give  them  authority  to  examine  upon  oath ;  and  the 
agreement  itself  cannot  authorize  any  person  to  administer  an  oath.  A 
difficulty  arises  fix>m  the  want  of  the  conscience  of  the  party.  This 
Court  has  given  credit  to  itself,  notwithstanding  what  has  passed  in  the 
Court  of  King's  Bench  in  their  rules  upon  attachments,  as  likely  to 
decide  as  well  as  arbitrators ;  and  it  requires  a  strong  case  to  depriTe  a 
person  of  the  right  to  a  decision  here.  In  Price  v.  Williams,  the  accoont 
came  back  very  favorably  to  my  client;  the  result  being,  that  a  very 
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tent  of  the  matters,  upon  which  the  arbitrators  may 
make    their    award.      Thus,    for    example,    if  there 


^Ckiall  ram  was  due  from  him.    A  vast  number  of  exceptions  were  taken ; 

^nd  the  Court  felt  that  sort  of  difficulty  of  dealing  with  the  exceptioM 

^^iuie  led  to  an  arbitration ;  though  at  first  the  Court  would  not  hear  of  it ; 

the  portj,  who  had  not  been  able  to  establish  any  thing  before  the 

V  in  that  mode  gained  several  thousand  pounds.    Then  the  diffi- 

vlty  oecuired  about  the  power  of  this  Court  to  review  the  decision  of 

Tbitmton;  and  in  the  end  my  client  fared  much  worse  than  he  would 

ve  dcme  before  the  Master.    That  case  and  others  led  me  to  adopt- a 

le  never  to  advise  an  arbitration  afterwards.    If  such  a  bill  never  has 

een  usually  fiTed  in  this  Court,  and  if  in  that  instance  Lord  Thurlow 

of  opinion  it  could  not  be  maintained,  the  jurisdiction  would  stand 

pon  principles  not  very  intelligible,  if  a  party,  who  by  the  imbecility 

eHongkng  to  the  covenant  could  recover  only  1«.  damages  in  an  action, 

ing  to  this  Court  for  substantial  justice,  to  have  an  account  taken, 

person,  who  could  not  file   a  bill  for  a  specific  execution  of  the 

to  refer,  can  say,  that  though  he  admits,  neither  of  them  could 

more  than  1$.  at  law,  and  he  cannot  demand  the  relief  by  way 

performance,  he  can  have  it  by  pleading  the  covenant,  if  he 

brouglit  in  the  character  of  a  defendant ;  and  can  compel  the  other  tet 

to  that  tribunal,  to  which  the  defendant,  coming  in  the  character  of 

laintifiE^  could  not  oblige  him  to  resort.    It  is  very  difficult  to  say,  that 

be  the  law  of  the  Court    Then,  is  it  so  ^    I  look  upon  the  case 

f  VtTelUngton  v-  Mcintosh  as  an  authority,  that  at  that  time  it  was  not 

l&w^   of  the  Court.    At  that  period  the  distinction,  taken  in  later 

had  not  obtained ;  that  the  plea,  though  it  might  have  been  good 

to  the  relief,  is  bad,  if  bad  as  to  the  discovery.    As  to  that  the  course 

the  later  authorities  seems  to  have  altered  the  law  of  pleading.    But 

sach  a  point  as  this,  the  plea,  if  good  to  the  relief,  must  be  good 

the  discovery ;  for  this  plea  means  this,  if  any  thing ;  that  the  parties 

in  not  harasei  themselves  by  going  to  Courts  of  Justice ;  but  will  state 

each  other  what  is  in  dispute,  and  refer  that  to  arbitrators ;  and  enter- 

into  snch  a  covenant  they  must  be  taken  to  mean,  that  they  will  be 

with  a  decision  upon  such  discovery  as  arbitrators  can  compel, 

mthoot  snbjecting  each  other  to  the  necessity  for  either  to  be  examined 

oath  before  arbitrators,  who  cannot   examine   them   upon  oath. 

choose   therefore   that   forum,    exclusive  of  the  jurisdiction  of 

^^e    country   to  all    intents    and  purposes;  meaning  that   arbitratom 

^IiSlII  from  beginning  to  end  do  that,  which  they  are  enabled  to  do,  viz.  to 

il^cide  between  them  as  well  as  they  can.    It  would  be  a  breach  of 

covenant,  that  would  entitle  them  to  nominal  damages,  to  file  a  bill  fbr 
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should    be  a  submissioD  to   arbitrators  of  all  matters 
in  difference  between  the  partners,  the  question  may 


discovery,  as  much  as  a  bill  for  discovery  and  relief.  In  Halfliide  9. 
Fenning,  the  whole  of  ray  argument,  according  to  the  report,  amounts  to 
taking  the  distinction  between  discovery  and  relief,  and  putting  the  case 
upon  that  distinction ;  and  if  it  was  so  argued,  I  am  not  surprised,  that 
Lord  Kenyon  should  take  it,  that  the  counsel  thought,  if  not  put  upon 
that,  it  could  not  be  supported.  But  it  is  not  to  be  put  upon  that  dis- 
tinction, but  upon  the  ground  I  have  stated.  It  is  said,  courts  of  law 
think  these  agreements  very  wise.  Kill  0.  Hollister,  however,  shows,  that 
courts  of  law  are  ready  enough  to  say  the  agreement  of  the  parties  shall 
not  oust  their  jurisdiction ;  though  they  permit  it  to  oust  the  jurisdiction 
of  courts  of  equity.  But  they  enforce  the  agreement,  not  as  agreement, 
but  by  granting  an  attachment  for  breach  of  the  rule.  It  is  dealing  a 
little  imperiously  to  say,  that  an  agreement,  which,  made  out  of  cooft, 
would  not  bar  an  action,  if  made  in  court,  shall  bar  a  bilL  It  was  justly 
observed  upon  the  passage  in  Atkyns,  (Wellington  v.  Mcintosh,  2  Atk. 
569,)  that  arbitrators  cannot  administer  an  oath;  and  the  agreement 
will  not  enable  them.  We  see  in  daily  practice  at  law,  the  court  admin- 
isters the  oath ;  and  under  that  the  parties  go  before  the  arbitratcnv.  It 
is  said,  the  party  must  have  discovery  some  way.  But  if  the  distinction 
cannot  be  maintained  between  a  bill  for  discovery  only,  and  for  both 
discovery  and  relief,  it  must  be  said,  they  are  bound  to  go  first  before 
the  arbitrators ;  and  the  party  must  be  brought  there ;  and  must  refer ; 
the  parties  to  be  examined  upon  honor ;  for  they  cannot  upon  oath ;  and 
then  it  is  said,  as  in  the  argument  of  these  cases,  if  it  so  turns  out,  then 
they  are  come  to  this  Court ;  saying,  there  is  then  a  failure  of  the  justice, 
for  which  they  covenanted;  and  therefore  there  is  a  jurisdiction  in  this 
Court  Till  Halfbide  0.  Fenning  no  such  decree  was  ever  heard  ofl 
Next,  expressing  it  in  terms  of  the  highest  respect  and  veneration  for 
that  noble  and  learned  person,  now  no  more,  I  doubt,  whether  it  is  a  very 
wise  exercise  of  the  jurisdiction  of  this  Court,  recollecting,  that  it  is  to 
give  a  relief  beyond  the  law,  not  to  order  the  parties  to  go  to  law  to  take 
the  effect  of  the  stipulated  remedy,  but  under  a  positive  covenant,  not  a 
negative  covenant,  that  they  will  not  sue,  (upon  which  there  would  be 
considerable  difficulty,)  to  send  them  by  way  of  experiment  to  that  juris- 
diction, so  likely  to  miscarrry,  under  the  circumstance,  that  it  has  not, 
unless  received  under  the  authority  of  the  Court,  a  power  to  administer 
an  oath,  where  the  justice  that  tribunal  can  render  is  so  insufficient, 
though  they  have  not  expressly  bound  themselves  by  covenant;  and, 
whether  the  Court  would  not  act  more  discreetly  by  saying,  they  are  in 
a  Court,  where  justice  can  certainly  be  done ;  and  as  they  have  not  stip- 
uhited  to  the  contrary,  their  fate  shall  be  decided  here,  instead  of  send- 
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arise,  whether  it  is   within   the   competency   of  the 
.arfaitiatois  -to  award  a  dissolution  of  tlie  partnership ; 


ing  them  to  so  improvident  a  tribunal.  I  recollect  pasfagee,  in  which 
GoQtts  of  JnBtice,  however  fbll  of  eologia  upon  these  domestic  forums, 
have  recollected  their  own  dignity  sufficiently  to  say,  they  would  not  ba 
ancillary  to  those  forums ;  that  the  parties  should  not  be  permitted  to 
take  their  relief  from  them,  coming  here  for  discovery.  It  is  enough  for 
me  to  say,  it  is  not  a  necessary  consequence  of  a  covenant  to  refer,  that 
the  party  thereby  agreed  to  forbear  to  sue.  I  do  not  enter  into  the  qxu^ 
tion  of  the  e^ect  at  law  of  a  covenant  to  forbear  to  sue.  But,  supposiog 
it  good,  in  strict  law  it  cannot  be  maintained,  that  having  covenanted  to 
refor,  the  party  has  covenanted  to  forbear  to  sue ;  and  if  not,  he  has  only 
left  himself  open  to  an  action  for  damages,  if  he  does  not  refer;  which 
the  suit  does  not  prevent,  if  thought  advisable.  It  would  be  very  strong 
to  say,  that,  where  the  legal  remedy  they  have  provided  for  themselves 
is  utterly  incompetent  to  justice,  this  Court  is  precluded  from  granting 
its  ordimiy  remedy  by  a  covenant,  which  does  not  in  terms  express  aa 
ondertaking  not  to  resort  to  this  Court;  and  must  hold  that  doctrine 
open  a  plea ;  in  that  shape  permitting  the  defendant  to  have  in  substance 
t  specific  performance,  which  would  have  been  refused  to  him  as  a 
plaint  If:  at  th  •  hazard  of  doing  substantial  injustice,  of  a  delay  of  justice 
almost  of  necessity,  and,  where  the  examination  cannot  be  addressed  to 
the  conscience  of  either  the  parties  or  the  witnesses ;  from  which  the 
inbject  cannot  be  debarred,  unless  by  express  terms,  or  necessary  impli- 
cation. That  this  has  not  the  effect  of  barring  the  legal  remedy  is  clear 
fiom  the  cases  at  law,  which  agree,  that  it  is  still  competent  to  him  to  take 
the  legal  remedy.*  Then  why  not  the  equitable  ?  The  competency  to 
tike  both  stands  upon  the  same  principle."  See  also  v^'ilks  v,  Davis, 
3  Meriv.  R.  507.  Mr.  Collyer  has  remarked  (Collyer  on  Partn.  B.  2,  ch. 
3,  §  1,  pu  167, 168] ;  ^  This  leads  us  to  a  more  general  consideration  of 
clauses  of  this  nature.  There  are  many  covenants,  to  which  such  clauses 
may  be  added  with  effect ;  but  there  are  others,  the  breach  of  which  does 
Qot  admit  of  compensation  by  liquidated  damages,  and  to  which,  therefore, 
they  cannot  properly  be  applied.  Thus,  on  the  one  hand,  if  the  covenant 
be  such,  that  the  breach  of  it  must  of  necessity  be  uncertain  in  its  nature 
and  amount,  then,  if  liquidated  damages  be  reserved,  they  will  be  deemed 
the  real  damages,  and  a  verdict  in  an  action  on  the  covenant  will  be 
found  for  the  amount  of  the  liquidated  damages.  On  the  other  hand,  if 
the  breabh  of  covenant  be  attended  with  certain  damage;  as,  for  in- 
stance, if  it  consist  in  the  omission  to  pay  a  certain  sum  of  money ;  in 
tacb  case,  although  liquidated  damages  be  reserved  eo  nomine,  they  will 
be  considered  by  a  jury  only  in  the  nature  of  a  penalty,  and  the  real 
damages  will  be  measured  by  the  sum  omitted  to   be   paid.     In  a 

28* 
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and  it  has  been  held,  that  they  may.^  So,  upon  a 
like  broad  submission,  and  also  giving  authority  to, 
arbitrators  to  dissolve  the  partnership  upon  such 
terms  and  conditions,  as  they  might  prescribe,  it  has 
been  held,  that  the  arbitrators  may  provide,  that,  upon 
the  dissolution,  one  partner  shall  not  carry  on  the 
trade  within  a  particular  prescribed  distance  of  the 
place,  where  the  remaining  partners  are  to  carry  it 
on.'  So,  upon  a  general  submission  by  partners  of 
all  actions,  notes,  accounts,  dealings,  controversies, 
and  demands,  in  law  or  equity,  it  has  been  held,  that 
it  is  competent  for  the  arbitrators  to  award,  that 
one  of  the  partners  shall  take  all  the  joint  property, 
he  paying  to  the  other  a  sum  in  gross,  and  also  dis- 
charging all  the  partnership  debts.' 


late  case,  even  where  the  real  damage  was  uncertain,  yet,  as  it  was 
evidently  far  less  than  the  amount  of  the  liquidated  damages,  the 
Court  of  Common  Pleas,  although  the  language,  in  which  the  liqui- 
dated damages  were  agreed  to  be  paid,  was  the  strongest,  that  could  be 
employed,  referred  it  to  the  prothonotary,  to  ascertain,  what  damages,  if 
any,  the  plaintiff  had  sustained,  and  how  much,  if  any  thing,  ought  to  be 
paid  to  the  plaintiff  Mr.  Jarman,  in  commenting  upon  this  case,  ob- 
serves, that,  upon  the  reasoning  there  adopted  by  the  Court,  it  is  obvious, 
that  a  covenant  to  pay  a  sum  of  money  as  liquidated  damages,  on  the 
breach  of  any  one  of  a  series  of  stipulations,  must  in  all  cases  be  nugatory 
as  the  covenant  necessarily  embraces  acts  of  various  degrees  of  import^ 
ance,  all  which  cannot  with  equal  justice  be  compensated  for  by  the 
payment  of  the  same  sum ;  if  it  were  sufficient  in  regard  to  some,  it  must 
be  excessive  as  to  others ;  the  consequence  is,  that,  in  order  to  give  an 
effectual  remedy  for  the  recovery  of  a  sum  of  money  as  stipulated  dam- 
ages in  such  a  case,  a  distinct  and  separate  amount  should  be  assessed, 
as  the  measure  of  compensation  on  the  breach  of  each  several  contract" 

1  Collyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  152,  8d  edit. ;  Green  v.  Waring, 
1  Wm.  Black.  475. 

8  Ibid, ;  Morley  v,  Newsome,  5  Dowl.  &  Ryl.  317. 

3  Byers  v.  Van  Deusen,  5  Wend.  R.  268. 
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CHAPTER  XL 

REMEDIES    BETWEEN   PARTNERS. 

^  216.  These  are  the  .most  material  considera^ 
tions,  which  seem  proper  to  be  brought  before  the 
learned  reader,  as  to  the  true  interpretation  and 
construction  of  partnership  articles,  so  far  as  they 
have,  9s  yet,  come  under  judicial  cognizance  and  de- 
cision. They  are  necessarily  imperfect ;  but  at  the 
same  time  they  may  serve  in  some  degree,  as  lights 
and  guides,  to  direct  our  inquiries  in  analogous  cases, 
and  to  point  out  the  difficulties  to  be  surmounted,  as 
well  as  the  defects  to  be  avoided. 

^  217.  The  next  inquiry  naturally  presented  is,  as  to 
the  remedies,  which  belong  to  partners  themselves, 
either  at  law  or  in  equity,  during  the  continuance  of  the 
partnership,  either  to  enforce  the  particular  stipula- 
tions, contained  in  the  articles  of  partnership,  or  other 
duties  and  obligations,  which  arise  by  operation  and 
implication  of  law.  A  full  examination  of  this  topic 
properly  belongs  to  a  treatise  on  remedies  and  plead- 
ings at  law  and  in  equity,  and  is  beside  the  purpose 
of  the  present  Commentaries ;  but  it  may  be  found 
discussed  at  large  in  elementary  works,  devoted  to  the 
consideration  of  remedies  at  law  and  in  equity.^  It 
may  not,  however,  be  without  use  to  bring  together, 
in  this  place,  some  general  suggestions  and  doctrines. 


1  See  Collyer  on  Partn.  B.  2,  ch.  3,  §  1,  p.  162  to  Id.  §  5,  p.  S257, 2d  ed. ; 
Gow  on  Partn.  ch.  2,  §  3,  p.  G9  to  §  4,  p.  116, 3d  edit 
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applicable  to  the  subject,  which  may  serve  to  explain 
other  decisions,  or  to  clear  away  lurking  doubts. 

^  218.  Wherever  there  is  an  express  stipulation  in 
the  partnership  articles,  which  is  violated  by  any 
partner,  an  action  at  law,  either  assumpsit,  or  cove- 
nant, as  the  case  may  require,  will  ordinarily  lie,  to 
recover  damages  for  the  breach  thereof.^  In  many 
cases,  indeed,  such  damages  may  be  merely  nominal, 
and  inadequate  for  redress.  But  still  we  must  take 
the  law,  as  we  find  it ;  and  in  such  cases,  as  in  scHne 
other  relations  in  life,  we  enter  into  the  connexion  for 
better  or  for  worse.* 

^  219.  It  is  sometimes  laid  down  by  elementary 
writers,  that,  during  the  continuance  of  the  partner- 
ship, an  action  at  law  will  lie  by  one  partner  against 
the  others,  for  moneys  advanced,  or  paid,  or  contrib- 
uted, on  account  of  the  partnership,  or  of  the  debts  and 
obligations  incurred  thereby.^     But  this  doctrine,  in 


1  Gow  on  PartiL  ch.  2,  §  3,  p.  69  to  p.  73, 3d  edit 

S  Ck>]lyer  on  Partn.  R  2,  ch.  2,  §  ],  p.  131,  2d  edit;  Goodman  o. 
Whitcomb,  1  Jac.  &  Walk.  569,  572;  Wray  v.  Hutchinson,  2  Mylne  & 
Keen,  235 ;  1  Story  on  Eq.  Jurisp.  §  659  to  665 ;  Gow  on  Partn.  ch.  2,  §  3, 
p.  69  to  p.  93,  3d  edit  —  The  action  of  account  seems  properly  applicable 
only  to  cases,  where  the  partnership  is  ended.  See  1  Story  on  Eq.  Jurisp. 
§  659  to  665 ;  Gow  on  Partn.  ch.  2,  §  3,  p.  68,  69,  70 ;  Id.  p.  73,  74,  3d  ed. ; 
Wray  r.  Milestone,  5  Mees.  &  Welsh.  21 ;  Foster  v,  Alanson,  2  Term  R. 
479;  Duncan  v.  Lyon,  3  John.  Ch.  R.  351, 3(»1,  362.  Actions  of  tort  can 
scarcely  be  maintained  at  law  by  one  partner  against  the  other,  touching 
the  partnership  property ;  even  if  one  partner  should  wilfully  destroy  the 
property.  (Gow  on  Partn.  ch.  2,  §  3,  p.  89  to  p.  93,  3d  edit ;  Colly er  on 
Partn.  B.  2,  ch.  3,  §  8,  p.  257, 268, 2d  edit).  The  appropriate  remedy  seems 
to  be  in  equity. 

3  See  Gow  on  Partn.  ch.  2,  §  3,  p.  79,  80,  81,  citing  Abbott  v.  Smith,  2 
W.  Black.  R.  947,  and  what  was  said  by  Liord  Kenyon  in  Merry  weather 
V.  Nixon,  8  Term  R.  186,  and  by  Mr.  Justice  Bayley  in  Ansell  v,  Wa- 
terhouse,  6  Maule  &  Selw.  390,  and  Holmes  v.  Williamson,  6  Maule  A 
Selw.  158.  See  also  1  Montagu  on  Partn.  ch.  4,  p.  50 ;  Cary  on  Partn. 
65. 
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the  general  terms,  in  which  it  is  laid  down,  is  utterly 
untenable,  and  inconsistent  with  the  rights,  and  duties, 
and  relations  of  the  partners  with  each  other.^     It  is 


1  Mo0t  of  the  cases,  which  are  rapposed  to  inculcate  this  doctrine,  torn 
upon  other  very  distinct  grounds.  They  are  nearly  all  summed  np  in 
Mr.  CoUyer's  valuable  Treatise.  (CoUyer  on  Partn.  B.  2,  ch.  3,  §  S,  p. 
174  to  p.  193).  They  are  cases,  (1).  where  either  the  debt  was  a  separate 
debt  and  not  a  partnership  debt  (Smith  v.  Barrow,  2  Term  R.  476;  Gow 
on  Parte,  ch.  2,  §  3,  p.  75,  76,  77,  3d  edit).  (2).  Or,  a  separate  and  dii- 
tinct  security,  or  negotiable  instrument,  was  given  by  one  paiteer  to  an- 
other on  the  parteership  account.  (Preston  v.  Strutton,  1  Anstr.  R.  50 ; 
Tenning  v.  Leckie,  13  East,  R.  7).  (3).  Or,  where  the  contract  was  pre- 
liminary to  the  parteership,  and  merely  in  contemplation  of  it ;  such  ai 
a  ptomise  to  ccmtribute  so  much  to  the  partnership  funds,  in  stock  or 
money.  (Gale  v.  Leckie,  2  Starkie,  R.  107;  Venning  v.  Leckie,  13  East, 
R.  7;  Hehna  o.  Smith,  7  Bing.  R.  709).  (4).  Or,  where  the  case  is  one 
of  part-owners  or  joint  contractors,  and  not  of  partners.  (Helme  v.  Smithy 
7  Bing.  R.  709 ;  Graham  v.  Robertson,  2  Term  R.  282;  Sadler  o.  Nixon, 

5  Bam.  Sl  Adolp.  986).  (5).  Or,  where  the  money  or  funds  have  been 
iroluntarily  separated  from  the  partnership  stock  or  moneys,  and  appro- 
jNriated  to  one  parther,  and  he  alone  is  interested  in  a  contract  touching 
the  same.  (Coffee  v.  Brian,  3  Bing.  R.  54 ;  Jackson  v.  Stopherd,  2  Cromp. 
^L  Mees.  361 ;  Wilson  v.  Cutting,  10  Bing.  R.  436 ;  Sharp  v.  Warren, 

6  Price,  R.  132).    (6).  Or,  where  a  balance  has  been  struck,  and  a  sepa^ 
Tate  promise  made  to  pay  the  same  to  one  partner.    (Moravia  v.  Levy, 
2  Term  R.  463,  note;  Foster  v.  Alanson,  2  Term  R.  479;  Preston  «. 
Strutton,  1  Anst  R.  50;  Brierly  v.  Crippe,  7  Carr.  &  Payne,  709 ;  Wray 
V.  MUestone,  5  Mees.  &  Welsh.  21 ;  Henley  v.  Soper,  8  Bam.  Sl  Cresw. 
16 ;  Winter  v.  White,  1  Brod.  &  Bing.  R.  350).    See  also  Gow  on  Parts. 
ch.  2,  $  3,  p.  69  to  p.  97,  3d  edit ;  Fromont  v.  Coupland,  2  Bing.  R.  170 ; 
Carr  v.  Smith,  5  Adolp.  Sl  £11.  New  R.  128, 138.    But  the  mere  fact  that 
an  account  has  been  taken  and  balance  struck  between  partners  at  a  cer- 
tain period  during  the  parteership,  would  not  entitle  any  partner  to  main- 
tain ui  action  therefor,  unless  agreed  to  generally  by  all  the  partners.    In 
Carr  v.  Smith  5  Adolp.  &  Ell.  New  R.  138,  Lord  Denman  said ;  *<  The  case 
of  Fromont  v.  Coupland,  and  other  similar  cases,  seem  to  limit  the  action 
to  a  settlement  of  accounts  on  a  final  close  of  all  parteership  transac- 
tions; but  this  case  does  not  necessarily  raise  that  question ;   for  at  all 
events  the  settlement,  in  order  to  ground  an  action,  must  be  one  which  is 
binding  and  conclusive  upon  the  parteers.    Now  it  does  not  appear  here 
that  the  adjustment  and  settlement  was  ever  agreed  to  by  all  the  parteers, 
nor  indeed  by  the  plaintiff  and  the  testator:  if  therefore  it  were  binding 
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tAie,  that  one  partner  may  maintain  an  action  at  law 
against  the  other  partners,  or  any  one  or  more  of 
them,  for  moneys  advanced,  or  paid,  or  contributed  at 
their  request  for  their  separate  and  distinct  account 
and  benefit.  But  this  is  upon  the  plain  ground,  that 
it  has  no  connexion  with  the  partnership  concerns 
and  liabilities ;  and  that  the  transactions  or  contracts 
are  between  the  parties  in  their  several,  distinct,  and 
independent  capacities,  separate  from  the  partner- 
ship. For  there  is  no  incompetency  in  partners  to 
enter  into  contracts  with  each  other,  as  individuals,  in 
matters  dehors  the  partnership  concerns  and  business.^ 
But  this  is  very  different  from  the  case  of  a  partner's 
entering  into  contracts  with  the  partnership,  as  such, 
or  of  his  paying  moneys,  or  incurring  lialnlities  on 
account  thereof,  he  being  in  all  such  cases  one  of  the 
parties  in  interest,  and,  as  such,  bound  jointly  with 
the  others  to  contribute  towards  the  discharge  of  the 
common  obligations  of  the  partnership.^ 


and  conclusive  on  them,  it  must  have  been  so  by  reason  of  the  power  con- 
fided to  the  persons  who  drew  it  up,  and  in  that  case  it  would  be  an  award, 
and  required  a  stamp.  It  would  come  within  the  authority  of  Jebb  «• 
ITKierman,  rather  than  within  Boyd  v.  Emmerson,  Sybray  o.  White,  and 
similar  cases." 

1  Gow  on  Partn.  ch.  2,  §  3,  p.  75,  76, 3d  edit. ;  Coffee  v.  Brian,  3  Bingr. 
R.  54 ;  Smith  v.  Barrow,  3  Term  R.  476 ;  Nockels  v.  Crosby,  3  B.  & 
Cresw.  814 ;  Collyer  on  Partn.  B.  2,  ch.  3,  ^  2,  p.  175  to  p.  178, 2d  edit ; 
1  Story  on  £q.  Jurisp.  §  664  to  666 ;  Watson  on  Partn.  ch.  8,  p.394  to  p. 
409, 2d  edit 

9  Gow  on  Partn.  ch.  2,  §  3,  p.  77,  78,  79 ;  Holmes  v.  Higrgios,  1  Banu 
&  Cresw.  74 ;  Milbum  v,  Codd,  6  Barn.  &  Cresw.  419 ;  Neale  v.  Turton, 
4  Bing.  R.  149 ;  Teague  v.  Hubbard,  8  Barn.  &  Cresw.  345 ;  Geddei  «. 
Walhice,  2  Bligh,  R.  270 ;  Collyer  on  Partn.  B.  2,  ch.  3,  §  2,  p.  174  to  p. 
178,  2d  edit ;  Worrall  v.  Grayson,  Tyrw.  &  Grang.  R.  477,  480 ;  S.  a 
1  Mees.  &  Welsh.  166 ;  Brown  v.  Tapscott,  6  Mees.  &  Welsh.  119, 123; 
Bovill  V.  Hammond,  6  Bam.  &  Cresw.  149 ;  Pearson  o.  Skelton,  1  Mees, 
&  Welsh.  504 ;  a  C.  Tyrwh.  &  Grang.  R.  848 ;  Saddler  o.  Nixon,  5 
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^  220.  This  doctrine  is  not  confined  to  cases  of 
noneys  paid^  or  debts  incurred,  or  contributions  made, 
by  one  partner  on  account  of  liabilities  of  the  part- 
nership, resulting  from  contracts,  binding  the  same; 
but  it  eqoally  applies  to  moneys  paid,  and  debts  in- 
curred, and  contributions  made,  by  one  partner  on 
account  of  negligences  and  torts,  affecting  the  part- 
oiership.^     In  the  ordinary  course  of  things  there  is 
not,  indeed,  as  is  well  known,  any  right  of  contribu- 
tion allowed  by  the  common  law  between  joint  wnmg- 
^oers,-  where  one  has  paid  the  whole  damages  or  ex- 
penses occasioned  thereby.^    And  this  rule  is  just  as 
applicable  to  partners,  as   to   other   persons.'     But, 
then,  the  rule  is   to  be  understood  according  to  its 
"true  sense  and  meaning,  which  is,  where  the  tort  is  a 
iLnown  meditated  wrong,  and  not  where  the  party  is 
acting  under  the  supposition  of  the  entire  innocence 
^md  propriety  of  the  act,  and  the  tort  is  merely  one 
^by  construction  or  inference  of  law.'*     In  the  latter 
^zase,  although  not  in  the  former,  there  may  be,  and 
;j)roperly  is  a  contribution  allowed  by  law  for  such  pay- 
:xiients  and  expenses  between  the  constructive  wrong- 
^5oers,  whether  partners,  or  not.*     Still,  however,  the 
^Kime  difficulty  occurs  at  law  in  such  cases  of  con- 
structive torts,  as  in  cases  of  contracts  ;  and  no  remedy 


&  Adolp.  986 ;  Haskell  o.  Adama,  7  Pick.  59 ;  1  Story,  Eq.  Jnriap. 
§  679, 680, 681. 

1  Peanan  v.  Skdton,  1  Mees.  &  Welsh.  504 ;  S.  C.  Tyrwh.  &  Grang. 

*  Merryweatber  v.  Nixon,  8  Tenn  R,  186. 

3  Peanon  v.  Skelton,  1  Mees.  &  Welsh.  504 ;  S.  C.  Tyrwh.  &  Grang. 
H.848. 
^  Adamson  o.  Jarvis,  4  Bing.  R.  66. 
*Ibid. 
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at  law  is  maintainable  therefor  between  the  partners. 
The  remedy,  as  we  shall  presently  see,  must  be 
administered  in  another  tribunal.^ 

^221.  The  ground,  why  at  law,  independent  of  any 
special  covenant,  or  any  distinct  several  contract,  one 
partner  cannot  maintain  a  suit  against  the  other  part- 
ners for  moneys  paid,  or  advanced,  or  contributed,  or 
liabilities  incurred,  on  account  of  the  partnershipi 
may  be  readily  explained  in  a  satisfactory  manner. 
In  the  first  place,  upon  the  mere  technical  principles 
of  the  common  law,  one  partner  cannot  sue  the  oth- 
ers for  a  contribution  or  payment  made  for  a  just 
partnership  liability ;  for  in  such  a  suit  all  the  part- 
ners, including  himself,  must  be  made  defendants ; 
and  it  is  clear,  upon  the  acknowledged  princijdes  of 
pleading  at  the  common  law,  that  a  party  cannot  at 
once  be  a  plaintiff  and  a  defendant  in  the  same  suit ; 
or,  in  other  words,  he  cannot  sue  himself,  either 
alone,  or  in  conjunction  with  otliers.^     But  a  reason, 


1  Pearson  v.  Skelton,  1  Mees.  &  Welsh.  504 ;  S.  C.  Tyrw.  Sl  Grang. 
R.  848. —  In  this  case  Mr.  Baron  Parke  is  reported,  in  Tyrw.  &  Gnmger, 
850,  851,  to  have  said ;  **How  were  the  profits  divided?  Did  the  part- 
ners divide  the  net  profits,  afler  the  payment  of  all  expenses,  or  the  grom 
piofitB  according  to  the  number  of  miles,  that  each  partner  horsed  Uie 
coach  ?  If  the  latter  was  the  case,  there  was  no  common  fund,  and  you 
will  be  entitled  to  a  rule ;  but  if  there  was  a  partnership  fund,  out  oi 
which  losses  wero  to  be  paid,  your  remedy  is  in  equity.  We  will  con- 
sult the  Lord  Chief  Justice,  and  ascertain,  what  evidence  he  has  upon  his 
notes,  as  to  the  existence  of  a  partnership  fund.  With  respect  to  the 
first  objection  taken  at  the  trial,  it  does  not  apply*  On  a  subsequent 
day  Parke  B.  said,  that  on  consulting  the  notes  of  the  Lord  Chief  Justice 
it  appeared,  that  there  was  a  partnership  fund,  out  of  which  the  expenaea 
were  first  to  be  paid,  and  the  residue  divided  among  the  partners ;  con- 
sequently the  non-suit  was  right"    See  ante,  §  61,  and  note. 

s  CoUyer  on  Partn.  B.  2,  ch.  3,  §  2,  p.  188  to  p.  193, 2d  edit ;  Boaanquet 
0.  Wray,  6  Taunt.  R.  597 ;  Moffat  v.  Van  Millingen,  cited  2  Bos.  Sl  PuD. 
124,  note ;  Mainwaring  v.  Newman,  2  Bos.  &  Pull.  120 ;  De  Tastet  v. 
Shaw,  1  Bam.  ^  Aid.  664;  Neale  v.  Tarton,  4  Bing.  R.  149;  Teagne  v. 
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£ur  more  satisfactory,  because  it  is  in  no  shape  found- 
ed upon  technical    principles,  is,  that  until  all  thu 


Sabbard,  9  Barn.  &,  Creew.  533 ;  Brown  v.  Tapscott,  6  Mees.  &,  Welab. 
!119y  123 ;  Holmes  v.  Higgins,  1  Bam.  Sl  Cresw.  74  ;  Malyne's  Let 
JHerc.  pw  310;  Niven  «.  Spikeman,  12  John.  R.  401 ;  1  Story,  Eq.  JuiigpL 
S  664,  665, 679;  Josea  «.  Yatiea,  9  Barn.  6l  Creaw.  532.  —  In  thia  reject 
^he  Roman  law,  the  law  of  France,  and  the  law  of  Scotland,  present  a 
ximiked  contrast  to  the  common  law.    In  the  jurisprudence  of  each  of 
•g'hma  latter  couDtries  the  firm  is  treated  in  its  aggregate  capacity,  •■ 
leaving  an  independent  existence,  somewhat  like  a  quasi  corporation; 
^uid  the  firm  may,  therefore,  sue,  and  be  sued  by  a  single  partner,  with- 
^aot  any  repugnancy,  exactly  as  a  member  of  a  corporation  may  sue,  and 
'be  sued  by  the  corpontioD  itself.    In  this  respect  there  is  an  analogy  Id 
'ftJie  proceedings  in  our  Courts  of  Equity,  where  one  partner  is  entitled 
^%u>  sue  all  the  other  partners  for  an  adjustment  of  the  partnership  con- 
dsems,  or  for  any  transacticms  growing  out  of  the  same  concerns.    Mir. 
ill  (2  Bell«  Comm.  R  7,  p.  619, 620,  5th  edit)  sUtes  the  Scottidi  law  m 
^^oUowB.    ^  Some  lawyers  have  considered  the  obligation  of  the  compaiiy 
only  the  joint  and  several  obligations  of  the  partners.    But  this  is  not 
in  the  law  of  Scotland.    The  partnership  is  held  as,  in  law,  a 
^parmte  person;   capable  of  maintaining  independently  the  relations  of 
Lebtor  and  creditor.    As  a  separate  person,  the  company  is  known  and 
x-necojpused  in  obligations  and  contracts  by  its  separate  name  or  firm,  as 
personal  appellation.    But  it  cannot  hold  feudal  property  in  tlje  social 
It  is  a  consequence  of  this  separate  existence  of  the  company  as 
person,  that  an  action  cannot  directly,  and  in  the  first  instance,  be 
lintained  against  a  partner  for  the  debt  of  the  company.    The  demand 
inst  be  made,  first,  against  the  company ;  or  the  company  must  have 
to  pay,  or  have  dishonored  their  bill,  before  the  partner  can  he 
^i^-alled  on.    It  also  follows,  that  the  partners  are  guarantees  or  soreties 
:J=c>r  the  company;  not  proper  or  principal  debtors^     And  so,  although 
^  iligence  may  proceed  against  the  partners  directly,  the  company  having 
^sailed  to  pay  according  to  their  obligation ;  and  although  personal  dili^ 
neceosanly  can  proceed  only  against  the  individuals,  the  estate  of 
le  partner  can,  in  bankruptcy,  be  charged  only  with  the  balance  rth 
sxaaining  due,  after   what   may   be   drawn  from  the  ccxnpany  estatap 
AjuAher  consequence  is,  that  the  creditors  of  a  partner,  if  they  wonld 
«Lttach  his  share,  must  arrest  in  the  hands  of  the  company  as  a  separatQ 
person.    Action  or  diligence  seems  to  be  legally  competent  by  a  coo!* 
pany  firm ;  or  against  the  partnership  by  its  firm ;  though  personal  exe- 
cution, of  course,  is  possible  only  against  the  individuals.    But  so  many 
doubtB  have  been  raised  of  late  on  these  points,  that  the  safer  course  is 
to  use  the  names  of  the  partners.    Sequestration  of  the  company's  estate 
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partnership  concerns  are  ascertained  and  adjusted,  it 
is  impossible  to  know,  whether  a  particular  partner 
be  a  debtor  or  a  creditor  of  the  firm;  for  although' 
he  may  have  advanced  large  sums  of  money  on  ac- 
count thereof,  he  may  be  indebted  to  the  firm  in  a 
much  larger  amount.  Now,  a  settlement  of  all  the 
partnership  concerns  is  ordinarily,  during  the  contin- 
uance of  the  partnership,  unattainable  at  law;  and 
even  in  equity  it  is  not  ordinarily  enforced,  except 
upon  a  dissolution  of  the  partnership.  If  one  part- 
ner could  recover  against  the  other  partners  the 
whole  amount  paid  by  him  on  account  of  the  part- 
nership, they  would  immediately  have  a  cross  action 
against  him  for  the  whole  amount,  or  his  share  there- 
of ;  and  if  he  could  recover  only  their  shares  thereof, 
then,  in  order  to  ascertain  those  shares,  a  fcfll  account 
of  all  the  partnership  concerns  must  be  taken,  and 
the  partnership  itself  wound  up.  This  would  mani- 
fesdy  be  a  most  serious  inconvenience,  as  well  as  a 


proceeds  in  the  name  of  the  firm.  In  England,  a  doctrine  prevails,  which 
does  not  accord  with  the  law  of  Scotland,  and  which,  perhaps,  is  to  be 
ascribed  to  a  difference  of  principle,  on  the  point  now  under  discussion. 
At  law,  in  England,  there  can  be  no  debt  between  two  partnerships,  of 
each  of  which  one  person  is  a  partner ;  and  this  on  the  ground,  that '  no 
man  can  contract  with  himself,  and  therefore  cannot  bind  himself  in  the 
society  of  one  set  of  persons  to  another,  in  which  he  is  also  a  partner. 
It  is  allowed,  that  the  contract  is  available  in  equity,  but  not  in  law.  In 
Scotland,  debts  between  companies,  in  which  the  same  individual  is  part- 
ner, are  every  day  sustained  as  quite  unexceptionable."  See  Pothier,  de 
Society,  n.  135, 196.  The  Roman  law,  while  it  ordinarily  gave  the  action 
pro  socio  only  in  cases  of  a  dissolution  of  the  partnership,  excepted 
special  cases.  Nonnunquam  necessarium  est,  et  manente  societate,  agi 
pro  socio ;  veluti,  cum  societas,  vectigalium  causfL,  coita  est,  propterque 
varies  contractus  neutri  expediat  recedere  a  societate,  nee  refertur  in 
medium,  quod  ad  aherum  pervenerit  Dig.  Lib.  17,  tit  2, 1.65,  §  15;  Id. 
L  52;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  da 


cm.  XI.]        REMEDIES   BETWEEN   PARTNERS.  339 


hange  of  the  original  contract,  from  a  joint  contract 

f  all  the  partners,  in  soUdoy  to  a  several  contract, 

eh  for  his  own  aliquot   part  of  the   final   balance, 

ue  to  a  particular  partner  upon  a  special   transac- 

^     And  in  cases  of  this  sort  the  maxim  may  justlj 

pply;   Frusira  petis^  quod  statim  alteri  reddere  cO' 

eris  f  or,  as  it  is  sometimes  expressed ;  Frustra  pe^ 

^erit,  quod  max  rediturus  esset? 

§  222.  But,  although,  in  cases  of  the  sort  above- 
entioned,  no  remedy  lies  at  law ;  yet  in  equity  an 
ppropriate  remedy  may  and  will  be  granted,  wher- 
ever it  is  ex  €equo  et  bono  necessary  and  proper ;  for, 
^n  equity,  there  is  no  difficulty  in  one  partner's  suing 
^tlie  other  partners  for  money  advanced,  or  contribu- 
-iiions  made,  or  liabilities  incurred  simply  on  the  ground, 
^tihat  it  has  its  foundation  in  a  partnership  transaction, 
1.^  in  other  respects  the  suit  is  unobjectionable,  as  no 
chnical  difficulty  occurs  in  equity,  as  to  the  joinder 
f  all  the  proper  parties  to  the  suit/  Indeed  the  ordi- 
ary  remedy  now  administered  in  matters  of  account, 
requiring  an  account  between  partners,  is  exclu- 
vely  in  equity.*    But  this  subject,  which  is  rarely, 


1  Collyer  on  Partn.  B.  2,  ch.  3,  §  2,  p.  174  to  p.  193, 2d  edit ;  Harvey  v. 
CTirickett,  5  Maule  &  Selw.  336 ;  Gow  on  Partn.  cb.  2,  §  3,  p.  69  to  p.  77, 
3d  edit;  Id.  ch.  2,  §  4, p.  93  to  p.  102. 

^  Branch  Maxims,  p.  51,  Amer.  Edit  1824 ;  Jenkins,  Cent  256. 
3  Collyer  on  Partn.  B.  2,  cb.  3,  §  2,  p.  175, 2d  edit ;  1  Story  on  Eq. 
J  ojitp.  §  664. 

-*  Collyer  on  Partn.  B.  2,  ch.  3,  §  2,  p,  174  to  p.  193, 2d  edit ;  Id.  ch.  3| 

§  7,  p.  245  to  p.  249 ;  Abbott  v.  Smith,  2  Wm.  Black.  947 ;  Gow  on  Partn. 

ch.  2,  §  4,  p.  93  to  p.  102,  3d  edit ;  1  Story,  Eq.  Jurisp.  §  666  to  674 ;  R 

§  679, 680 ;  Pearson  v.  Skelton,  1  Mees.  &,  Welsh.  R.  504 ;  S.  C.  Tyrw. 

&  Grang.  R.  848. 

5  Collyer  on  Partn.  B.  2,  ch.  3,  §  4,  p.  197  to  p.  232,  2d  edit ;  Duncan 
»•  Lyon,  3  John.  Ch.  R.  351,  361,  362,  363;  Gow  on  Partn.  ch.  2,  §  3,  p. 
73, 74, 3d  edit ;  Id.  ch.  2,  §  4,  p.  93  to  p.  102. 
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if  ever  acted  upon  in  Courts  of  Equity^  except  upon  a 
dissolution  of  the  partnership,  will  more  apfMopriate* 
\j  occur  in  another  place.^ 

^  223.  The  Roman  law  did  not  to  the  same  extent, 
or  precisely  in  the  same  manner,  as  our  law,  recog- 
nise the  distinction  between  remedies  at  law  and 
remedies  in  equity,  although  it  is  very  clear,  that  aa 
analogous  distinction,  between  suits  in  the  ordinary 
f(mim,  and  suits  ex  aqtio*  et  bono  before  the  PraetcNr's 
forum,  was  well  understood,  and  fully  acted  upon. 
But,  in  cases  of  partnership,  owing  to  the  complicated 
nature  thereof,  a  special  remedy  was  {Nrovided,  com- 
monly called  the  Actio  pro  socio^  the  nature,  character, 
aad  operation  whereof  is  fully  exfdained  in  the  Digest.* 

^  224.  And,  here,  a  question  of  a  local  and  general 
nature  may  arise,  when,  and  under  what  circumstances, 
and  to  what  extent.  Courts  of  Equity  will  interfere  to 
enforce  either  the  express  or  implied  duties  and  obli- 
gations of  partners  inter  sese.  In  respect  to  such  du- 
ties and  obligations,  as  are  of  a  positive  and  perscmal 
nature,  it  seems  difficult  to  perceive,  how  Courts  of 
Equity  can  enforce  a  specific  performance  of  them ; 
and,  therefore,  in  case  of  a  breach  thereof,  the  injured 
party  must  be  left  to  his  remedy,  if  any,  at  law.^     But 


1  Ibid. ;  post,  §  228,  229 ;  Forman  v.  Homfray,  2  Vcs.  &  Beam.  329 ; 
Harrison  v.  Armitagre,  4  Madd.  R.  143;  Richards  v.  Davies,  2  Russ.  R. 
347;  Loscombe  v.  Russell,  4  Sim.  R.  8 ;  Knebell  v.  White,  2  Younge  & 
Coll.  15 ;  Glassing^n  v.  Thwaites,  1  Sim.  &  Stu.  124,  and  the  Reporter's 
notes  (a)  and  (b) ;  Natusch  v.  Irving,  Gow  on  Partn.  App.  398, 3d  edit ; 
Wallworth  r.  Holt,  4  Mylne  &  Craig.  519, 635,  639. 

«  Dig.  Lib.  17,  tit  2, 1.  31,  32,  33, 34,  &c.;  Pothier,  Pand.  lib.  17,  tit 
2,  n.  30  ton.  54. 

3  Kemble  r.  Kean,  6  Sim.  R.  333;  Clarke  r.  Price,  1  Wils.  Ch.  E.  157; 
Kimberley  v.  Jennings,  6  Sim.  R.  340 ;  Collyer  on  Partn.  B.  2,  cb.  2,  $  2, 
p.  142, 2d  edit;  Id.  B.  2,  ch.  2,  §  1,  p.  131 ;  2  Stoiy,  £q.  Jurisp.  §  723  a. 
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the  same  olgection  does  not  seem  to  apply  to  cases, 
where  the  relief  sought  is  to  enforce  the  due  obser- 
Tance  of  negative  duties  and  obligations ;  for,  here, 
all,  that  is  required,  is,  that  the  court  should  restrain 
the  partner  £rom  violating  them ;  or,  in  other  words, 
from  doing  acts,  which  violate  the  express  or  imjdied 
obligation,  which  he  is  under  to  forbear.  Thus,  fot 
example,  although  a  Court  of  Equity  could  not  com- 
jpel  a  partner  to  bestow  his  skill,  and  diligence,  and 
services  faithfully  in  the  partnership  business ;  yet  it 
may  interpose  by  injunction  to  restrain  him  from  wast- 
ing the  partnership  property,  from  misusing  the  part- 
nership name,  from  interfering  to  stop  the  partner- 
ship business,  or  from  fraudulent  practices  injurioos 
or  ruinous  to  the  partnership,  in  violation  of  his  ez- 
jpress  duties  or  ^express  contracts.^ 


1  n>id.;  CoUyer  on  Partn.  B.%  ch.  3,  §  5,  p.  233  to  p.  240,  2d  edit ; 

d.  R2,  ch.  2,  §  2,  p.  142 ;  3  Kent,  Comm.  Lect  43, p. 60,  4th  edit;  Miles 

u  Thomas,  9  Sim.  R.  60&  —  The  comments  of  the  Vice  Chancellor  (Sir 

Shadwelf)  on  this  subject,  in  Kemble  v,  Kean,  (6  Sim.  R.  333),  are  so 

:Smportant  that  they  deserve  to  be  cited  at  large.    '*  In  the  case  of  a  mere 

^vcontrtct  between  two  persons,  who  are  both  carrying  on  the  same  trade, 

^^hat  one  shall  not  carry  on  his  trade  within  a  limited  distance,  in  which  the 

contracted  with  intends  to  carry  on  his  trade,  the  whole  agreement 

of  so  genuine  a  kind,  that  the  court  would  enforce  the  performance  of 

agreement  by  restraining  the  party  by  injunction  from  breaking  the 

^agreement  so  made.    In  the  case  where  the  parties  are  partners,  and  one 

f  the  partners  contracts,  that  he  shall  exert  himself  for  the  benefit  of  the 

though  the  court,  it  is  true,  cannot  compel  a  specific  perform- 

of  that  part  of  the  agreement,  yet,  there  being  a  partnership  subsist- 

ng,  the  court  will  restrain  that  party  (if  he  has  covenanted,  that  he  will  not 

on  the  same  trade  with  other  persons)  from  breaking  that  part  of  the 

^^greement    That  is  in  case  of  a  partnership.    In  the  case  of  Morris  «.  Col- 

'Xnnan,  18  Ves.  437,  the  bill  was  filed  by  Morns  against  Colman  for  the  purpose 

of  having  a  question  upon  the  articles  of  partnership  determined,  and  for 

'X*«8training  Colman  from  doing  many  acts,  which  he  was  disposed  to  do; 

ajid  I  think,  in  that  case  (for  I  was  counsel  for  Colman  from  the  beginning 

tx)  the  end),  that  Colman  always  stood  on  the  defensive.    The  only  ques- 

29* 
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^  225.  A  few  illustrations  of  the  general  doctrine 
may  be  here  properly  introduced.  Courts  oi  Equity, 
in  interfering  by  way  of  injunction  in  cases  of  part- 
nership, act  upon  a  sound  discretion,  and  will  not 


tion  was,  whether  Colroan  should  he  at  liherty  to  do  certain  acts,  which 
he  insisted  he  was  at  liberty  to  do,  and  Moms  contended,  that  he  was  not 
Now,  I  apprehend,  that  what  Lord  Eldon  says,  in  gi? ing  his  jadgment 
upon  that  point,  must  be  taken  with  reference  to  the  subject,  that  was  be- 
fiire  him ;  and  I  perfectly  well  recollect  the  time,  when  the  injanctioB 
was  granted  to  restrain  Mr.  Colman,  but  I  am  not  quite  snre,  it  is  «b» 
aptly  in  the  way,  in  which  the  report  represents.  But  Colman  innist»d| 
generally,  that  he  had  a  right  to  write  dramatic  pieces  for  other  theatres  • 
and  then  there  was  an  injunction  granted  to  restrain  the  representation 
of  one  of  the  pieces,  which  he  had  written,  and  which  was  intended  to 
be  represented,  I  think,  at  Covent-garden  theatre.  In  the  argument  it 
was  said,  that  the  particular  provision,  which  is  stated  in  the  case,  was  a 
provision  restraining  Colman  from  writing  dramatic  pieces  fbr  any 
otlier  theatre;  and  in  the  argunent  it  was  said  by  the  ooonsri  te 
the  plaintiff  that  that  provision  was  no  more  against  public  policy 
than  a  stipulation,  that  Mr.  Oarrick  should  not  perform  at  any  other 
theatre  than  that,  at  which  he  was  engaged,  would  have  been.  Now, 
with  reference  to  what  was  said  by  counsel,  upon  arguing  the  case  of  a 
partnership,  Lord  Eldon  says;  *If  Mr.  Garrick  was  now  living,  would 
it  be  unreasonable,  that  he  should  contract  with  Mr.  Colman  to  per^ 
form  only  at  the  Haymarket  theatre,  and  Mr.  Colman  with  him  to 
write  for  that  theatre  alone  ?  Why  should  they  not  thus  engage  for 
the  talents  of  each  other  ? '  That  mode  of  putting  the  question  appears  to 
me  to  show,  that  Lord  Eldon  is  speaking  of  a  case,  where  the  parties  are 
in  partnership  together ;  because  it  would  be  a  strange  thing,  that  one 
should  contract  to  perform  only  at  the  Haymarket  theatre,  and  the  other 
to  write  for  that  theatre  alone,  except  in  the  case  of  a  partnership, 
where  both  parties  would  be  exerting  themselves  for  their  mutoal  ben- 
efit; because,  if  they  were  not  in  partnership,  the  ef^t  of  such  an 
f^greement  might  be,  that  neither  might  exert  his  talents  at  alL  In 
this  case,  however,  there  \b  no  partnership  whatever  between  the  propri- 
etois  of  Covent-garden  theatre,  and  Mr.  Kean ;  but  the  contract  is  nothing 
more  than  this,  that  Mr.  Kean  shall,  for  a  given  remuneration,  act  a  cer- 
tain number  of  nights  at  Covent-garden  theatre,  with  a  proviso,  that  in 
the  mean  time,  he  shall  not  act  at  any  other  theatre.  And  it  is  qoite 
clear,  that  this  bill  is  filed  for  the  purpose  of  having  the  perform- 
ance of  an  agreement  with  regard  to  his  contract  to  act  [His  Hon- 
ct  here  stated  the  substance  of  the  bill,  and  then  proceeded]; — So 
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interfere  to  remedy  any  breaches  of  duty,  unless  they 
are  of  such  a  nature,  as  may  produce  permanent  in* 
jury  to  the  partnership,  or  involve  it  in  serious  per- 
ils or  mischiefs  in  future.     A  mere  fugitive,  tempora- 


tiiat  it  was  an  agreement  to  act  at  Covent-garden  theatre,  a  certain 
.zmmber  of  nigbtfl  in  the  teaflon,  1830-31^  and  that,  in  the  meanthno, 
"^be  defendant  should  not  act  in  London;  and  the  bill  is  filed  for  the 
^mrpoee  of  enforcing  the  performance  of  that  agreement,  which  mainly 
<c3cni8ist8  in  the  fact  of  his  acting ;  and  it  appears  to  me,  that  it  is  nt- 
'Vaeriy  impoMible,  that  this  cooxt  can  execute  such  an  agreement.     In 
"^he  first  place,  independently  of  the  difficulty  of  compelling  a  man  to  act, 
"ttere  is  no  time  stated,  and  it  is  not  stated  in  what  characters  he  shaU 
,;   and  the  tiling  is,  altogether,  so  loose,  that  it  is  perfectly  impossible 
the  court  to  deteimine  upon  what  scheme  of  things  Mr.  Kean  shall 
jperfhrm  his  agreement    There  can  be  no  prospective  declaration  or  di* 
section  of  the  court,  as  to  the  performance  of  the  agreement ;  and,  sup- 
^nsing  Mr.  Kean  should  resist,  how  is  such  an  agreement  to  be  performed 
"^y  the  court?    Sequestration  is  out  of  the  question ;  and  can  it  be  said, 
'Chat  a  man  can  be  compelled  to  perform  an  agreement  to  act  at  a  theatre 
\)j  this  court  sending  him  to  the   Fleet  for  refusing  to  act  at  all? 
TThere  is  no  method  of  arriving  at  that,  which  is  the  substance  of  the 
^sontract  between  the  parties,  by  means  of  any  process,  which  this  court 
'MS  enabled  to  issue ;  and,  therefore,  (unless  there  is  some  positive  author- 
ity to  the  contrary)  my  opinion  is,  that,  where  the  agreement  is  mainly  and 
^nibstantially  of  an  active  nature,  and  is  so  undetermined,  that  it  is  im- 
possible to  have  performance  of  it  in  this  court,  and  it  is  only  guarded  by 
^  negative  provision,  this  court  will  leave  the  parties  altogether  to  a  court 
^Df  law,  and  will  not  give  partial  relief  by  enforcing  only  a  negative  stip- 
xolation.    I  think,  for  the  reasons,  which  I  have  stated,  that  what  Ldxd 
^S3don  has  said  in  the  case  of  Morris  v.  Colroan  bears  upon  this  case.    In 
^;^lai^  r.  Price,  2  J.  Wilson's  C.  C.  157,  (in  which,  also,  I  was  counsel) 
^CJiere  was  a  positive  stipulation,  by  Price,  that  he  would  write  reports 
^^r  Clark  the  bookseller.    Lord  Eldon  says,  in  his  judgment  upon  that 
csase;  'The  case  of  Morris  v.  Colman  is  essentially  different  from  the 
X^feresent    In  that  case,  Morris,  Colman,  and  other  persons  were  engaged 
:ui  a  partnership  in  the  Haymarket  theatre,  which  was  to  have  contin- 
^«:aance  for  a  very  long  period,  as  long  indeed  as  the  theatre  should  exist 
^Z!olman  had  entered  into  an  agreement,  which  I  was  very  unwilling  to 
enforce,  not  that  he  would  write  for  the  Haymarket  theatre,  but  thut  he 
"^ould  not  write  for  any  other  theatre.    It  appeared  to  me,  that  the  court 
^ould  enforce  that  agreement  by  restraining  him  from  writing  for  any 
other  theatre.    The  court  could  not  compel  him  to  write  for  the  Hay- 
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ry  breach,  involving  no  serious  evils  (fr  mischiefs,  and 
not  endangering  the  future  success  and  operations  of 
the  partnership,  will,  therefore,  not  constitute  any 
case  for  equitable  relief.^  It  is  upon  this  ground,  that 
Courts  of  Equity  will  not  interfere  in  cases  of  frivo- 
lous vexation,  or  for  mere  differences  of  temper, 
casual  disputes,  or  other  minor  grievances  between 
the  parties ;  but  will  deem,  as  in  some  other  mcNre 
important  relations  in  life,  that  the  parties  enter  into 
them  with  a  fair  understanding,  that  such  infirmities 
are  to  be  borne  with,  and  that  a  separation  of  inter- 
ests, or  an  injunction  against  acts  is  not  to  be  decreed, 
because  one  of  the  parties  is  more  sullen  or  less  good- 
tempered  than  the  other.^ 


maricet  theatre ;  but  it  did  the  only  thing  in  its  power,  it  induced  him, 
indirectly,  to  do  one  thing  by  prohibiting  him  from  doing  another.  There 
was  ai^  ejcpress  covenant  on  his  part,  contained  in  the  articles  of  partner- 
ship. But  the  terms  of  the  prayer  of  this  bill  do  not  solve  the  difficulty ; 
for,  if  this  contract  is  one,  which  the  court  will  not  carry  into  execution, 
the  court  cannot,  indirectly,  enforce  it  by  restraining  Mr.  Price  from 
doing  some  other  act'  His  Lordship  then  proceeds  to  observe  upon  the 
express  terms  of  the  contract,  and  says,  that  he  will  not,  in  that  case, 
interfere  to  enforce  an  implied,  negative  stipulation;  for  that  is  the 
utmost,  that  can  be  made  of  his  Lordship's  observations  in  that  case.  For 
the  reasons,  which  I  have  stated,  I  am  of  opinion,  that,  if  this  cause  were 
now  being  heard,  and  the  agreement  were  admitted  to  be  such,  as  it 
appears  to  be,  this  court  court  not  make  any  decree,  but  must  dismiss 
the  bill"  See  2  Story  on  Eq.  Jurisp.  §  958,  and  note  (4).  See  also  the 
doctrine  of  the  Roman  law  on  this  subject,  (ante,  §  182),  where  it  is 
stated,  that  the  action  Pro  Socio  for  an  account  did  not  lie  until  after  a 
dissolution  of  the  partnership ;  but  it  did  in  certain  special  partnerships, 
such  as  a  partnership  for  collection  of  the  public  revenue.  (Caus4  Vecti- 
galium). 

1  CoUyer  on  Partn.  B.  2,  ch.  3,  §  5,  p.  236,  2d  edit ;  Charlton  v.  Poul- 
ter,  19  Ves.  148,  n. ;  Goodman  v.  Whitcomb,  1  Jac.  &  Walk.  592 ;  Miles 
0.  Thomas,  9  Sim.  K.  606,  609. 

s  Goodman  v.  Whitcomb,  1  Jac.  &  Walk.  572;  Collyer  on  Partn.  B.  2, 
ch.  2,  §  2,  p.  131,  2d  edit ;  ante,  §  218. 
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^  226.  It  was  upon  the  same  ground  of  the  fiigitiye 
or  tempoiaiy  nature  of  the  breach  of  the  stipulatioiiy 
'that,  where  a  covenant  in  the  partnership  articles  pro- 
dded, that  the  business  should  be  carried  on  in  the 
joiat  names  of  all  the  partners,  and  that  all  contracts 
and  engagements  on  account  of  the  trade,  and  all 
c^hecks  and  drafts  drawn  by  them,  and  all  receipts  of 
money  paid,  should  be  in  the  joint  names  of  all  the 
jpartners,  and  some  of  them  afterwards  refused  to 
:iulfil  the  covenant,  and  to  add  the  name  of  the  plain* 
^tiff  to  certain  contracts,  entered  into  for  and  oa  ao* 
<»unt  of  the  finn,  the  court  refused  to  interfere  by 
"^wray  of  injunction.^ 

4  227.  On  the  other  hand,  where  one  partner  has 

improperly  involved  the   partnership  in  debt,  or  has 

liimself  become  insolvent,  or  has  otherwise    grossly 

misconducted  himself,  Courts    of  Equity  will    inter- 

])ose,  and  restrain  him  from  drawing,  accepting,  or 

mdorsing,  bills  or  notes  in  the  name  of  the  firm,  or 

:Crom  contracting,  or  receiving  partnership  debts."     So, 

*^ui  injunction  will  be  granted  against  a  partner,  who 

grossly  and  wantonly  obstructs,  injures,  or    prevents 

^^he  carrying  on  of  the  partnership  business  ;  ^  or  who 

v^eaignedly  misapplies  the  property  of  the  partnership 

purposes,  not  warranted  by  the  articles,  or  th^  ob* 

ects  of  the  trade.*    If,  therefore,  a  partnership  ne- 


1  Mmlnai  V.  Colinui,9  Jac.  &  Walk.  368. 

s  Colljer  on  Partn.  R  2,  ch.  3,  §  5,  p.  233,  234,  and  note  (b),  2d  edit) 

illiains  v.  Bingley,  2  Vera.  R.  278,  Mr.  Raithby's  note;  Master  v.  Kir- 

3  Ves.  jr.  R.  74 ;  Lawson  v.  Morgan,  1  Price,  R.  303 ;  Hood  v.  Aitoib 
Rum.  R.  412 ;  Gow  on  Partn.  ch.  2,  §  4,  p.  108, 109,  3d  edit ;  1  Sloiy, 

Jorispu  §067;  Miles  v.  Thomas,  9  Sira.  R.  60a 
3  Charlton  v.  Poulter,  19  Ves.  149,  note  (c). 

^  Glassington  v.  Thwaites,  1  Sim.  &  Stu.  R.  124,  afid  the  Reportei's 
note  (a). 
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gotiable  security  is  misapplied  to  the  payment  of  the 
separate  debt  of  one  partner,  an  injunction  will  be 
granted  to  restrain  its  farther  negotiation,  and  to  re- 
quire it  to  be  restored  to  the  partnership,  or  cancelled, 
as  the  case  may  require,  unless,  indeed,  it  has  passed 
into  the  hands  of  a  bond  fde  holder,  without  notice 
of  the  misapplication.^ 

^  228.  Independendy  of  the  administration  of 
relief  by  Courts  of  Equity  in  the  cases,  to  which  we 
have  alluded,  they  will,  it  seems,  in  some  instances,  in- 
terpose ;  and  appoint  a  receiver  of  the  joint  effects, 
during  the  continuance  of  the  partnership.  But  to 
authorize  a  partner  to  call  for  the  appointment  of  a 
receiver  of  the  stock  of  a  subsisting  partnership,  he 
must  be  prepared  to  show  a  case  of  the  grossest 
abuse  and   the  strongest  misconduct  on  the  part  of 


1  Collyer on  Partn.  R  %  cb.  3,  §  5,  p.  233,  234,  235,236,  245,  2d  edit; 
Hood  V.  AstoD,  1  Rass.  R.  412,  413 ;  ante,  §  132 ;  Jervis  v.  White,  7  Yes. 
413,  Gow  on  Partn.  ch.  2,  §  4,  p.  108,  109,  3d  edit;  Littlewood  v.  Cald- 
well, 11  Price,  R.  97;  1  Story,  Eq.  Jurisp.  §667,  669.  — In  Hood  ». 
Aston,  (I  Russ.  R.  412,415),  Lord  Eldon  said  ;  '*  The  mere  circumstance, 
that  a  partner  gives  a  partnership  bill  for  his  separate  debt,  may,  or  may 
not,  lay  a  ground  for  the  issuing  of  an  injunction  against  its  negotiation ; 
for  the  person,  who  takes  it,  may  or  may  not,  have  some  reason  for  sup- 
posing that  his  debtor  had  a  right  or  authority  so  to  use*  the  partnership 
name.  But  where  it  appears,  that  an  individual  partner,  indebted  to  the 
partnership,  being  unable  to  pay  his  separate  bill,  holden  by  his  bank- 
ers, substitutes  for  it,  by  a  negotiation  with  them,  a  partnership  security, 
made  and  given  without  the  consent  or  knowledge  of  his  copartners,  and 
the  bankers  are  aware,  that  it  is  so  given  without  their  consent  or 
knowledge; — that  is  a  case,  which  comes  within  the  principle,  upon 
which  the  Court  has  always  been  in  the  habit  of  interfering  by  in- 
junction. Where  a  partnership  negotiable  security  has  been  mis- 
applied by  a  partner,  if  it  is  in  the  hands  of  a  third  person  as  holder, 
and  relief  is  sought  against  him,  he  also,  as  well  as  the  offending  part- 
ner, should  be  made  a  party  to  the  bill.  See  Collyer  on  Partn.  B.  2,  ch.  d» 
$  7,  p.245,  246,  2d  edit 
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the  managing  partner;  for,  except  under  such  cir- 
cumstances, the  Court  will  not  interfere,  inasmuch  as 
the  probaUe  result  of  its  interposition  will  be  the  de- 
struction of  the  trade.  Nor  will  a  receiver  be  appointed 
upon  a  summary  application,  where  there  is  a  cove- 
nant to  refer,  and  no  attempt  has  been  made  to  sub- 
mit the  matter  in  dispute  to  arbitration.  But  if,  in 
the  ordinary  course  of  the  trade,  any  of  the  partners 
seek  to  exclude  another  from  taking  that  part  in  the 
eoncem,  which  he  is  entitled  to  take,  the  Court  will 
grant  a  receiver ;  because  such  conduct  will  warrant 
21  dissolution.  The  principle,  indeed,  upon  which  the 
Court  of  Chancery  interferes  between  partners,  by  ap- 
])ointing  a  receiver,  is  merely  with  a  view  to  the  proper 
xelief,  by  winding  up  and  disposing  of  the  concern, 
snd  dividing  the  produce,  and  not  for  the  purpose  of 
carrying  on  the  partnership.' 

^  229.  But  in  all  cases  of  this  sort,  where  an  in- 
junction is  sought  to  restrain  improper  acts  by  a  part- 
ner, a  very  serious  question  may  arise,  whether  the 
<^ourt  will  interfere,  unless  the  bill  not  only  asks  for  an 
mnjunction,  but  also  for  a  dissolution  of  the  partnership. 
Indeed  it  has  been  a  matter  of  no  small  diversity  of 
udicial  opinion,  how  far  a  Court  of  Equity  ought  to 
interfere  in  such  cases,  unless  for  the  purpose  of  dis- 
^idving  the  partnership  and  winding  up  the  whde 
concern ;  since  it  may  involve  the  Court  in  perpetu- 
controversies    to    enforce    the   observance   of  the 


1  Gow  on  Partn.  oh.  2,  §  4,  p.  114,  3d  edit   I  have  cited  almost  the  veiy 

Xsngoage  of  Mr.  Gow  on  this  occasion.    He  cites  Oliver  v.  Hamilton,  3 

Anst  453;   Milbank  r.  Revett,  2  Meriv.  405;  Waters  v.  Taylor,  15  Vet. 

XO;   Wilson  v.  Greenwood,  1  Swanst.  R.  481  v  Charlton  r.  Poulter,  19 

"Ves.  148,  note  (c);  and  also  Wallworth  v.  Holt,  4  M.  &  Craig.  R.  619, 

G35,639. 
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articles,  as  often  as,  during  the  long  continuance 
of  a  partnership,  any  specific  breach  may  occur ; 
which  is  a  species  of  jurisdiction,  which  Courts  of 
Equity  are  not  at  all  disposed  to  entertain.^     It  is  very 


1  Marshall  v,  Coleman,  2  Jac.  &.  Walk.  266 ;  Gow  on  Partn.  ch.  2,  §  4, 
p.  Ill,  112, 113,  3d  edit ;  CoUyer  on  Partn.  B.  2,  ch.  3,  §  5,  p.  2fl6,  237, 
238, 2d  edit;  Goodman  v.  Whitcomb,  1  Jac.  &  Walk.  568, 579;  LO0- 
eombe  v.  Russell,  4  Sim.  R.  8 ;  Knebell  v.  White,  3  Youa^  9l  ColL  15; 
])entley  v.  Bates,  4  English  Jurist  552  ;  Gow  on  Partn.  Supplement,  1841, 
p.  24,  25;  1  Story  on  Eq.  Jurisp.  §  671. ^ On  this  point  Mr.  Gow  (€k>w 
on  Partn.  ch.  2,  §  4,  p.  Ill,  112,  3d  edit)%ay8;  "  Courts  of  Equity  will 
likewise  interfere,  where  a  breach  of  any  of  the  covenants,  contained  in 
the  articles  of  partnership,  has  been  committed,  if  the  breach  be  so  im- 
portant  in  its  consequences,  as  to  authorize  the  party  complaining  to  call 
fi>r  a  dissolution  of  the  partnership.  One  case  of  constant  occarronce^ 
falling  under  this  head  of  equitable  relief,  is  that  of  a  partner  tailing 
money  for  his  private  use  on  the  credit  of  the  partnership  firm.  In  a  case 
00  circumstanced,  the  court  interposes,  because  there  is  a  groond  fat  dis- 
solving the  partnership.  But  then  the  impending  danger  must  be  such, 
there  must  be  that  abuse  of  good  faith  between  the  members  of  the  part- 
nership, that  the  court  will  try  the  question,  whether  the  partnership  should 
not  be  dissolved  in  consequence.  Thus,  where  it  has  been  covenanted, 
that  all  contracts  entered  into  by  any  of  the  firm,  and  all  checks,  bills,  and 
receipts  for  money,  should  be  signed  in  the  joint  names  of  all  the  pajt- 
ners,  a  Court  of  Equity  will  restrain  one  partner  from  entering  into  any 
engagement  in  the  name  of  '  himself  and  company,'  or  '  himself  and  part- 
ners,' or  will  dissolve  the  partnership.  Were  the  court  not  to  lay  down 
this  rule  for  its  guidance,  separate  suits  might  be  successively  instituted, 
praying  for  perpetual  injunctions  in  respect  of  the  breach  of  each  par* 
ticular  covenant,  which  is  a  species  of  jurisdiction  the  court  has  never 
decidedly  entertained.  So,  if  one  partner  exclude  another  fixxn  the 
benefits  of  the  concern,  the  court  will  interfere  and  dissolve  the  partner- 
ship ;  and  it  assumes  a  jurisdiction  on  this  ground,  that  if  the  partners 
will  not  allow  the  partnership  to  be  carried  on  in  the  manner,  in  which 
it  ought  to  be,  it  is  a  reason  for  putting  an  end  to  it  altogether.  Neither 
will  a  Court  of  Equity  assist  in  the  management  of  the  affairs  of  a  com- 
pany during  its  existence ;  but  if  a  sufficient  case  is  made  out  to  justify 
its  interposition,  it  will  appoint  a  manager  in  the  interim,  for  the  purpose 
of  winding  up  and  putting  an  end  to  the  concern.  But  although  the 
general  principle  of  the  court  is  not  to  interfere  in  a  partnership  conceit 
unless  the  bill  prays  a  dissolution ;  yet  there  are  cases  of  partnenhip  lor 
a  term  of  years,  in  which  it  has  been  said  the  court  will  interpose 
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eertain,  however,  that  pending  the  partnership,  Courts 
of  Equity  will  not  interfere  to  settle  accounts  and  set 


'the  tens,  notfrithatandinf  a  dinolotioii  be  not  prayed.     Thua,  whtvt 
«ome  of  the  memben  of  a  paitoenhip  or  company  aedc  to  embai^  one  of 
^€beir  body  in  abaaineeB,  which  was  not  originally  part  of  the  partntnhip 
^oBcen,  and  they  are  unable  to  riiow,  that  such  partner  either  esprenly 
<xt  tMitly  aeqaieeeed  in  tfie  proposed  extension  of  the  concern,  a  CSont 
^  Eqaity  woald,  it  is  apprehended,  restrain  them  ftom  proceeding  in  the 
^zecotion  of  their  intention,  without  dissolving  the  partnership  or  coi»- 
3«ny.    So,  where  a  member  of  a  firm  neglected  to  enter  the  receipt  cf 
^artiiership  money  in  the  boc^  and  did  not  leave  the  boohs  open  for  the 
SiMpeetion  of  the  otiier  partners,  equity  interfered  without  dissoMng  the 
^Mttnership.    So,  where  there  has  been  a  studied,  intentional,  prolonged, 
^nd  eontinaed  inattention  to  the  application  of  one  partner  calling  wpim 
"^be  other  to  observe  the  contract  of  partnenhip,  the  court  will  grant  aa 
Snjonetion  against  the  breach  of  it    And,  in  general,  circumstances  of  the 
"^tter  deseriptioa  must  be  disclosed,  to  induce  a  judicial  interference 
^»  a  breach  of  the  articles  of  partnenhip,  unlets  a  dissolution  be  prayed.* 
3fr.  Collyer (Collyer  on  Partn.  B.  9,  ch.  3,  $  5,  pi  S96)says;  ««lt  seem 
^elear,  that  a  Court  of  Equity  will   sometimes  award   an  injunctioa 
^igainst  one  partner,  without  dissolving  the  partnership;  perhaps  even, 
^^Nrhere  the  delinquency  of  that  partner  is  not  sufficient  to  warrant  a  dia- 
^Bolution.    At  any  rate,  it  certainly  aeems  to  have  been  held,  that  a  Court 
Equity  will  restrain  the  gross  personal  misconduct  of  a  partner,  with- 
it  compelling  a  dissolution  of  the  partnership  before  the  expiration  of 
term.    In  Charlton  v.  Poulter,  (19  Ves.  148,  n.)  a  bill  was  filed  by 
^3lichard  CharHon,  senior,  and  junier,  partners  in  a  brewery,  charging 
impreat  misconduct  by  the  defendant^  the  third  partner,  in  disobliging  and 
^^^oming  away  the  customers,  prevailing  on  the  servants  to  leave  the 

assaulting  and  obstructing  them,  causing  tfiem  to  quit  their 

$,  loching  up  the  books,  retaining  as  servants  (without  the  plain- 

consent)  bruisen  and  boiera,  wlio  obstructed  the  trade,  threatening 

min  the  trade,  and  refbsing  to  account    The  bill  prayed,  that,  at  the 

of  tiM  partnenhip,  the  stock  and  utensils  might  be  valued,  and  that 

le  defendant  might  be  compelled  to  receive  one  third  part  of  tlie  value^ 

tor  an  injunction  restnining  the  defendant  from  any  act  to  the  ob- 

^Ktmetion  or  the  damage  of  the  trade.    On  motion,  after  answer,  for  an  ia- 

^^metioo,  it  was  ordered,  that  the  defendant  be  restrained  from  using  fereei 

^^ither  by  himself  or  any  other  person  or  persons,  to  the  obstructioii  or 

Imterraption  of  the  brewing  trade  in  question,  and  from  removing  or  dia- 

^rtacing  any  of  the  aervants  hired  or  employed  by  the  partnera,  or  the 

major  part  of  them  in  carrying  on  the  trade,  without  leave  of  the  court ; 
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right  the  balance  between  the  partners,  but  await  the 
regular  winding  up  of  the  concern.^ 


and  from  carrying  away  or  removing  out  of  the  coonting-honse  belong- 
ing to  the  partnership  any  partnership  books  or  papers  relating  to  the 
said  trade ;  and  upon  the  plaintiff's  submission,  it  was  further  ordered, 
that  the  plaintiff  be  retrained  in  like  manner.  The  opinion,  that  a 
partner's  misconduct  may  be  restrained  by  injunction,  without  the  neces- 
sity of  a  dissolution,  is  sanctioned  by  Lord  Eldon  in  the  case  of  Goodman 
V.  Whitcomb,  (1  Jac.  &  Walk.  572.)  The  parties  in  that  case  being 
partners  in  the  business  of  carpet  manufacturers,  the  bill  was  filed  for  a 
dissolution  of  the  partnership,  and  the  usual  accounts.  One  of  the 
grievances  stated  in  the  bill  was,  that  the  defendant  had  sold  goods  at  an 
onder  price,  and  exchanged  others  for  household  furniture,  which  he  had 
appropriated  to  his  own  use.  Lord  Eldon  said,  that  trifling  circumstan- 
ces of  conduct  were  not  sufficient  to  authorize  the  court  to  award  a 
dissolution.  It  was  stated,  that  the  defendant  had  exchanged  carpets 
for  household  furniture;  that,  perhaps,  might  be  an  improper  act;  but 
still,  there  might  be  a  thousand  reasons,  why  the  court  should  not  do 
more  than  restrain  him  in  future  from  so  doing ;  more  particolarly,  as  it 
was  stated  by  the  answer,  that  he  did  it,  because  he  thought  it  the  best 
thing,  that  could  be  done.  A  Court  of  Equity,  however,  will  be  reluctant 
to  award  an  injunction  agaimt  a  partner,  unless  there  be  grounds  for  a 
dissolution ;  and  in  many  cases  such  a  course  would  be  attended  with 
obvious  inconvenience  to  the  parties.  (Marshall  v.  Colman,  2  Jac 
&  Walk.  266.)  And  cases  may  arise,  where  an  injunction  cannot 
with  propriety  be  granted,  whether  the  parties  do,  or  do  not,  con- 
template a  dissolution  of  the  partnership,  and  even  though  the  partj, 
against  whom  the  injunction  is  sought,  may  have  acted  contraty  to 
the  spirit  of  the  partnership  arrangements.  Thus,  two  persons  agreed 
to  work  a  coach  from  Bristol  to  London,  one  providing  horses  for  a  part 
of  the  road,  and  the  other  for  the  remainder.  In  consequence  of  the 
horses  of  one  having  been  taken  in  execution,  the  other  provided  horses 
for  that  part,  which  had  been  undertaken  by  the  first  He  afterwards 
persisted  in  providing  horses  for  the  whole  journey,  and  claimed  the 
whole  profits.  Upon  a  motion  for  an  injunction  to  restrain  him  from  so 
working  the  coaches.  Lord  Eldon  refused  the  injunction.  '  It  is  difiicnlty' 
said  his  Lordship,  *  to  understand,  how  such  a  case  can  be  the  proper 
subject  of  the  jurisdiction  of  this  Court  by  injunction.  If  I  ex^oin  the 
defendant  from  bringing  horses  to  convey  the  coaches  between  the  limits 
in  question,  I  must  enjoin  the  plaintifi*  from  not  bringing  horses  there. 
I  cannot  restrain  the  defendant,  unless  I  have  the  means  of  assuring  lam, 

1  Richardson  v.  Bank  of  England,  4  M.  &^  Craig,  165, 172, 17a    Post, 
$348,  n. 
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§  230.  The  Roman  law  contained  doctrine,  which 
in  some  measure  proceeded  upon  similar  considera- 


that  he  ahall  find  the  plaintifPa  hones  ready.  I  should  otherwise  eDJoin 
liim  from  doing  that,  which  if  he  omits  to  do,  he  will  be  liable  to  actioof 
by  every  peraon,  whom  he  has  undertaken  to  convey  from  Bristol  to 
London.*  Smith  «.  Fremont,  2  Swanst  330.  In  this  case  Lord  Eldon 
•Bid,  that  a  question  might  arise,  whether  the  plaintiff,  showing,  that  his 
horses  were  always  ready,  would  not  be  entitled  to  the  same  profit,  as  if 
they  were  used."  See  also  Wilson  v.  Greenwood,  1  Swanst  R.  481,  where 
Lord  Eldon  said,  that  in  the  ordinary  course  of  trade,  if  any  one  partner 
seek  to  exclude  another  from  taking  that  part  in  the  concern,  which  he 
is  entitled  to  take,  the  Court  will  grant  a  receiver.  Mr.  Collyer  under- 
stands this  declaration  as  applicable  to  cases,  where  a  dissolution  is  not 
sought  Collyer  on  Partn.  B.  2,  ch.  3,  §  6,  p.  240, 241, 2d  edit  In  the 
esse  of  Loscombe  v.  Russell,  (4  Sim.  R.  8,)  the  Vice  Chancellor  (Sir  L. 
Shadwell)  said ;  "  I  take  this  to  be  a  bill,  which  purposely  avoids  the 
prayer  for  a  dissolution ;  and  that  it  was  not  in  the  contemplation  of  the 
plaintiff,  that  the  partnership  should  be  put  an  end  to.  It  would,  therefOTe, 
be  a  surprise  upon  the  parties  to  this  record,  if  I  were  to  deal  with  it,  as 
if  a  dissolution  were  sought,  Here  the  partnership  is  still  subsisting ; 
and  the  bill  is  filed  for  an  account  merely  of  the  dealings  and  transactions 
of  the  partnership.  With  respect  to  tho  law  of  this  Court  upon  this  subject, 
there  is  no  instance  of  an  account  being  decreed  of  the  profits  of  a  partner- 
ship, on  a  bill,  which  does  not  pray  a  dissolution,  but  contemplates  the  sub- 
sistence of  the  partnership.  The  opinion  of  Lord  Eldon  upon  this  subject 
hts  been,  from  time  to  time,  expressed  both  before  and  since  the  decision 
of  Harrison  v.  Armitage.  Suppose,  that  the  Court  would  entertain  a  bill 
like  the  present,  and  direct  an  account  to  be  taken  of  the  dealings  of  a 
partnership,  and  that  it  appeared,  by  the  Master's  report,  that  a  balance 
was  due  from  the  defendant  to  the  plaintiff;  then,  upon  further  direc- 
tions, the  plaintiff  would  ask  for  an  order,  that  the  balance  might  be  paid 
to  him ;  it  would,  however,  be  competent  to  the  defendant  to  file  a  sup- 
plemental bill,  in  order  to  show,  that,  since  the  account  was  taken,  a 
balance  had  become  due  to  him,  from  the  plaintiff,  afler  giving  the 
plaintiff  credit  for  the  amount  found  due  to  him  by  the  Master;  and  thus 
the  matter  might  be  pursued  with  endless  changes,  and  supplemental 
bills  might  be  filed  every  year,  that  the  partnership  continued,  and  a 
balance  would  never  be  ascertained  until  the  partnership  expired,  or  the 
Court  put  an  end  to  it  This  Court  will  not  always  interfere  to  enforce 
the  contracts  of  parties ;  but  will,  in  some  instances,  leave  them  to  their 
remedy  at  law ;  as  in  the  cases  of  agreements  for  the  purchase  of  stock, 
or  for  the  building  of  houses.  With  respect  to  occasional  breaches  of 
agreements  between  partners,  when  they  are  not  of  so  grievous  a  nature, 
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tkms.     Ordinarily  the  action  Pro  Socio  did  not  lie  to 
enforce  a  right  to  a  general  account  between  part* 


M  to  make  it  impoesible,  that  Uie  partnership  aboold  continue,  the  Court 
ifcands  neuter.  But,  when  it  finds,  that  the  acts  complained  of  are  of  sneli 
a  character  as  to  show,  that  the  parties  cannot  continue  partners,  and  th«t 
relief  cannot  be  given  but  by  a  dissolution,  the  Court  will  decree  k» 
although  it  is  not  specifically  asked.  Here  a  dissolution  is  not  pvayei 
ibr ;  and,  if  the  Court  were  to  do,  what  is  asked,  it  would  not  be  finaL 
HaTing  regard  then  to  the  opinion  expressed  by  Lord  EUdon,  both  before 
and  after  the  decision  in  Harrison  v.  Armitage,  my  settled  opinion  is,  tini 
this  bill  cannot  be  maintained ;  and,  therefore,  the  demurrer  moat  W 
aUowed.**  In  the  recent  case  of  Miles  9.  Thomas,  (9  Sim.  R.  606^  60^) 
tilt  same  learned  Judge  said ;  "  I  am  of  opinion,  that  the  Oouft  ought  to 
interfere  between  copartners,  whenever  Uie  act  complained  of  is  one^ 
that  tends  to  the  destruction  of  the  partnership  property,  noCwithstanding 
a  dissolution  of  the  partnership  may  not  be  prayed.**  Lord  Cottenham 
in  the  recent  case  of  Wallworth  v.  Holt,  4  M.  Craig,  619,  eSS,  639, 
said ;  *"  When  it  is  said  that  the  Court  cannot  give  relief  of  this  lioutod 
kind,  it  is,  I  presume,  meant,  that  the  bill  ought  to  have  prayed  a  dHsolti- 
tion,  and  a  final  winding  up  of  the  affitirs  of  the  company.  How  hr  this 
Court  will  interfere  between  partners,  except  in  cases  of  dissdotkNi,  ham 
been  the  subject  of  much  difference  of  opinion,  upon  which  it  is  not  iny 
puipose  to  say  any  thing  beyond  what  is  necessary  for  the  decision  of  this 
case ;  but  there  are  strong  authorities  for  holding  that  to  a  bill  praying  a 
dissolution  all  (he  partners  must  be  parties ;  and  this  bill  alleges  that  they 
are  so  numerous  as  to  make  that  impossible.  The  result,  therefore,  of 
these  two  rules  would  be, —  the  one  binding  the  Court  to  withhold  it» 
jurisdiction  except  upon  bills  praying  a  dissolution,  and  the  other  re^iiiag 
that  all  the  partners  should  be  parties  to  a  bill  praying  it ;  —  that  the  doof 
of  this  Court  would  be  shut  in  all  cases  in  which  the  partneis  or  share- 
holders are  too  numerous  to  be  made  parties,  which  in  the  present  state  of 
the  transactions  of  mankind,  would  be  an  absolute  denial  of  justice  to  a 
large  portion  of  the  subjects  of  the  realm,  in  some  of  the  most  important 
of  their  afihirs.  This  result  is  quite  sufficient  to  show  that  such  cannot  he 
the  law ;  for,  as  I  have  said  upon  other  occasions,  I  think  it  the  du^  of 
this  Court  to  adapt  iti  practice  and  course  of  proceeding  to  the  existing 
state  of  society,  and  not  by  too  strict  an  adherence  to  forms  and  rules,  ee- 
tablished  under  different  circumstances,  to  decline  to  administer  justice, 
and  to  enforce  rights  for  which  there  is  no  other  remedy.  This  has  alwaye 
been  the  principle  of  this  Court,  though  not  at  all  times  sufficiently  at- 
tended to.  It  is  the  ground  upon  which  the  Court  has,  in  many  caeee, 
dispensed  with  the  presence  of  the  parties  who  would,  according  to  the 
general  practice,  have  been  necessary  parties. 
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ners  until  after  a  dissolution  of  the  partnership.     But 
in  special  cases,  as  for  example,  in  cases  where  the 


"In  Cockbum  v.  Tluxnpfloii,  Lord  Eldon  says,  *  A  gencFsl  rule,  estali- 
Uihed  for  the  coavenieiit  administration  of  jostice,  must  not  be  adhered  to 
in  cases  in  which,  consistently  with  practical  convenience,  it  is  incapabte 
of  application ; '  and  agrain,  '  The  difficulty  must  be  overcome  upon  tlui 
principle,  that  it  is  better  to  go  as  far  as  possible  towards  justice  than  to 
deny  it  altogether.'  If,  dierefore,  it  were  necessary  to  go  much  ftather 
than  it  is,  in  opposition  to  some  highly  sanctioned  opinions,  in  order  lo 
open  the  door  of  justice  in  this  Court  to  those  who  cannot  obtain  it  els^ 
where,  I  should  not  shrink  from  the  responsibility  of  doing  so ;  but,  in  this 
particular  case,  notwithstanding  the  opinions  to  which  I  have  referred,  it 
will  be  found  that  there  is  much  more  of  authority  in  support  of  the  equi^ 
claimed  by  this  bill  than  there  is  against  it 

**  It  is  true  that  the  bill  does  not  pray  for  a  dissolution,  and  that  it  states 
the  company  to  be  still  subsisting ;  but  it  does  not  pray  for  an  account  of 
putneiship  dealings  and  transactions,  for  the  purpose  of  obtaining  the 
diare  of  profits  due  to  the  Plaintiffs,  which  seems  to  be  the  case  contem- 
plated in  the  opinions  to  which  I  have  referred ;  but  its  object  is  to  ha?e 
^  common  assets  realised  and  applied  to  their  legitimate  purpose,  in 
order  that  the  Plaintiflb  may  be  relieved  from  the  responsibility  to  wliich 
they  are  exposed,  and  which  is  contrary  to  the  provisions  of  their  common 
contract,  and  to  every  principle  of  justice.  But  whether  the  interest  of  the 
Piaintiffi  in  right  of  which  they  sue  arises  from  such  responsibility  or  from 
any  other  cause  cannot  be  material ;  the  question  being,  whether  some 
partners,  having  an  interest  in  the  application  of  the  partnership  property 
•are  entitled,  on  behalf  of  themselves  and  the  other  partners,  except  the 
Defendants,  to  sue  such  remaining  partners  in  this  Court  for  that  purpose, 
^lending  the  subsistence  of  the  partnership ;  and  if  it  shall  appear  that 
4nch  a  suit  may  be  maintained  by  some  partners  on  behalf  of  themselvee 
^nd  others  similarly  circumstanced  against  other  persons,  whether  trustees 
and  agents  for  the  company  or  strangers  being  possessed  of  property  of 
the  company,  it  may  be  asked  why  the  same  right  of  suit  should  not  exist 
"ivhen  the  party  in  possession  of  such  property  happens  also  to  be  a  partner 
^r  shareholder  ? 

**  In  Chancey  v.  May  the  defendants  were  partners.  In  the  Widows' 
Case,  before  Lord  Thorlow,  cited  by  Lord  Eldon,  the  bill  was  on  behalf  of 
the  plaintifb  and  all  others  in  the  same  interest,  and  sought  to  provide 
fands  for  a  subsisting  establishment  In  Knowles  v.  Houghton,  11th 
July  1805,  reported  in  Vesey,  but  more  fully  in  Collyer  on  the  Law  of 
Partnership,  the  bill  prayed  an  account  of  Partnership  transactions,  and 
that  the  partnership  might  be  established  ;  and  the  decree  directed  an  ac- 
count of  the  brokerage  business,  and  to  ascertain  what,  if  any  thing,  was 

30* 
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partnership  was  for  the  collection  of  the  public  reve- 
nue (causd  vectigaUum)^  which  partnership  was  held. 


dm  to  the  plaintiff  ifi  respect  thereof;  and  the  Master  was  to  inquire 
whether  the  partnership  between  the  plaintiff  and  the  defendant  had  i4 
tmf  time,  and  when,  been  dissdved ;  showingr  that  the  Court  did  nod  eoo- 
sider  the  diasolntion  of  the  partnership  as  a  prdiminaiy  necessary  before 
directing  .the  account  In  Cockbum  o.  Thoiiq»on  the  biU  prayed  a 
Itttioii;  but  it  was  filed  by  certain^proprietocs  on  behalf  of  themselvee 
otheis,  and  Lord  Eldoa  overruled  Uie  objection  that  the  others  weve 
paitiesi  In  Hichens  t^.  Congreve  the  bill  was  on  behalf  of  the  Plaiatiff 
and  the  other  shareholders^  against  other  shareholders  who  were  idso 
tons,  not  praying  a  dissolution,  but  seeking  only  the  repayment  to  the 
pany  of  certain  fiinds  alleged  to  have  been  improperly  abstraeled  fiooi 
the  partnership  property  by  the  Defendants ;  and  Sir  Anthony  Hait  over* 
raled  a  deqauirer,  and  his  decision  was  affirmed  by  Loid  LyndhnieL  In 
Walbum  v.  Ingilby  the  bill  did  not  pray  a  dissolution  of  partaanh^  and 
Lord  Brougham,  in  allowing  the  demurrer  upon  other  greonds,  slsled  that 
it  oould  not  be  supported  upon  the  ground  of  want  of  parttfia,  heeai—  n 
diasc^ution  was  not  prayed. 

''In  Taylor  v.  Salmon  the  suit  was  by  some  shareholders,  on  behalf  of 
themselves  and  others,  agrainst  Salmon,  also  a  shareholder,  to  rscover  prop- 
erty claimed  by  the  company,  which  he  had  appropriated  to  hinsdf ;  and 
the  Vice-Chancellor  decreed  for  the  Plaintiff^  which  was  affirmed  on  ap* 
peaL  The  bill  did  not  pray  a  dissolution,  and  the  company  was  a  subaial- 
ing  and  continuing  partnership.  That  case  and  Hichens  v.  Conyrevn 
differ  from  the  present  in  this  only,  that  in  those  eases  the  partnetahipe 
were  flourishing  and  likely  to  continue,  whereas  in  the  present,  thoagh  not 
dissolved,  it  is  unable  to  cany  on  the  purposes  for  which  it  was  fbtmed, 
an  inability  to  be  attributed  in  part  to  the  withholding  that  properly  which 
this  bill  seeks  to  recover.  So  far  this  case  approximates  to  those  in  whkift 
the  partnership  has  been  dissolved ;  as  to  which  it  is  admitted  that 
Court  exercises  its  jurisdiction.  This  case  also  diffisrs  from  the  two  li 
mentioned  cases  in  this,  that  the  difficulty  in  which  the  Pkintifb 
placed,  and  the  consequent  necessity  for  the  assistance  of  this  Comty 
greater  in  this  case ;  —  no  reason,  certainly,  for  withholding  that 


"  How  far  the  principle  upon  which  these  cases  have  proceeded  is  con- 
sistent with  the  doctrine  in  Loscombe  v.  Russell,  *that  in  occasional 
bteaches  of  contract  between  partners,  when  they  are  not  of  so  grievooa 
a  nature  as  to  make  it  impossible  that  the  partnership  should  continae,  the 
Court  stands  neuter,  will  be  to  be  considered  if  the  case  should 
It  is  not  necessary  to  express  any  opinion  as  to  that  in  the  present 
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on  grounds  of  pobiic  fxdicy,  not  to  be  dissdved,  even 
by  the  death  of  one  partner,  contrary  to  the  common 


bat  it  may  be  suggested  that  the  supposed  rule  that  the  Court  will  not 
direct  an  aeeoont  of  partntnhip  dealings  and  transactions,  except  as  con- 
wqaent  upon  a  disMlotioo,  though  true  in  some  easts,  and  to  acertain  ex* 
tent,  has  been  supposed  to  be  more  generally  applicable  than  it  is  upon 
lothority,  or  ought  to  be  upon  principle.  It  is,  however,  certain  that  this 
supposed  rule  is  directly  opposed  to  the  decision  of  Sir  J.  Leach  in  Harri- 
son V.  Armitage,  and  Richards  v.  Daviea. 

"^  Having  referred  to  so  many  cases  in  which  suits  similar  to  the  present 
have  been  maintained  by  some  partners  on  behalf  of  themselves  and 
others,  it  is  scarcely  neeessaiy  to  say  any  thhog  as  to  the  objection  ^  want 
of  parties ;  and  as  to  the  assignees  of  those  shareholden  who  have  becooM 
bankrupts,  those  assignees  are  now  shareholders  in  their  places,  for  the 
purpose  of  any  interest  they  have  in  the  property  of  the  company ;  and, 
ts  such,  are  included  in  the  number  of  those  on  whose  behalf  the  suit  is 
iMtitnted.  A  similar  objection  was  raised  and.>  overruled  in  Taylor  f» 
Salmon,  as  to  the  shares  of  Salmon. 

*  Upon  the  authority  of  the  cases  to  whiclf  t  have  referred,  and  of  th4 
principle  to  which  I  have  alluded,  if  it  be  necessary  to  resort  to  it,  I  am  of 
O|uiion  that  the  demurrer  cannot  be  supported ;  and  that  the  usual  ordevv 
o?erru1ing  a  demurrer,  must  be  substituted  for  that  pronounced  by  the 
Tice-Chancellor.'' 

In  Fairthome  v.  Weston,  3  Hare,  R.  367,  391,  Mr.  Vice  Chancellor 
Wigram  said;  "The  argument  for  the  defendan^umed  wholly  upon  the 
pioposition,  that  a  bill  praying  a  particular  account  is  demurrable,  unless 
the  bill  seeks  and  prays  a  dissolution  of  the  partnership ;  in  support  of  which, 
tim  case  of  Loscombe  v.  Russell,  and  the  cases  there  cited,  were  relied  upon. 
l*hat  there  may  be  cases  to  which  the  rule  there  laid  down  is  applicable, 
I  am  not  prepared  to  deny,  but  the  law  as  laid  down  in  that  case  was  never 
Admitted  to  be  a  rule  of  universal  application :  Harrison  v.  Armitage,  Rich- 
ards 9.  Davies.    And  the  unequivocal  expression  of  the  opinion  of  Lord 
Cottenham  in  Taylor  v.  Davies  and  Wall  worth  v.  Holt,  of  the  Vice-Chan- 
<^ellor  of  England  in  Miles  v.  Thomas,  and  of  Lord  Langdale  in  Richard- 
son p,  Hastings,  shows  that  there  is  no  such  universal  rule  at  the  present 
day ;  and  I  cannot  but  add,  that  it  is  essential  to  justice  that  no  such  uni- 
VQmlmle  should  be  sustained.    If  that  were  the  rule  of  the  Court, — if  a 
bill  in  no  case  would  lie  to  compel  a  man  to  observe  the  covenants  of  a 
Partnership  deed, — it  is  obvious  that  a  person  fraudulently  inclined  might, 
of  his  mere  will  and  pleasure,  compel  his  copartner  to  submit  to  the  alter- 
native of  dissolving  a  partnership,  or  ruin  him  by  a  continued  violation  of 
the  partnership  contract"    See  also  1  Story,  Eq.  Jur.  §  667  to  672. 
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rule  of  that  law,  as  to  general  partnerships,^  an  ac- 
tion pro  socio  lay  for  an  account  during  the  existence 
of  the  partnership.  Nonnunqaam  necessarium  estj  et 
manente  societatej  agi  pro  socio.  Veluti  quum  sodeiMy 
vectigalium  causd  coita  estj  (^propter que  varies  con- 
tractus neutri  expediat  recedere  a  societate^)  nee  refer" 
tur  in  medium,  quod  ad  alterum  pervenerit.^ 

§  231.  Independently  of  the  relief,  which  Courts 
of  Equity  are  thus  disposed  to  grant  by  way  of  in- 
junction, in  order  to  prevent,  suppress,  or  redress  acts 
of  misconduct,  and  breaches  of  duty,  and  positive 
engagements  by  any  one  partner,  during  the  contin- 
uance of  the  partnership,  there  is  another  auxiliary 
authority,  which  is  sometimes  granted,  aiftl  which,  in- 
deed, in  many-  cases  is  indispensable  to  the  com[dete 
protection  and  security  of  the  other  partners,  and 
that  is,  by  the  appointment  of  a  receiver  to  collect 
the  debts  and  receive  the  assets  of  the  partnership.* 
But  this  course  is  rarely  advisable,  and  indeed  is 
never  granted  by  Courts  of  Equity,  unless  where  a 
case  is  made  out  of  such  gross  abuse,  and  miscon- 
duct on  the  part  of  one  partner,  that  a  dissolution 
ought  to  be  decreed,  and  the  affairs  of  the  partner- 
ship wound  up.^ 


>  Dig.  Lib.  17,  tit  2, 1.  65,  §  9 ;  Id.  1.  59;  Pothier,  Pand.  Lib.  17,  tit.  2, 
n.  56,  57. 

a  Dig.  Lib.  17,  Ut  2,  1.  65,  §  15 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  33 . 
ante,  §182,  221,  note  (3.) 

3  Collyer  on  Partn.  B.  2,  ch.  3,  §  6,  p.  240  to  p.  244,  2d  edit ;  ante, 
§228,229. 

4  Collyer  on  Partn.  B.  2,  ch.  3,  §  6,  p.  240  to  p.  243,  2d  edit ;  Gow  on 
PartD.  ch.  2,  §  4,  p.  114,  3d  edit — Mr.  Gow  haB  well  summed  up  the 
leading  doctrines  upon  this  subject,  in  a  passage,  a  part  of  which  has  been 

*      already  cited,  (ante,  §  228.)  He  says ;  ^  Independently  of  the  administra- 
tion of  relief  by  a  Court  of  E>iuity  in  the  cases,  to  which  we  have  alladed. 
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^  232.  To  the  foregoing  enumeratioii  of  cases  of 
remedial  justice,  administered   bj  Courts  of  Equity 


it  win,  it  seems,  in  some  ^instances,  interpose ;  and,  during  the  contin- 
stnce  of  a  partnenhim  appmnt  a  receiver  of  the  Joint  effects.    But  to 
Mthorizt  a  party  to  call  foe  the  appointment  of  a  receiver  of  the  stock  of 
a  subsisting  partnership,  he  must  be  prepared  to  show  a  case  of  the  gross- 
est abuse,  and  of  the  strongest  misconduct,  on  the  part  of  the  managing 
jATtner ;  for,  except  under  such  circumstances,  the  Court  will  not  interfere, 
inasmuch  as  the  probable  result  of  its  interposition  is  the  destruction  of 
nbe  trade.    (Oliver  v.  Hamilton,  2  Anstr.  453 ;   Milbank  v.  Revett,  2 
Meriv.,  405.    In  a  note  to  the  case  of  Glassington  v.  Thwaites,  1  Sim. 
4t  Stu.  130,  it  is  questioned  by  the  learned  Reporters,  whether  the  Court 
^^ill  ever  interfere  on  an  interlocutory  application  for  a  receiver  or  in- 
Jonction,  in  the  case  of  a  partnership,  occasioned  by  the  acts  of  the  par- 
lies, unless  on  circumstances  clearly  established  of  fVaud,  entire  excla'> 
«on,  or^gross  misconduct)    Nor  will  a  receiver  be  appointed  upon  a 
tfommary  application,  where  there  is  a  covenant  to  refer,  and  n6'.  attempt 
Jus  been  made  to  submit  the  matter  in  dispute  to  arbitration.    (Waters 
-9.  Taylor.  15  Ves.  10.)    But  if,  in  the  ordinary  course  of  trade,  any  of 
"the  partners  seek  to  exclude  another  from  taking  that  part  in  the  con- 
^^erOy  which  he  is  entitled  to  take,  the  Court  will  grant  a  receiver,  becauso 
^nich  conduct  warrants  a  dissolution.    (Wilson  v.  Greenwood,  1  Swanst 
*^1 ;  S.  C.    1  J.  Wilson,  223.    See  also  Read  v.  Bowers,  4  Bro.  C.  C. 
-^1 ;  Charlton  v.  Poulter,  19  Ves.  148,  n.  (c.)    The  principle,  indeed, 
'mnpoa  which  the  Court  of  Chancery  interferes  between  partners,  by  ap- 
^ninting  a  receiver,  is  merely  with  a  view  to  the  relief,  by  winding  up 
^uid  disposing  of  the  concern,  and  dividing  the  produce,  but  not  for  the 
iNirpose  of  carrying  on  the  partnership.    (Waters  v.  Taylor,  15  Ves.  10.) 
Therefore,  a  receiver  of  a  partnership  will  not  be  appointed  upon  motioUi 
sinless  it  appear  that  the  plaintiff  will  be  entitled  to  a  dissolution  at  the 
liearing;  for  otherwise  the  Court  might  make  itself  the  manager  of  every 
trade  in  the  kingdom.    (Goodman  v.  Whitcomb,  1  Jacob  &,  Walk.  589 ; 
Chapman  v.  Beach,  ibid.  594 ;  Harrison  v.  Armitage,  4  Madd.  143.)  And 
where  it  seems  absolutely  necessary  that  a  receiver  should  be  appointed 
of  partnership  property,  the  Court  will  always  pause  before  it  takes  a 
step  likely  to  be  so  ruinous  to  the  parties.    (Waters  v,  Taylor,  15  Ves.  10; 
Peacock  v.  Peacock,  16  Ves.  57.)    A  Court  of  Equity,  on  an  applica- 
tion properly  substantiated,  will  appoint  a  receiver  of  a  mine  or  col- 
liery, as  well  as  of  an  ordinary  partnership  in  trade ;   because  where 
persons  have  different  interests  in  such  a  subject,  and  manufacture  and 
bring  to  market  the  produce  of  the  land  as  one  common  fund,  to  be  sold 
for  their  common  benefit,  it  is  to  be  regarded  rather  as  a  species  of  trade 
,  or  partnership,  than  as  a  mere  tenancy  in  common  in  the  land.    (Jefferys 
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between  partners,  during  the  partnership,  or  in 
contemplation  of  the  dissolution  thereof,  maj  be  add- 
ed, the  cases,  in  which  relief  will  be  granted,  where 
the  partnership  has  been  entered  into  by  one  part- 
ner, under  circumstances  of  gross  'fraud  or  gross  mis- 
representation •  by  the  others  ;  for  in  such  cases  Courts 
of  Equity  will  not  only  decree  the  same  to  be  void,  but 
will  also  interpose  and  restore  the  injured  party  to  his 
original  rights  and  property,  as  far  as  is  practicable*'^ 


V.  Smith,  1  Jacob  &  Walk.  298 ;  Story  v.  Lord  Windsor,  2  Atk.  630; 
Crawshay  v.  Maule,  1  Swanst  518 ;  S.  C.  1  J.  Wills.  181 ;  Williama  «. 
Attenborough,  1  Turner,  73;  Feredy  v.  Wightwick,  1  Tamlyn,  250.) 
But  if  the  claimant  to  an  equitable  interest,  in  such  a  concern,  knowingly 
suffers  great  expense  and  risk  to  be  incurred  before  he  asserts  His  equit- 
able right,  and,  keeping  aloof  while  the  undertaking  is  hazardous,  seeks 
the  interposition  of  the  Court  only  when  it  is  attended  with  a  profitable 
result,  the  Court  will  not  interfere  by  appointing  a  receiver  on  motioii, 
and  it  is  doubtful  whether  it  would  interpose  in  such  a  case,  even  bj 
decree.  (Norway  v.  Rowe,  19  Ves.  144 ;  Senhouse  v.  Christian,  cited 
ib.  157.)  In  particular  cases,  equity  will  restrain  the  improper  conduct 
of  a  partner  without  appointing  a  receiver  (Seeley  v.  Boehm,  2  Madd. 
176 ;  but  see  Smith  v,  Fromont,  3  Swanst  330,  and  Glassington  v. 
Thwaites,  1  Sim.  &  Stu.  124.)  Where,  by  the  partnership  agreement, 
the  concern  was  to  be  managed  by  a  committee,  the  share  of  each  pro- 
prietor dying  or  retiring,  to  be  first  offered  to  the  committee,  to  be  pur- 
chased for  the  general  body,  it  was  held,  that  the  whole  concern  could 
not  be  sold  but  with  the  consent  of  all ;  and  that,  where  all  but  two  out 
of  thirty-one  had  agreed,  and  sold  the  concern,  such  sale  did  not  pass 
the  share  of  such  two ;  but  in  such  a  case  there  need  be  no  previous  offer 
to  the  committee.  (Chappie  v.  Cadell,  Jac.  537.)**  Gow  on  Partn.  ch.  2; 
§  4,  p.  114  to  p.  116,  3d  edit  See  also  Peacock  v.  Peacock,  16  Ves.  49; 
Oliver  v.  Hamilton,  2  Anst  453 ;  Richards  v.  Davies,  2  Russ.  &  Mylne, 
R.347. 

1  Collyer  on  Partn.  B.  2,  ch.  3,  §  7,  p.  244,  245, 2d  edit ;  Gow  on  Partn. 
ch.  2,  §  4,  p.  107,  3d  edit ;  Tattcrsall  v.  Groote,  2  Bos.  &  Pull.  131 ;  Ex 
parte  Broome,  1  Rose,  R.  69 ;  Hamilton  v.  Stokes,  4  Price,  R.  161 ;  S.  C. 
Daniel,  R.  20 ;  Oldaker  v.  Lavender,  6  Sim.  R.  239 ;  Green  v.  Barrett,  1 
Sim.  R.  45 ;  Jones  v,  Yates,  9  B^rn.  &  Cresw.  532.  —  If  third  persons  are 
interested  and  connected  with  such  frauds,  they  also  should  be  parties  to 
the  bill,  as  well  as  the  offending  partners.  Collyer  on  Partn.  B.  3,  ch.  2, 
§  7,  p.  245,  246,  2d  edit ;  Fawcett  v.  Whitehouse,  1  Russ.  &  Mylne, 

143.  ^r. 
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In  cases  of  this  sort  Courts  of  Equity  proceed  upon  the 
same  general  ground,  as  in  other  cases,  where  a 
firaud  has  been  perpetrated  upon  an  innocent  part- 
ner ;  as,  for  example,  in  the  case  already  suggested, 
where  one  partner  sold  out  to  the  other  for  an  inade- 
quate consideration,  in  consequence  of  the  fraudu- 
lent concealment  bj  the  latter  of  the  real  state  of  the 
funds ;  ^  for  fraud  will  infect  with  a  fatal  taint  every 
fransaction,  however  solemn ;  and  good  faith  and 
confidence,  and  frank  and  honorable  dealing  are,  ot 
ought  to  be,  emphatically  the  groundwork  of  all 
partnership  engagements. 

§  233.  Upon  similar  grounds,  Courts  of  Equity  will 
hold  each  partner  responsible  to  the  others  for  all 
losses  and  injuries,  sustained  by  his  past  misconduct, 
or  negligences,  or  misapplications  of  the  partnership 
fimds  or  credit.^  Hence,  if  any  partner  has  with- 
drawn, or  used  the  partnership  funds  or  credit  in  his 
own  private  trade,  or  private  speculations,  he  will  be 
held  accountable,  not  only  for  the  interest  of  the 
fiinds  so  withdrawn,  or  credit  misapplied,  but  also  for 
all  the  profits,  which  he  has  made  thereby.'  On  the 
other  hand,  if  there  are  any  losses  incurred  by  him 
thereby,  they  must  be  borne  exclusively  by  himself. 


1  Ante,  §  172 ;  Bl&ir  v.  Agar,  2  Sim.  R.  289 ;  1  Story,  Eq.  Jurisp.  § 

m 

s  Caldwell  v.  Lieber,  7  Paige,  R.  483. 

3  Stonghton  v.  Lynch,  1  John.  Ch.  R.  467 ;  S.  C.  2  John.  Ch.  R.  210; 
Brown  v.  Litton,  1  P.  Will.  140;  Crawshay  v.  Collins,  15  Yes.  218 ;  Som- 
erville  v.  Mackay,  16  Ves.  R.  382, 387,  389 ;  1  Story,  Eq.  Jarisp.  §  667 ; 
Stoiy  on  Agency,  §  207. 
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CHAPTER  XII. 


REMEDIES  BT  PARTNERS  AGAINST  tUIRD  PERSONS. 


^  234.  We  tx>me,  in  the  next  ptace,  to  the  rem< 
which  belong  to  partners  in  their  collective  capai^ity 
against  third  persons ;  and  this  will  detain  us  but  for 
a  very  short  time.  And,  here,  it  may  be  laid  down,  as 
a  general  rule,  that,  at  law,  partners  in  their  ooUective 
capacity  are  entitled  to  the  same  remedies,  to  be  ad- 
ministered in  the  same  way,  as  individuals  have  for 
the  assertion  of  their  rights,  and  the  redress,  of  their 
wrongs.^  There  are,  however,  some  few  exceptioiis, 
ope  of  which  is  a  remarkable  exception,  and  is  pure- 
ly technical,  and  stands  upon  grounds  peculiar  to  the 
common  law.  It  is,  where  the  suit  is  between  the 
firm  and  one  of  its  partners,  or  between  one  firm  and 
another  firm,  in  each  of  which  one  and  the  same 
person  is  a  partner.  In  cases  of  this  sort  the  commosi 
law  requires,  that  all  the  persons  joindy  interested 
in  the  contract,  or  the  wrong,  should  be  made  parties ; 
and  it  is  treated  as  an  unjustifiable  anomaly,  if  not  as 
an  absurdity,  that  one  and  the  same  person  should,  in 
the  same  suit,  at  once  sustain  the  twofold  character 
of  plaintiff  and  of  defendant,  to  enforce  a  right  or  re- 
dress a  wrong,  arising  either  fix)m  the  contract,  or  act, 
as  misconduct  of  those,  with  whom  he  is  jointly  con- 


1  6ow  on  Partnership,  ch.  3,  §  1,  p.  117,  118,  3d  edit;  CoUyer  on 
Partn.  B.  2,  ch.  3,  §  2,  p.  177, 188  to  p.  198,  2d  edit;  Id.  B.  3,  ch.  5,  p. 
457. 
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ceraedy  or  joindy  interested.^  It  will  make  no  difier- 
ence  in  cases  of  thb  sort,  whether  the  suit  is  brought 
in  the  lifetime  of  all  the  partners,  or  after  the  death 
of  one  of  them ;  because  in  contemplation  of  law  no 
valid  legal  contract  ever  existed  between  the  part- 
ners; and  therefore  the  death  of  any  one  of  them 
cannot  make  the  contract  available  at  law." 

^  236.  ^Ne  have  had  already  occasion  to  take  no- 
tice, that  this  exception  is  peculiar  to  Courts  of  Com- 
mon Law,  and  has  no  recognition  whatsoever  in  Courts 
of  Equity.^  In  the  latter  Courts,  indeed,  all  the  parties 
in  interest  must  join,  and  be  joined  in  the  suit ;  but  it  is 
sufficient,  that  all  of  them  are  on  one  side  or  the  other 
side  of  the  record ;  and  they  need  not  be  all  plaintifli  or 
all  defendants  in  the  same  suit,  even  where  thfs  contro- 
versy is  between  two  firms,  in  each  of  which  some  of 
them  are  partners/  We  have  also  had  occasion  to  see, 
that  no  such  objection  was  recognised  in  the  Roman 
jurisprudence ;  and  that  it  is  unknown  to  the  juris- 
prudence of  Scodand  and  of  France,  and  probably  also 
of  most,  if  not  of  all,  of  the  commercial  nations  of 
continental  Europe.^ 


1  Gow  on  Partn.  cL  3,  §  1,  p.  118, 119, 3d  edit ;  ante,  §  221 ;  Collyer 
on  Partn.  6. 3,  ch.  3,  §  2,  p.  177, 188  to  p.  1$)3,  2d  edit ;  Id.  B.  3,  ch.  5, 
p.  457;  Jones  v.  Yates,  9  Barn.  &  Cresw.  582;  Bosanquet  v.  Wray,  6 
Taunt  R.  598 ;  Moffat  v.  Van  Millingren,  2  Bos.  &  Pull.  112 ;  De  Tastet 
o.  Shaw,  1  Bam.  &  Adolp.  664  ;  Teague  v.  Hubbard,  8  Bam.  &  Cresw, 
345 ;  Hanrey  9.  Kay,  9  Bam.  &,  Cresw.  356 ;  Neal  v,  Turton,  4  Ping.  R. 
149. 

>  Gow  on  Partn.  ch.  3,  §  1,  p.  119,  120,  3d  edit ;  Bosanqnet  v.  Wrajr, 
6  Taunt  R.  597.    See  Bailey  v.  Bancker,  3  Hill,  R.  183. 

3  Ante,  §  221,  note ;  $  222. 

4  Ante,  §  221  and  note ;  §  222 ;  1  Story,  Eq.  Jurisp.  §  666  to  674. 

»  Dig.  Lib.  17,  tit  2, 1.  65,  §  15;  Id.  I.  52 ;  Potbier,  Pand.  Lib.  17,  tk. 
2,  n.33;  2  Bell,  Comm.  B.7,  p.  619,  620,  5th  edit;  Pothier,  de  9ocietil|a. 
135, 136. — Mr.  Bell,  in  the  passage  already  cited,  (ante,  §  221,  xitib^^), 
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^  236.  Analogous  in  principle  to  the  case,  already 
stated  at  the  common  law,  is  that  of  one  firm,  pardj 
cmnposed  of  a  common  partner  in  another  firm, 
which  seeks  by  a  suit  to  enforce  a  security  against  a 
stranger,  after  satisfaction  of  that  security  has  been 
obtained  fix)m  the  latter  firm.  In  such  a  case,  the 
money  received  by  the  one  firm  being  paid,  and  ac- 
cepted in  satisfaction  of  the  security,  the  common 
partner  in  each  firm  will  not  be  permitted  to  contra- 
vene the  receipt  thereof  for  that  purpose,  nor  will  he 
be  allowed  to  sue  upon  swh  security,  as  one  of  the 
firm,  although  he  is  personally  ignorant  of  the  cir- 
cumstances, which  constitute  the  satisfaction.^  This 
turns  upon  the  general  principle,  that  the  receipt  of  a 
partnership  debt  by  one  partner  is  a  fiill  discharge 
thereof  against  the  firm ;  for  each  partner  is,  sui  jwrisj 
competent  to  receive  it  on  behalf  of  all,  and  duly 
to  release  and  discharge  the  debtor.^  And  when  once 
payment  or  satisfaction  has  been  made  to  one  part- 
ner, it  can  be  of  no  consequence,  that  he  is  connect- 
ed with  another  firm ;  for  this  does  not  enable  him 
to  contravene  his  oi^ni  act ;  and  if  he  has  no  personal 
knowledge  thereof,  the  receipt  by  his  partners  is 
treated,  in  construction  of  law,  as  his  own  receipt,  and 
hb  assent  is  bound  up  in  theirs*^     Therefore,  where 


2  Bell,  Coram.  630,  5th  edit)  says ;  ^  In  Scotland  debts  between  com- 
paniM,  in  which  the  same  individual  is  a  partner,  are  every  day  sustained, 
as  quite  unexceptionable."  It  is  to  be  lamented,  that  the  like  rule  has 
not  been  incorporated  into  the  common  law,  treating  the  firm,  for  the 
purposes  of  the  suk,  as  an  artificial  body,  or  quasi  corporation.  It  would 
be  highly  convenient,  and  certainly  conformable  to  the  common  sense  of 
the  comsiereial  world. 

1  Gow  on  Partn.  ch.  3,  §  I,  p.  IQO,  121,  3d  ed.  See  Bailey  v.  Bancker, 
8  Hill,  R.  153. 

«  Ante,  4114,190,191. 

3  Jactnd  9.  French,  19  East,  R.  317. 
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A.  was  a  partner  with  B.,  in  one  mercantile  house, 
and  with  C.  in  another,  and,  after  the  former  house 
had  indcNTsed  a  bill  of  exchange  to  the  latter,  B.,  act* 
ing  for  the  firm  of  A.  and  B.,  received  securities  to  a 
large  amount  from  the  drawer  of  the  bill,  upon  an 
agreement  by  B.,  that  the  biU  should  be  taken  up  and 
liquidated  by  B.'s  house ;  and,  if  not  paid  by  the  ac* 
ceptors  when  due,  it  should  be  returned  to  the  drawer ; 
the  Court  of  King's  Bench  held,  that  the  deposited 
securities  being  paid,  and  the  money,  therefore,  being 
received  by  B.  in  satifl&ction  of  the  bill,  A.  was 
bound  by  this  act  of  im  partner  B.  in  all  respects ; 
and,  therefore  he  could  not,  in  conjunction  with  C,  his 
partner  in  the  other  house,  maintain  an  action,  as 
indorsees  and  holders  of  the  bill,  against  the  accept- 
ors, after  such  satisfaction  received  through  the  me 
dium  of,  and  by  agreement  with  B.,  in  discharge  of 
the  same.^ 

§  237.  Upon  a  similar  ground,  if  a  partnership 
become  possessed  of  a  negotiable  security,  which  has 
been  procured  by  one  partner,  upon  the  understand- 
ing, that  he  will  punctually  provide  for  the  payment 
thereof  at  its  maturity,  the  partnership  cannot  sue 
upon  such  security ;  because  the  same  partner  must 
be  made  one  of  the  plaintiffs,  and,  as  it  is  clear  in 
such  a  case,  that  he  could  not  maintain  any  suit  in  his 
own  name  thereon,  the  same  objections  will  avail 
against  him,  as  a  co-plaintiff.  Thus,  where  one  part- 
ner in  a  banking  house  drew  a  bill  in  his  own  name 
upon  a  third  person,  who  accepted  the  same,  upon 
the  condition,  that  the  partner  would  provide  funds 
for  the  payment  thereof  at  its  maturity ;  and  the  bill 


1  Jacaud  v.  French,  12  East,  R.  317. 
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was  afterwards  indorsed  to  the  partnership,  and  a  suit 
was  thei^pon  brought  bj  all  the  partners  against  the 
acceptor ;  it  was  held,  that  die  action  was  not  main- 
tainable; because  all  the  partners  were  bound  by 
the  acts  of  that  partner,  and  as  between  him  and  the 
acceptbr^  there  was  no  •pretence  of  any  right  to  re- 
cavet.^  So,  also,  a  partner  holding  a  security  of  the 
firoi  by  indorsement  from  the  payee  or  other  indorser 
cannot  sue  the  indorser  thereon." 

^  238.  The  same  principle  will  apply  to  a  case, 
where  all  the  partners  si^q  ,  upon  an  acceptance, 
or  other  security,  procured  fraudulently  by  one 
partner,  without  any  participation  or  knowledge  of 
the  fraud  by  the  other  partners ;  for  he  must  still  be 
made  a  party  plaintiff  in  the  suit ;  and  his  fraud  not 
only  binds  himself,  but  his  innocent  partners  in  that 
suit;  for,  unless  all  the  plaintiff  are  entided  tore- 
cover,  the  suit  must  fail.^  The  case  may  even  be  pat 
still  more  strongly ;  for  if  the  security  be  a  fraudu- 
lent contrivance  between  the  guilty  partner  and  the 
thkd  person,  in  fraud  of  the  partnership,  there  can 
be  no  stiit  against  such  third  person  at  law,  founded 
the)reon,  since  the  guilty  partner  is  at  law  a  necessary 
plaintiff  in  every  such  suit.^ 


1  Sparrow  v.  Chisroan,  9  Bam  &  Cresw.  241. 

S  Bailey  v.  Bancker,  3  Hill,  R.  188. 

'  Gow  on  Paitn.  ch.  3,  §  1,  p.  120,  3d  edit;  Richmond  o.  Heapy,  1 
Stark.  R.  202,  204 ;  Johnson  v.  Peck,  3  Stark.  R.  66. 

4  Jones  V,  Yates,  9  Bam  &  Cresw.  532 ;  Kelly  v.  Wilson,  Ryan  6l  Mood. 
178.  —  Lord  Tenterden,  in  delivering  the  judgment  of  the  Court  in  Xht 
case  of  Jones  v,  Yates  went  fully  into  the  reasoning,  on  which  this  doctrine 
of  the  common  law  is  founded ;  and,  therefore,  although  somewhat  long,  the 
passage  is  here  inserted.  "  These  were  two  actions  brought  by  the  plainti 
is  assignees  of  Sykes  and  Bury.  The  first  was  an  action  of  trover  to 
cover  the  value  of  three  bills  of  exchange,  which  belonged  to  Sykes  and 
Bory,  and  which  Sykes  had  indorsed  to  the  deilnidants,  with  whom  he 
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^  239.  Another  exception  may  arise  from  the  in- 
competency of  one  of  the  partners  to  maintain  the 

had  been  in  partnership,  in  part  payoient  of  a  demand,  dae  from  him  lo 
the  partnership  of  Sjkes,  Yates,  and  Young,  and  by  him  again  immedi- 
ately indorsed  in  the  name  of  that  partnership  to  Alzedo,  who  was  a 
creditor  of  the  firm.  The  second  action  was  to  recover  money,  drawn  by 
Sykes  from  the  funds  of  himself  and  Bury,  and  paid  into  the  hands  of 
Yates,  in  further  discharge  of  the  balance  before  mentioned,  without  the 
knowledge  of  Bury.  Both  the  transactions  were  frauds  by  Sykes  on  hk 
partner.  Bury,  and  it  must  be  taken,  that  Yates  (at  least  when  the  bills 
were  indorsed  and  the  money  paid)  knew  Uie  bills  and  money  came  ftom 
the  funds  of  Sykes  and  Bury,  without  the  knowledge  of  Bury.  It  may 
be  doubtful,  whether  Young  was  actually  privy  to  either  transaction ;  but 
in  our  view  of  the  case,  that  point  is  not  material.  On  behalf  of  the 
defendant  it  was  contended  that  Sykes  and  Bury  could  not  (if  they  had 
continued  solvent)  have  maintained  any  action  against  Yates  and  Yoong^ 
in  respect  of  either  of  these  transactions ;  and,  that  if  that  were  so,  tiie 
pkintiffii,  their  assignees,  could  not  sue,  they  having  no  better  remedy 
at  law  than  Sykes  and  Bury  would  have  had.  And  we  are  of  this  opinion. 
It  is  unnecessary,  therefore,  to  advert  to  any  of  the  other  points,  nused  in 
argument  at  the  bar.  We  are  not  aware  of  any  instance,  in  which  a 
person  has  been  allowed,  as  plaintiff  in  a  court  of  law,  to  rescind  his 
own  act,  on  the  ground,  that  such  act  was  a  fraud  on  some  other  person 
whether  the  party  seeking  to  do  this  has  sued  in  his  own  name  only,  or 
jointly  with  such  other  person.  It  was  well  observed  on  behalf  of  the 
defendants,  that  where  one  of  two  persons,  whohaveajointright  of  action, 
dies,  the  right  then  vests  in  the  survivor.  So  that,  in  this  case  (if  it  be 
held,  that  Sykes  and  Bury  may  sue),  if  Bury  had  died  before  Sykes, 
Sykes  might  have  sued  alone,  and  thus  for  his  own  benefit  have  avoided 
his  own  act,  by  alleging  Jiis  own  misconduct  The  defrauded  partner 
may  perhaps  have  a  remedy  in  equity,  by  a  suit  in  his  own  name  against 
his  partner,  and  the  person  with  whom  the  fraud  was  committed.  Such 
a  suit  is  free  from  the  inconsistency  of  a  party  suing  on  the  ground  of 
his  own  misconduct.  There  is  a  great  difference  between  this  case  and 
that  of  an  action  brought  against  two  or  more  partners  on  a  bill  of  ex- 
change, fraudulently  made  or  accepted  by  one  partner  in  the  name  of 
the  others,  and  delivered  by  such  partner  to  a  plaintiff*  in  discharge  of 
his  own  private  debt  In  the  latter  case,  the  defence  is  not  the  defence 
of  the  fraudulent  party,  but  of  the  defrauded  and  injured  party.  The 
latter  may,  without  any  inconsistency,  be  permitted  to  say  in  a  court  of 
law,  that  although  the  partner  may  for  many  purposes  bind  him,  yet,  that 
he  has  no  authority  to  do  so  by  accepting  a  bill  in  the  name  of  the  firm 
for  his  own  private  debt  The  party  to  a  fraud,  he,  who  profits  by  it,  shal 
not  be  allowed  to  create  an  obligation  in  another  by  his  own  miscondoct 
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suit,  from  his  or  her  own  peculiar  national  or  other 
character ;  for  in  all  cases  of  suits  brought  by  partners, 
all  of  the  firm  must  be  competent  to  sue.  Thus,  for 
example,  it  has  been  said  by  a  learned  writer,  that, 
although  the  husband  and  wife  are  partners  in  a  foreign 
country,  by  whose  laws  they  are  competent  to  can}' 
on  partnership  business  with  each  other;  yet  that 
they  are  incompetent  to  sue  in  an  English  court  of 
justice,  as  partners ;  since  the  law  of  England  does 
not  recognise  their  capacity  so  to  engage  in  trade, 


■nil  make  that  tniflconduct  the  foandation  of  an  action  at  law.  Then,  if 
Sjkef  and  Bury  could  not  sue,  how  could  the  plalntifi,  who  represent 
them  here  ?  It  was  said,  in  support  of  the  argument,  that  the  propertj 
did  not  pass  from  Sykes  hy  his  wrongful  act,  but  remained  in  Sykee  and 
Bury.  This  was  ingeniously  and  plausibly  put;  but  as  against  Sykes 
the  property  did  pass  at  law,  and  there  was  no  remedy  at  law  for  Borj 
to  recover  it  back  again.  He  could  not  do  so  without  making  Sykes  a 
party.  Further,  the  right  of  the  assignees  to  sue  in  this  case,  was  said 
to  Be  analogous  to  the  right  of  assignees  to  sue  for,  and  recover  back, 
property  voluntarily  given  by  a  bankrupt  to  a  particular  creditor,  in  con- 
templation of  his  bankruptcy,  in  favor  of  such  creditor,  and  in  preference 
to  him,  in  which  case  the  bankrupt  could  not  have  sued,  if  no  commission 
had  issued,  yet  the  assignees  are  allowed  to  do  so.  That  is  a  case,  where 
the  representatives  could,  where  the  party  represented  could  not,  sue,  and 
it  is  the  only  instance  of  the  kind  mentioned  at  the  bar,  that  has  occurred 
to  ns.  But,  if  we  attend  to  the  principle,  on  which  the  assignees  are 
allowed  to  sue,  we  shall  find  there  is  no  analogy  between  that  case  and 
the  case  before  the  Court,  for  the  principle,  on  which  assignees  have 
been  held  entitled  to  recover  in  such  cases,  is  not  on  the  ground  of  fraud 
on  any  particular  person,  but  on  the  ground,  that  there  has  been  fraud  on 
the  bankrupt  laws,  which  are  made  for  the  purpose  of  effecting  an  equal 
distribution  of  the  insolvent's  estate  among  all  the  creditors,  and  which 
purpose  would  be  defeated,  if  a  party,  on  the  eve  of  a  bankruptcy,  and 
with  a  view  to  it,  could  distribute  his  effects  according  to  his  own  |deft- 
sore  among  some  favorite  creditors,  to  the  total  exclusion  of  the  others. 
'This  IS  mentioned  by  Lord  Mansfield,  as  the  principle  of  the  decisions  in 
the  early  cases  on  this  subject;  Alderson  v.  Temple,  4  Burrow,  2235; 
Barman  r,  Fisher,  Id.  p.  2237  ;  S.  C.  Cowper,  R.  117.  For  these  rea- 
sons, we  think  the  plaintiffs  are  not  entitled  to  recover."  But  see  Long 
man  v.  Pole,  1  Mood.  &,  Walk.  223.  Is  this  latter  case  distinguishable 
upon  the  ground,  that  it  was  case  for  a  tort  ? 
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and  enter  into  a  commercial  partnership.^  The  doc- 
trine here  laid  down  is  certainly  not  maintainable,  as 
a  doctrine  of  public  law ;  and  the  authority  cited  to 
support  it  by  no  means  bears  it  out  in  its  full  lati- 
tude." 

^  240.  A  case,  far  more  unexceptionable  to  illus- 
trate the  principle  of  this  exception,  is  that  of  a  part- 
nership in  a  belligerent,  or  in  a  neutral  country, 
where  the  suit  is  brought,  which  is  composed  in 
part  of  one  or  more  partners  domiciled  in  an  ene- 
my's country;  for,  under  such  circumstances,  during 
the  war,  no  suit  can  be  brought  there  to  enforce  any 
contract  whatever  in  favor  of  the  partnership.  A 
state  of  war  suspends  all  commercial  intercourse  be- 
tween the  belligerents,  and  shuts  their  courts  against 
all  suits  and  proceedings,  and  all  claims  of  persons, 
who  have  acquired  and  retain  a  hostile  character.^ 

§  241.  Subject,  however,  to  exceptions  of  this, 
or  a  similar  nature,  which  all  stand  upon  peculiar 
grounds,  the  general  rule  is,  as  has  been  already  men- 
tioned, that  partners,  in  their  collective  or  social  capa- 
city, may  bring  any  suits,  which  it  would  be  competent 
for  any  individual  to  bring.  It  is  also  a  general  rule, 
that  in  all  such  suits  at  law  all  the  partners  should  join.^ 

1  Collyer  on  Partn.  B.  3,  ch.  5,  p.  459,  2d  edit,  citing  Cosio  v,  De  Ber- 
nales,  Ryan  &  Mood.  R.  102.  It  is  also  reported  in  1  Carr.  &  Payne,  R. 
266. 

'  All,  that  Lord  Tenterden  decided  in  the  case,  was,  that  he  would  not 
presume,  that  a  feme  covert  in  a  foreign  country  could  engage  in  a  part- 
nership with  her  hushand,  without  some  proof,  that  such  was  the  Jaw  of 
the  foreign  country ;  and  no  such  proof  heing  given,  the  plaintiffs  were 
nonsuited.  There  seems  nothing  objectionable  or  inconvenient  in  this 
doctrine. 

3  Gow  on  Partn.  ch.  3,  §  1,  p.  120 ;  McConnel  v.  Hector,  3  Bos.  &  Pull. 
113;  Griswold  v.  Waddington,  16  John.  R.  438;  The  Julia,  8  Cranch, 
181 ;  Albrecht  v,  Sussman,  2  Ves.  &  Beam.  323. 

4  Gow  on  Partn.  ch.  3,  §  1,  p.  127,  128, 3d  edit 
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The  rule,  however,  undergoes,  or  may  undergo,  an 
exception  in  cases  of  dormant  partners ;  for  it  is  at 
the  option  of  the  plaintifis  in  such  cases,  either  to 
join  the  dormant  partner  in  the  suit,  or  to  omit  him, 
(as  in  the  corresponding  case  of  the  partners'  being 
sued  as  defendants,  it  is  at  the  option  of  the  plaintiff 
to  join  the  dormant  partner  or  not,)  and  the  joinder,  or 
non-joinder  will  not  constitute  any  objection  to  the 
maintenance  of  the  suit  in  any  manner  whatsoever.^ 
The  same  exception  applies,  a  fortiori^  where  a  man 
is  merely  a  nominal  partner ;  for,  as  he  has  no  real  in- 
terest, there  seems  no  necessity  of  his  joining,  as  a 
party,  in  any  partnership  suit,^  although  there  is  no 
doubt,  that  he  may  so  join.^ 

^  242.  In  this  respect,  perhaps,  there  may  be 
ground  for  a  distinction  between  the  cases  of  com- 
mon unwritten  contracts,  and  cases,  where  a  written 
instrument  is  made  payable  to  certain  persons  by 
name,  although  one  of  them  is  but  a  nominal  partner. 


1  Gow  on  Partn.  ch.  3,  §  1,  p.  128,  3d  edit ;  Skinner  v.  Stocks,  4  Barn. 
&  Aid.  437 ;  Lloyd  v.  Arcbbowle,  2  Taunt  R.  324  ;  Brassington  r.  Ault, 
2  Bing.  R.  177 ;  Wilson  v.  Wallace,  8  Serg.  &  R.  55 ;  Clarkson  v.  Car- 
ter, 3  Cowen,  R.  85 ;  Lord  v.  Baldwin,  6  Pick.  R.  348,  352 ;  Leveck  r. 
Shafloc,  2  Esp.  R.  468 ;  Ross  v.  Decy,  2  Esp.  R.  470,  note ;  CoUyer  on 
Partn.  6.  3,  ch.  5,  §  1,  p.  465;  Id.  p.  468  to  p.  470,  2d  edit;  Mawnum  r. 
Gillett,  2  Taunt  R.  325,  note ;  Alexander  v.  Barker,  2  Cromp.  Sl  Jerv. 
133;  Cothay  v.  Fennel,  10  Bam.  &  Cresw.  671.  —  The  authorities  here 
cited  are  not  all  exactly  agreed  upon  this  point,  where  the  dormant  part- 
ner is  a  party  plaintiff;  but  they  all  agree  as  to  the  point,  where  such 
partner  is  a  party  defendant  It  seems  exceedingly  difficult  to  state  any 
reasonable  distinction  between  the  cases;  and  the  text  contains,  what 
seems  to  me  the  true  doctrine,  founded  upon  the  weight  of  authority. 

9  Collyer  on  Partn.  B.  3,  ch.  5,  §  1,  p.  470,  2d  edit;  Gow  on  Partn.  cb. 
3,  §  1,  p.  128, 129, 3d  edit ;  Parsons  v.  Crosby,  5  Esp.  R.  109  ;  Daven- 
port V.  Rackstraw,  1  Carr.  &  Payne,  R.  89 ;  Glossop  v.  Coleman,  1  Stark. 
R.  23;  Teed  v.  El  worthy,  14  East,  R.  210;  Kell  r.  Nainby,  10  Bam.  & 
Cresw.  20.  But  see  Guidon  v.  Robson,  2  Camp.  302 ;  Kieran  v.  Satidait, 
6  Adolp.  &  Ell.  515. 

3  Guidon  v.  Robson,  2  Camp.  R.  302. 
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For  it  may  well  be  said,  that,  in  the  latter  case,  as  the 
promise  is  made  to  all,  the  suit  thereon  may,  and 
should  be  brought  in  the  name  of  all,  as  proper  par- 
ties to  the  contract.^  There  can  be  no  doubt,  that,  in 
a  case  of  this  sort,  all  the  persons  named  may  join  in 
the  suit : '  but  it  is  quite  a  different  question,  whether 
all  must  so  join,  when  all  have  not  an  interest  in  the 
contract^  We  all  know,  that  there  are  many  cases  of 
written  contracts,  as  for  example,  of  policies  of  insur- 
ance, procured  to  be  underwritten  by  agents  or  brokers 
in  their  own  names,  in  ^ich,  nevertheless,  the  suit  fcNr 
a  breach  thereof  may  be  brought  either  in  the  name  of 
the  principal,  or  of  the  agents  or  brokers/  Why  the 
same  rule  might  not  well  apply  in  other  analogous  cases 
of  written  contracts,  it  is  not  easy  to  say,*  It  is  proper, 
however,  to  add,  that  there  is  some  apparent  conflict 
in  the  authorities  on  this  point.^ 


1  Collyer  on  Partn.  B.  3,  ch.  5,  §  1,  p.  4G5,  470, 2d  edit 

>  Kill  V,  Nainby,  10  Barn.  &  Crcsw.  20. 

s  Gow  on  Partn.  ch.  3,  §  1,  p.  122, 123,  3d  edit 

«  Story  on  Agency,  §  ICtO,  161,  162. 

s  Collyer  on  Partn.  B.  3,  ch.  5,  §  1,  p.  465  to  p.  468,  2d  edit ;  Grove  v. 
Dal>otB,  1  Term  R.  112;  Gumming  r.  Forrester,  1  Maule  &  Selw.  497; 
Hagedom  v.  Oliveraon,  2  Maule  &  Selw.  426 ;  Garret  v.  Handley,  4 
Bam.  Sl  Cresw.  664 ;  Lucena  v.  Crawford,  3  Bos.  &  Pull.  98 ;  Gow  on  Partn. 
ch.  3,  $  1,  p.  122, 123, 3d  edit ;  Bell  v.  Ansley,  16  East,  R.  141 ;  Skinner 
V.  Stocks,  4  Bam.  &  Aid.  437 ;  Alexander  v.  Barker,  2  Cromp.  &  Jenr. 
133, 138;  Atkinson  v.  Laing,  1  DowL  &  Ryl.  N.  P.  C.  16. 

*  Guidon  v.  Robson,  2  Camp.  R.  302.  —  On  this  occasion,  the  case 
being  an  action  by  Guidon  alone  against  Robson,  upon  a  bill  of  exchange, 
drawn  in  the  name  of  Guidon  &  Hughes  (the  latter  being  a  mere  clerk 
of  Guidon)  on  Robson,  and  accepted  by  him.  Lord  Ellenborough  said ; 
''There  being  such  a  person  as  Hughes,  I  am  clearly  of  opinion,  that  he 
ooght  to  have  been  joined  as  a  partner.  He  is  to  be  considered  in  all 
respects  a  partner,  as  between  himself  and  the  rest  of  the  world.  Persons 
in  trade  bad  better  be  very  cautious,  how  they  add  a  fictitious  name  to 
their  firm  for  the  purpose  of  gaining  credit  But,  where  the  name  of 
a  real  person  is  inserted   with  his  own  consent,  it  matters  not,  what 
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^  243.  And  this  naturally  conducts  us  to  the  more 
enlarged  consideration,  in  what  cases,  and  under 
what  circumstances  contracts  are  to  be  treated  as 
partnership  contracts,  of  which  the  firm  may  avail 
itself  by  way  of  suit.  We  have  already  seen/  that 
in  order  to  bind  the  partnership  in  any  contract 
with  third  persons,  it  is  ordinarily  necessary,  that  it 
should  be  made  in  the  firm  name ;  and  that,  if  made 
by  one  partner  in  his  own  name  only,  it  will  cnrdina- 
rily  be  binding  only  upon  himself,  and  not  upon  the 
partnership.^  There  are,  however,  exceptions  to  this 
rule,  where  the  contract  is  made  by  one  partner  in 
his  own  name,  for  and  on  behalf  of  the  partnership, 
or  for  the  benefit  thereof,  and  yet  the  firm  will  be 
bound  thereby.^  There  is  a  like  enlargement  of  obli- 
gation in  many  other  cases  of  written  and  miwritten 


agreement  there  may  be  between  bim  and  thoae,  who  share  the  profit  and 
loss.  They  are  equally  responsible,  and  tlie  contract  of  one  is  the  con- 
tract of  all.  In  this  case,  the  declaration  states,  that  the  defendant  pro- 
mised to  pay  the  money  specified  in  the  bill  to  the  plaintiff  only,  whereas 
■he  promised  to  pay  it  to  the  plaintiff  jointly  with  another  person.  The 
variance  is  fatal."  But  see  Kill  v,  Nainby,  10  Barn.  &  Cresw.  20;  Hall 
r.  Smith,  1  Bam.  &  Cresw.  407 ;  Marchington  v,  Vernon,  1  Bos.  &  Pull. 
101,  note ;  Marsh  v.  Robinson,  4  Esp.  R.  98 ;  Walton  v.  Dodson,  3  Carr. 
&  Payne,  162 ;  Skinner  v.  Stocks,  4  Bam.  &  Ald«  437 ;  Cothay  v.  Fen- 
nell,  10  Bam.  &  Cresw.  671.  In  Alexander  v.  Barker,  2  Cromp.  &.  Jerv. 
133,  138,  Mr.  Justice  Bayley  said ;  "  I  am  the  less  surprised,  that  the 
learned  Judge  should  have  considered  D.  Alexander  as  the  person,  with 
whom  the  defendant  contracted,  and  who  alone  could  maintain  the  ac- 
tion, because  I  remember,  that  it  was  at  one  period  the  impression  of 
Lord  Ellenborough,  that,  where  money  was  lent  by  a  partner,  the  action 
must,  in  all  cases,  be  brought  by  the  individual,  with  whom  the  contract 
was  made.  But  he  was  aflerwards  convinced  of  what  is  doubtless  the 
true  rule,  viz.  that,  where  a  contract  is  made  by  one  on  behalf  of  others, 
the  action  may  be  brought  in  the  name  of  the  principals.** 

1  Ante,  §  102,  13G,  142. 

«  Ante,  §  102, 136, 142 ;  Faith  r.  Raymond,  11  Adolp.  &  Ellis,  339. 

9  Ante,  §  102,  and  note  (1),  §  142. 
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contracts,  where  the  same  doctrine  will  reciprocally 
apply  in  favor  of  the  partnership,  as  in  the  converse  case 
is  applied  against  it.  Thus,  for  example,  if  a  contract 
of  guaranty  should  be  entered  into  apparently  with  one 
partner,  but  in  reality  it  should  be  intended  to  be  for 
the  indemnity  of  the  firm  for  advances  to  be  made  by 
the  firm;  an  action  might  be  maintained  by  all  the 
partners,  as  upon  a  joint  contract  therewith,  although 
the  written  papers,  containing  the  guaranty,  should  be 
addressed  to  one  partner,  and  he  alone  should  con- 
duct the  negotiation.^      The  same  rule  would  apfdy 


1  Gow  on  Pftrtn.  ch.  3,  §  1,  p.  121  to  p.  123, 3d  edit ;  Colljer  od  Partn. 
R  3,  ch.  4,  §  1,  pi  446,  447,  2d  edit ;  Id.  ch.  5,  §  1,  p.  464,  465  ;  Gamit 
r.  Handley,  3  BarD.  &  Cresw.  463 ;  S.  C.  4  Barn.  &,  Cresw.  664 ;  WalUm 
V.  Dodson,  3  Carr.  &  Payne,  R.  162. — Mr.  Gow  has  summoned  up  the  au- 
thorities OD  this  point  as  follows.  "  Partners  sometimes  seek  to  enforce 
a  guarantee,  given  to  secure  the  repayment  of  on  advance  to  be  made  by 
the  firm.  In  such  a  case  the  action  must  necessarily  be  brought  by  all 
the  partners,  to  whom  the  guarantee  is  given,  and  by  whom  the  advance 
is  made.  And,  where  a  contract  of  that  description  is  apparently  entered 
into  in  favor  of  one  partner  only,  yet  in  fact  if  it  be  intended  as  an  indem- 
nity to  the  firm,  in  respect  of  an  advance  to  be  made  by  them,  a  joint  ac- 
tion may  be  maintained.  Thus,  in  the  late  case  of  Garrett  and  another 
V.  Handley,  (4  B.  &  C.  664,)  which  was  an  action  on  a  guarantee  by  two, 
as  the  survivors  of  a  firm  of  three  partners,  it  appeared,  that  the  guaran- 
tee was  addressed  to  one  of  the  partners  only ;  but  evidence  was  pro- 
duced, which  established,  that  the  advance,  to  secure  which  the  guaran- 
tee was  entered  into,  was  made  by  the  firm,  and  that  the  guarantee  was 
given  for  their  joint  benefit,  and  not  to  indemnify  the  single  partner  only. 
it  was  objected  at  nisi  prius,  and  afterwards  insisted  upon  on  a  motion  to 
enter  a  nonsuit,  that  there  was  a  misjoinder  ;  for,  as  the  guarantee  was  in 
terms  given  to  one  partner,  to  whom  alone  the  promise  could  be  con- 
strued to  have  been  made,  the  action  should  have  been  brought  by  him 
only.  But  the  Court  of  King*s  Bench  held,  that  as  the  guarantee  was 
proved  to  have  been  intended  for  the  benefit  of  tlie  firm,  the  action  was 
properly  brought  by  the  surviving  partners.  And  under  such  circum- 
stances, is  not  competent  to  the  partner,  to  whom  the  guarantee  may 
have  been  addressed,  to  treat  the  advance  as  one  made  by  himself,  on 
his  individual  account  and  in  that  character  to  support  a  separate  action. 
This  was  determined  in  a  previous  action  on  the  same  guarantee,  and  in 
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to  a  loan,  made  by  one  partner  in  a  banking  estab- 
lishment out  of  the  banking  fund,  although  the  whole 
negotiation  should  be  conducted  by  and  in  the  name 
of  that  partner  only.^ 


which  the  plaintiff  declared,  that  in  consideration,  that  he  would  advmnee 
a  sum  of  money  to  A.  B.,the  defendant  promised,  that  provision  shonld  be 
made  for  paying  the  plaintiff.  At  the  trial  it  appeared,  that  the  defend- 
ant had  given  to  the  plaintiff  the  guarantee  stated  in  the  declaration,  and 
that  the  latter  was  a  partner  with  two  other  persons  in  a  banking-lioutey  and 
that  the  firm  had  advanced  the  money,  and  charged  A.  B.  in  account  with 
the  same ;  and  it  was  held,  that  the  averment  in  the  declaration,  that  the 
plaintiff  had  advanced  the  money,  was  not  sustained  by  the  proof,  there 
being  no  evidence  to  show,  that  the  mondy  had  been  advanced  to  the 
plaintiff  by  the  firm,  and  by  him  to  A.  B.  It  is  not  to  be  collected  from 
either  of  the  two  preceding  cases,  nor  was  it  in  fact  necevaiy  to  de- 
termine, whether  the  partner,  to  whom  the  guarantee  was  actually  given, 
could  have  maintained  a  separate  action  upon  it,  provided  his  declaration 
80  truly  and  correctly  stated  the  facts,  as  not  to  have  been  open  to  the 
objection  of  a  variance  between  the  allegation  and  the  proof.  But  judg- 
ing from  analogy  to  tlie  rule,  applicable  to  a  policy  of  ineurance,  which 
allows  the  action  to  be  brought,  either  by  the  party,  for  whose  benefit  it 
was  effected,  or  in  the  name  of  him,  who  effected  it,  it  would  seem,  that 
that  partner,  as  being  the  party,  with  whom  the  contract  was  made,  might 
have  supported  such  an  action."  Gow  on  Partn.  ch.  3,  §  1,  p.  121,  122, 
123. 

1  Alexander  v.  Barker,  2  Cromp.  &  Jerv.  133, 138.  See  Robson  v. 
Dnimmond,  2  Bam.  &  Adolp.  83.  —  On  this  occasion,  Mr.  Justice  Bayley 
said ;  **  I  have  no  doubt  in  this  case,  but  that  this  action  is  maintainable 
by  the  plaintiffs ;  and  in  that  opinion  I  am  fortified  by  the  case  of  Garrett 
V.  Handley.  Here,  D.  Alexander  stood  in  the  double  capacity  of  an  in- 
dividual and  a  member  of  the  firm.  Barker  wanted  an  advance  of  money, 
and  to  him  it  was  quite  immaterial,  by  whom  the  advance  was  made, 
whether  by  D.  Alexander  alone,  or  by  the  house,  of  which  he  was  a 
member.  He  applies  to  D.  Alexander  to  make  the  advance.  He  does 
not  qualify  that  application,  and  say,  you  may  be  a  member  of  a  firm, 
and  I  will  deal  with  you  only,  and  will  not  be  answerable  to  other  per- 
sons ;  but  he  makes  his  application  without  any  qualification.  By  thus 
applying  generally,  he  entitles  D.  Alexander,  if  he  makes  the  advance,  to 
place  him  in  the  situation  of  being  answerable  to  him  in  either  of  his  ca- 
pacities, according  to  that,  in  which  he  makes  the  advance.  From  the  taa. 
timony  it  appeare,  that  the  advance  was  made  by  D.  Alexander,  not  indi- 
vidually, but  with  tlie  money  of  the  firm.  He  accepted,  therefore,  the 
application  for  the  advance,  not  as  an  individual,  but  in  his  capacity  aa 
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^  244.  Id  the  course  of  partnerships  it  not  infre- 
quently happens,  that  new  partners  are  admitted,  or 
dd  partners  retire,  without  any  change  of  the  firm 
name;  and  upon  such  a  change  the  contracts  and 
efiects  and  securities  of  the  existing  partnership  are 
agreed  to  remain,  and  become  a  part  of  the  funds  oi 
the  new  firm.  But  in  all  such  cases  the  contracts  and 
securities  must  be  sued  for  in  the  names  of  the  ori^unal 
firm,  unless,  indeed,  they  are  negotiable  securities,  and 
are  indorsed  over  by  the  old  firm  to  the  new  firm ;  in 
which  latter  case  the  new  firm  may  sue  thereon  in 
their  own  names,  like  any  other  holders;  for  in  all 
other  cases  no  persons  are  permitted  to  sue  there- 
upon at  law,  except  the  partners,  who  originally 
made  the  contract,  or  had  an  interest  therein.^  A 
Jbrtiarij  the  same  rule  will  be  applied  with  more  strict- 


a  member  of  the  firm.    In  Garrett  r.  Handley,  the  contracting  partner 

first  broDght  the  action  in  his  own  name ;  but  it  appeared,  that  the  ad- 

Yance  was  made  by  the  house,  and  the  Court  said,  yon  did  not  make  the 

advance,  and  cannot  maintain  the  action.     Another  action  was  then 

brought  in  the  name  of  the  firm,  and  the  Court,  being  of  opinion,  that 

tlie  guarantee  was  intended  to  apply  to  advances  made  by  the  firm, 

tlionght  that  the  action  was  maintainable.    The  language  of  that  guar- 

^jitee  was  much  more  pointed  than  this  letter.  It  was  addressed  to  an  indi- 

v^idual,  and  was  to  this  effect;  —  *  I  understand  from  Mr.  6.,  that  you  have 

l^ad  the  goodness  to  advance  £550,  d&c.  upon  my  assurance,  which  I 

hereby  give,  that  provision  shall  be  mode  for  repaying  you  this  soon, 

^£c.'    But  the  advance  was  not  made  by  the  individual  alone ;  and  it 

"^33  holden,  that  the  firm,  by  whom  the  advance  was  made,  ought  to  sue. 

Xt  appears  to  me,  therefore,  that  the  plaintiffs  were  the  persons,  who 

xtiight  and  ought  to  sue  in  this  case."    See  also  Cothay  v.  Fennell,  10 

Barn.  &  Cresw.  671 ;  Collyer  on  Partn.  B.  3,  ch.  4,  §  1,  p.  446,  447,  448, 

2d  edit ;  Id.  ch.  5,  §  1,  p.  465. 

1  Collyer  on  Partn.  B.  3,  ch.  5,  §  1,  p.  461,  462,  463,  465,  466, 2d  edit; 

Osborne  r.  Harper,  5  East,  R.  225 ;  Welsford  v.  Wood,  1  Esp.  R.  183 ; 

Pease  r.  Hirst,  10  Bam.  &  Cresw.  122, 127 ;  Innes  v.  Dunlop,  8  Term 

E.  595 ;  Ord  «.  Portal,  3  Camp.  R.  239 ;  Robson  v.  Drummond,  2  Bam* 

&  Adolp.  301 ;  Radenhurst  v.  Bates,  3  Bing.  R.  470. 

Partn.  32 
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Bess,  in  cases,  where  the  contract  is  under  seat ;  for, 
then,  ordinarily,  the  parties  to  the  deed,  and  none 
others,  can  sue,  or  be  sued  thereon,^  In  equity,  the 
case  may  be  far  otherwise ;  for  assignees  of  equities 
and  equitable  interests  are  competent  to  sue  in  equity 
in  their  own  names,  to  enforce  payment  of  the  as- 
signed debts,  or  other  choses  in  action,  although  they 
may  not  b^  competent  at  law.' 

^  245.  Questions,  also,  of  a  very  delicate  nature 
may  arise  out  of  contracts  and  obligations  by  thiid 
persons,  with  a  partnership,  where  the  contracts  or 
obligations  are  of  a  continuing  nature,  as  to  what  is 
their  true  extent  and  operation,  when  there  has  been 
any  change  of  the  partners  by  the  retirement  of  an  old 
partner,  or  the  admission  of  a  new  one.  Thus,  for 
example,  a  guaranty  for  advances  to  be  made,  or 
credits  to  be  given,  from  time  to  time  by  a  firm  to  a 
third  person ;  and  some  new  advances  or  credits  may 
have  occurred,  after  a  change  of  the  original  partners 
in  the  manner  above  suggested.  Under  such  circum- 
stances, the  question  would  arise,  whether  the  guaran- 
tor would  be  liable,  either  to  the  old  firm,  or  to  the  new 
firm,  for  any  such  advances  or  credits,  after  any  such 


1  Colljer  on  Partn.  B.  3,  ch.  5,  $  1,  p.  463,  464,  2d  edit;  Metcalf  v. 
Rjcrofl,  6  M.  &  Selw.  75.  See  also  Pease  v.  Hirst,  10  Barn.  Sl  Cresw. 
122,127. 

9  2  Story  on  £q.  Jurisp.  §  1039, 1040 ;  l*ieman  v.  Jacobs,  5  Peten,  R. 
597, 598. — If,  after  an  assignment,  the  debtor  should  promise  the  aMifpees 
to  pay  them,  a  suit  might  then  and  upon  that  promise  be  maintained  by  the 
assignees  against  the  debtor  in  a  Court  of  Law.  Collyer  on  Partn.  B.  3, 
ch.  5,  ^  1,  p.  462,  463, 2d  edit ;  Wilsford  v.  Wood,  1  Espin.  R.  182;  Moor 
V.  Hill,  2  Peake,  R.  11 ;  Innes  v.  Dunlop,  8  Term  R.  595.  There  may  be 
cases,  also,  where,  afler  the  contract  is  made  with  partners,  a  severaoce 
may  be  made  by  the  consent  of  all  the  parties  in  interest,  and  then  each 
may  sue  for  his  own  share.  See  Collyer  on  Partn.  B.  3,  ch.  5^  §  I,  p.  467 
468, 2d  edit 


CB#  JQlJ     REMEDIES   AGAINST  THIRD   PERSONS.         376 

thange.  It  has  been  held,  that  the  guarantor  would 
not  be  liaUe  therefor ;  and  that  no  such  guaranty 
ought  to  be  extended  beyond  the  actual  import  oi 
its  terms ;  but  that  it  ought  to  be  limited  to  advances 
and  credits  made  by  the  original  firm  only.^ 

^  246.  The  same  doctrine  will  apjdy  to  more  for- 
mal instruments,  such  as  a  bond  given  by  a  principal 
^nd  surety  to  a  firm,  to  secure  advances  made  by  the 
-firm  to  the  principal ;  for,  upon  such  a  bond  the 
-surety  will  not  be  liable  for  any  advances,  made  after 
the  withdrawal  or  death    of   one    of   the    partners.* 


1  CoUjer  on  Partn.  B.  3,  ch.  4,  §  1,  p.  443, 444, 2d  edit ;  Myers  v.  Edge, 
7  Term  R.  250, 252 ;  Cremer  v,  Higgrinson,  1  Mason,  R.  323 ;  Gow  on 
JPaitD.  ch.  3,  §  1,  p.  123, 124, 3d  edit ;  Spiers  v.  Houston,  4  Bligh,  N.  & 
JL  515 ;  Ez  parte  Kensington,  2  Ves.  &  Beam.  79 ;  Dcy  v.  Davy,  10 
^dolp.  &  Ellis,  30 ;  S.  C.  3  Perr.  &.  Dav.  249. 

*  Strange  v.  Lee,  3  East,  R.  489 ;  Peraberton  v.  Oakes,  4  Ross.  R.  154, 

307;  Weston  v.  Barton,  4  Tannt  R.  673,  682.  — In  this  last  case,  Sir 

.-James  Mansfield,  in  delivering  the  opinion  of  the  Court,  said ;  **  It  is  not 

:siecessary  now  to  enter  into  the  reasons  of  those  decisions ;  but  there  may 

very  good  reasons  for  such  a  construction.    It  is  very  probable,  that 

ireties  may  be  induced  to  enter  into  sach  a  security  by  a  confidence, 

"^rhich  they  repose  in  the  integrity,  diligence,  caution,  and  accuracy  of 

^ne  or  two  of  the  partners.    In  the  nature  of  things  there  cannot  be  a 

^lartnership  consisting  of  several  persons,  in  which  there  are  not  some 

'^XTBona^  possessing  these  qualities  in  a  greater  degree  than  the  rest ;  and 

^t  may  be,  that  the  partner  dying,  or  going  out,  may  be  the  very  person,  on 

"%rhom  the  sureties  relied.    It  would  therefore  be  very  unreasonable  to 

^lold  the  safety  to  his  contract,  afler  such  change.    And  though  the  sum 

Siere  is  limited,  that  circumstance  does  not  alter  the  case ;  for  although 

'%lie  amount  of  the  indemnity  is  not  indefinite ;  yet  £3000  is  a  large  sum ; 

^nd  even  if  it  were  only  £1000,  the  same  ground  in  a  degree  holds ; 

fhr  there  may  be  a  great  deal  of  difierence  in  the  measure  of  caution  or 

discretion,  with  which  different  persons  would  advance  even  a  thousand 

pounds.    Some  would  permit  one,  who  was  almost  a  beggar,  to  extend 

\kw  credit  to  that  sum ;  others  would  exercise  a  due  degree  of  caution 

for  the  safety  of  the  surety.    And  therefore  we  are  of  opinion,  that  as  lo 

such  sums  only,  which  were  advanced  before  the  decease  of  Golding,  can 

in  indemnity  be  recovered  by  the  plaintifib ;  and  as  to  the  sums,  cUiimed 

for  debts  incurred  since  his  decease,  the  judgment  must  be  for  the  d^ 

fendnnt* 
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Nor  is  there,  in  this  respect,  any  real  diflerence  be- 
tween the  decisions  of  Courts  of  Law,  and  those  of 
Courts  of  Equity,  as  to  the  construction  or  extent  of 
the  terms  of  the  instrument.  In  each  court  the  in- 
terpretation, put  upon  the  terms  of  the  contract,  has 
precisely  the  same  extent,  and  the  same  limitations.^ 
^  247.  These  decisions  may,  at  first  view,  be 
deemed  somewhat  rigid,  if  not  inequitaUe.  But,  in 
reality  they  stand  upon  grounds,  capable  of  an  entire- 
ly satisfactory  and  solid  vindication  In  the  first 
{dace,  it  can  never  be  said  with  truth  or  justice,  that 
a  guaranty  or  suretyship  for  advances,  to  be  made  by 
A.  B.  &  C,  does  properly  extend  to  any  advances 
made  by  A.  &  B.,  or  by  A.  B.  &  D. ;  and  therefore 
the  guarantor,  or  surety,  may,  with  all  good  faith  and 
correctness,  say,  Non  in  fuBcfcedera  vent.  Besides ;  as 
has  been  well  observed,  the  guarantor  or  surety  may 
have  very  good  reasons,  why  he  might  be  willing  to 
enter  into  an  engagement  with  a  fixed  reliance  upon 
the  vigilance,  fidelity,  discretion,  and  skill  of  a  par- 
ticular partner,  when  he  would  not,  if  that  partner 
were  to  withdraw,  be  willing  to  enter  into,  or  to  pro- 
long any  such  engagement.^ 


1  Pemberton  v.  Oakes,  4  Russ.  R.  154. 

<  Wefton  V.  Barton,  4  Taunt  R.  673,  682;  Simson  v.  Cooke,  11  Biiig. 
R.  461.  See  alao  Russell  v.  Perkins,  1  Mason,  Cir.  R.  368 ;  Strange 
9.  Lee,  3  East,  R.  484,  490. — Lord  Ellenborough,  in  delivering  Uie 
opinion  of  the  Court  in  this  last  case  said;  **The  Court  will,  no 
doubt,  construe  the  words  of  the  obligation  according  to  the  intent 
of  the  parties  to  be  collected  from  them;  but  the  question  is,  what 
that  intent  was.  The  defendants'  obligation  is  to  pay  all  sunw  dne 
to  them,  on  account  of  their  advances  to  Blyth.  Now  who  are  '  them,' 
bat  the  persons  before  named,  amongst  whom  is  James  Walwyn,  who 
then  constituted  the  banking  house,  and  with  whom  the  defendant  con- 
tracted? The  words  will  admit  of  no  other  meaning.  And  indeed 
with  respect  to  any  intent,  which  parties  entering  into  contract!  of  this 
nature  may  be  supposed  to  have,  it  may  make  a  veiy  material  diflbvaim 
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§  248*  It  has  been  said,  that  guaraoties  for  the 
payment  of  the  debts  of  third  persons  are  not  gene- 
ral instmments  under  seal,  and  that  there  is  no  tech-^ 
meal  role,  which,  as  to  them,  prevents  a  Court  of  LaW 
fiom  loddng  at  the  real  justice  and  merits  of  the 
ease.^  This  is  tme«  But  it  is  equally  true,  that  the 
language  in  every  case  is  to  be  construed  according 
tt>  its  fair  and  r^asonaUe  meaning,  and  is  not  to  be 
strained  to  reach  cases  unforeseen  or  unprovided  for; 
'Soft  that  W)(Mild  be  to  make,  and  not  merely  to  construe, 
contracts.  And,  indeed,  in  all  cases  of  this  sort,  the 
^urantor  or  surety  has  a  right  to  insist,  that  he  shall 
:aiot  be  presumed  to  enter  into  engagements  for  events, 
were  never  so  submitted  to  his  consideration 
contemplation,  and  which,  if  considered  or  con- 
^Cemplated,  might  have  induced  him  altc^ether  to  ab^ 
stain  from  any  engagement  whatsoever. 

^  248.  The  same  reasoning  is  equally  aplicable  to 
•^uiother  class  of  cases,  where  there  is  a  continuing  con- 
^^ract  with  a  partnership,  such  as  a  contract  to  buy  goods, 
to  hire  them  of  the  partnership  from  year  to  yearj 
br  a  term  of  years ;  for  such  a  contract  could  hardly  be 
entered  into  without  some  reference  to  the  character, 

-^la  the  view  of  th«  obligor,  as  to  the  persons,  constituting  the  house,  at  the 

"Millie  of  entering  into  the  obligation,  and  by  whom  the  advances  are  to  be 

xiMde  to  the  party,  for  whom  he  is  surety.    For  a  man  may  very  well  agree 

to  make  good  such  advances,  knowing,  that  one  of  the  partners,  on  whose 

prudence  he  relies,  will   not  agree  to  advance  money  improvidently. 

*l*he  characters,  therefore,  of  the  several  partners  may  form  a  material  in- 

l^redieot  in  the  judgment  of  the  obligor  upon  entering  into  such  an  ea* 

gagement"    See  Dry  v.  Davy,  3  Perr.  &  Dav.  249;  S.  C.  10  Adolp.  ft 

ia]»i,30. 

1  CoUyer  on  Partn.  B.  3,  ch.  4,  §  1,  p.  445,  446,  9d  edit;  and  the 
observations  of  Mr.  J.  Park,  in  Haregrave  v.  Smee,  3  Moore  &  Payne, 
5S4;  S.  C.  6  Bing.  R.  344;  and  of  Lord  Tonterden,  in  5  Bam.  ft  Aid. 
193;  Pease  r.  Hirst,  10  Bam.  ft  Cresw.  122;  Dry  v.  Davy,  10  Adolp.  ft 
EUia,  aO;  a  C.  1  Perr.  ft  Dav.  149. 

32« 
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skill,  and  honesty  of  the  existing  partners;  and  it 
is  scarcely  presumaUe,  that  any  man  would  be  willing 
to  have  his  contract,  or  his  patronage,  assigned  over 
fiom  time  to  time  to  mere  strangers,  of  whom  he 
knew  nothing,  and  of  whose  competence,  and  ability, 
and  fidelity,  he  might  have  no  adequate  means  of 
inquiry,^ 

^  250.  But  the  most  striking,  as  well  as  the  most 
usual,  illustration  of  this  doctrine,  which  occurs  in 
actual  practice,  is,  where  bonds  are  given  by  sureties 
to  partners,  for  the  fidelity  and  good  conduct  of  clerks, 
and  other  oiScers  and  agents,  in  the  service  and 
employment  of  the  partnership.  In  all  cases  of  this 
sort,  the  uniform  rule  of  construction  of  the  bond  is, 
unless  some  clear  language  to  the  contrary  is  inserted, 
that  the  bond  does  not  apply  as  a  security,  after  any 
change  of  the  members  of  the  partnership  by  death, 
or  otherwise.^  But  language  may  be  used  in  a  bond, 
which  shall  clearly  import  a  continuing  liability,  not- 
withstanding any  change  of  the  firm ;  and  if  it  does, 
there  can  be  no  question,  that  it  will,  both  at  law  and 
in  equity,  have  the  most  complete  operation.' 


1  Robson  V.  Drummond,  2  Barn.  &  Adolp.  303.  —  Quere,  wheUier  it 
would  make  any  difference,  that  the  retiring  partner  was  a  donnant  part- 
ner ;  and  that  the  ostensible  partner  still  remained  in  the  firm.  See  Drj 
V.  Davy,  3  Perr.  &,  Dav.  249;  S.  C.  10  Adolp.  &  Ellis,  30;  Rob«>n  v. 
Drummond,  2  Barn.  &  Adolp.  301. 

s  Collyer  on  Partn.  B.  3,  ch.  4,  §  1,  p.  435  to  p.  442,  2d  edit;  Gow  on 
Partn.  ch.  3,  §  1,  p.  123  to  p.  125, 3d  edit ;  Wright  i^.  Russell,  3  Wils.  R. 
532;  a  C.  2  W.  Black.  934;  Dance  v.  Girdler,  4  Boss.  &  PulL34; 
Strange  r.  Lee,  3  East,  R.  434 ;  Arlington  v.  Merrick,  2  Saund.  R.  412; 
University  of  Cambridge  v.  Baldwin,  5  Mees.  and  Welsh.  580;  Simaon  v. 
Cooke,  1  Bing.  R.  452,  461. 

9  Metcalf  V.  Bruin,  12  East,  R.  400;  Simson  v.  Ingham,  2  Bam.  dL 
Cresw.  C5;  MoUer  v.  Lambert,  2  Camp.  R.  54a  — Barclay  o.  Local 
(1  Term  R.  291)  was  a  case,  which  was  supposed  to  contain  langaage 
impoiliag  a  provision  of  this  character ;  but  great  donbti  may  weU  be 
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§  251.  The  like  doctrine  equally  applies  to  cases, 
where  a  guaranty  is  given  by  a  firm  on  behalf  of  one  ' 
person,  or  by  one  person  on  behalf  of  a  firm,  and 
afterwards  another  person  is  introduced  into  the  busi- 
ness of  that  person,  or  a  material  change  takes  {dace 
in  the  firm ;  for  the  guarantor  or  guarantors  will  not 
be  liaUe  thereon  for  any  subsequent  advances,  made 
to  such  person  or  firm,  with  a  knowledge  of  the 
change.^ 

§  252.  Hitherto  we  have  been  speaking  of  the 
original  rights  of  partners  against  third  persons,  aris- 
ing under  general  contracts,  or  special  engagements 
with  them,  and  the  proper  limitations  and  qualifica- 
tbns  thereof.  But  many  circumstances  may  subse- 
quently occur,  which  will  suspend,  or  defeat,  or  ex- 
tinguish or  vary  these  rights,  of  some  of  which  it 
seems  proper  to  take  notice,  in  this  connexion.  In 
the  first  [dace,  if  one  of  the  partners  should  take  an 
acceptance,  or  other  security  for  any  debt,  payaUe  at 
a  future  day,  this  will  be  construed  to  be  an  agreement 
to  give  time  to  the  debtor,  so  as  to  suspend  the  right  of 
action  of  the  firm  for  the  original  debt,  until  such 
security  shall  be  dishonored  or  shall  become  due.' 
nVe  have  already  had  occasion  to  take  notice  of  the 


^Dtertained,  whether  the  case  can  be  maint&ined  upon  any  such  inter- 
^ffetatjon.  See  CoUyer  on  Partn.  B.  3,  ch.  4,  ^  1,  p.  436,  437,  441,  ad 
^3dit ;  Bariier  v.  Parker,  1  Term  R.  287 ;  Strang  v.  Lee,  3  ESast,  R. 
-<91 ;  Gow  on  Partn.  ch.  3,  §  1,  p.  124,  3d  edit  Simson  v.  Cooke,  I  Bing. 
:&.452. 

I  Gow  on  Partn.  ch.  3,  §  1,  p.  123, 124, 125,  3d  edit;  Collyer  on  Partn. 
:B.  3,  ch.  4,  §  1,  p.  438,  442,  443,  2d  edit ;  Wright  v.  Russell,  3  Wils.  R. 
S30;  a  C.  2  Wm.  Black.  934;  Bellairs  v.  Hobsworth,  3  Camp.  R.  53; 
£z  parte  Watson,  19  Ves.  459 ;  Simsom  v.  Cooke,  1  Bing.  R.  452,  461 ; 
«nte,  §  245  to  247. 

s  Collyer  on  Partn.  B.  3,  ch.  4,  §  2,  p.  453,  2d  edit ;  Tomlins  v.  Law- 
rence, 3  Moore  and  Payne,  555. 
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case  of  a  security  given  to  one  firm,  of  which  satis- 
fection  has  been  obtained  by  another  firm,  each  firm 
having  one  and  the  same  common  partner,  which  will 
operate  as  an  extinguishment  of  any  fiirther  fi^t  of 
recovery  upon  such  security.^  A  fortiori^  a  release  of 
a  debt  by  one  partner,  at  least,  if  it  be  not  a  firaud, 
will  amount  to  an  extinction  of  the  debt  against  the 
partnership.* 

^  253.  In  the  next  place,  subsequent  dealings  with 
a  new  firm  will,  in  many  cases,  diminish,  or  dis- 
charge, or  satisfy  a  debt,  due  to  the  dd  firm  by  mere 
intendment  and  operation  of  law.  Thus,  fi)r  exam* 
pie,  if  one  of  several  partners  should  die,  or  retire 
fnnn  the  firm,  and  a  balance  should  then  be  due  to 
the  firm,  such  balance  will  be  gradually  diminidied, 
and  may  be  extinguished,  by  sums  suh»equendy  paid 
t9  the  remaining  partners,  unless  such  sums  shall  be 
otherwise  specifically  appropriated  at  the  time  of  the 
payment.^     It  has  been  supposed,  that  the  same  doc- 


1  Ante,  §  236:  Jacaud  v.  French,  12  East,  R.  317. 

•  Ck)llyer  on  Part  B.  3,  ch.  4,  §  2,  p.  453,  2d  edit;  Id.  B.  3,  ch.  2;  $  1, 
p.  311,  312;  Id.  ch.  5,  §  5,  p.  485;  Wataon  on  Partn.  p.  225,  9d  edit; 
Perry  v.  Jackson,  4  Term  R.  459 ;  Hawksbaw  r.  Parkins,  2  Swanst  R. 
544;  Barker  V.  Richardson,  1  Younge  &  Jerv.  362,  365,  366;  Gow  on 
Partn.  ch.  2,  §  2,  p.  60,  61 ;  ante,  §  1 14. 

3  Collyer  on  Partn.  B.  3,  ch.  4,  §  1,  p.  450, 451, 452, 2d  edit;  Id.  ch.  3, 
§  4,  p.  422,  423,  424 ;  Ex  parte  Kendall,  17  Ves.  514 ;  Clayton's  Caw,  in 
Devaynes  v.  Nohle,  1  Meriv.  R.  529,  572 ;  Bodenham  v.  Purchas,  2  B.  4t 
Aid.  39.  —  In  this  last  case,  Mr.  Justice  Bayley  said ;  "  I  cannot  distinguiak 
this  in  principle  from  Clayton's  Case.  The  decisions  in  the  courts  of  law  do 
not  break  in  upon  the  distinction  there  taken.  The  principle  established 
by  those  decisions  is  this,  that,  where  there  are  distinct  accounts  and  a 
general  payment,  and  no  appropriation  made  at  the  time  of  such  payment 
by  the  debtor,  the  creditor  may  apply  such  payment  to  which  account  be 
pleases.  But  where  the  accounts  are  treated  as  one  entire  account  by  all 
pirties,  that  rule  does  not  apply.  In  this  case  the  bond  was  given  in 
1801,  for  advances  made,  or  to  be  made  in  Havard's  lifetime;  at  lui 
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trine  will  apply  in  the  base  of  an  account  current 
between  a  new  firm,  composed  of  the  remaining  part- 
ners of  the  old  firm,  and  a  new  partner ;  ^  but,  per- 
haps this  may,  in  the  present  state  of  the  authorities, 
"be  thought  to  admit  of  doubt,  unless  the  balance  is, 
'with    the    consent    of   all    the    parties    in    interest, 
carried  to  the  debit  of  the  new   firm ;  for  then  the 
ordinary  rule  as  to  the    appropriation    of   payments 
^will  apjjy.*    But  the  mere  fact,  that  a  creditor  of  the 


^etth,  the  balance  due  was  £4404.    The  8urvi?ingr  partnera  might  Uien 

Slave  called  for  payment  of  that  sum,  or  they  might  have  treated  it  as  an 

^DBoIated  transactioD,  and  kept  that  as  a  distinct  and  separate  account 

IBot  instead  of  that,  they  blend  it  with  the  subsequent  transactions;  for 

the  first  account  delivered  after  Havard's  death,  are  included  several 

items,  down  to  the  30th  of  June,  and  the  payments  afler  his  death  reduce 

balance,  at  that  time,  to  £1420.    They  might  even  then  have  treated 

balance  as  a  distinct  account,  and  as  nraney  due  on  the  bond,  if  they 

•o  chosen.    Do  they  do  so  ?    Look  to  the  next  account ;  the  parties 

'balance  their  accounts  every  three  months ;  and  in  the  next  quarterly 

•^account,  they  bring  forward  the  balance  of  £1420,  and  make  it  an  item 

one  entire  account,  subsisting  between  these  parties.    The  account 

on  irom  1810  till   1813 ;  and  the  then  balance  is  treated  as  one 

itire  balance  of  one  entire  account,  as  the  result  of  all  the  transactions 

^een  the  parties  in  the  intermediate  time.    The  plaintiflb  were  not 

^^^onnd  to  have  so  treated  it  at  Havard*8  death ;  but  having  done  so,  there 

not  any  authority  for  saying,  that  they  are  now  at  liberty  to  apply  the 

reral  payments  in  reduction  of  the  debt  incurred  by  the  subsequent 

^i^vances,  to  the  exclusion  of  the  bond  debt    It  certainly  seems  most 

csoDsistent  with  reason,  that  where  payments  are  made  upon  one  entire 

^kccount,  that  such  payments  should  be  considered  as  payments  in  dia- 

cliazge  of  the  earlier  items.    Clayton's  Case,  where  all  the  authorities 

^rere  fully  considered  by  the  Master  of  the  Rolls,  is  directly  against  the 

plaintiffs  right  to  make  any  such  appropriation  as  he  desires.    That 

ease  does  not  break  in  upon  any  of  the  cases  at  law,  and  ought  to  govern 

our  decision  in  the  present  instance ;  and  I  am  therefore  of  opinion,  that 

there  ought  to  be  judgment  for  the  defendant" 

1  Pemberton  v.  Oakes,  4  Russ.  154, 1G8. 

*  Gow  on  Partn.  ch.  5,  §  2,  p.  244  to  p.  246, 3d  edit ;  Gayton's  Case,  in 
Devaynes  v.  Noble,  1  Meriv.  R.  604.  See  Copland  v.  Toulman,  1  West 
R.  (H.  of  Lords)  p.  109 ;  S.  C.  7  Clarke  d&  Fin.  350.  In  Pemberton  v. 
Oakes,  (4  Russ.  R.  154, 168,)  Liord  Lyndhurst  said;  "The  third  question 
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firm,  knowing  of  the  death  of  one  of  the  finn,  con- 
tinues to  deal  as  before  with  the  survivors  for  any  length 


is.  Whether  the  balance,  due  from  Stokes  to  the  bank  at  the  time  of 
Harding's  death,  has  been  discharged  by  his  subsequent  paymenti ;  and 
that  point  is  decided  by  Clayton's  Case,  and  Bodeoham  r.  PvrchM.  It 
is  true,  that  the  facts  here  are  not,  in  every  respect,  precisely  the  Mat 
with  the  circumstances  of  these  two  cases.  But  the  decisions  in  tbem 
proceeded  on  a  broad  general  principle,  equally  applicable  to  the  state  of 
circumstances  existing  here.  Where  divers  debts  are  due  from  a  penoB, 
and  he  pays  money  to  his  creditor,  the  debtor  may,  if  he  pleases,  appropri- 
ate the  payment  to  the  discharge  of  any  one  or  other  of  those  debts ;  if  he 
does  not  appropriate  it,  the  creditor  may  make  an  appropriation ;  bat  if 
there  is  no  appropriation  by  either  party,  and  there  is  a  cnrrenticeoant  be- 
tween them,  as  between  banker  and  customer,  the  law  makes  an  appropria* 
lion  according  to  the  order  of  the  items  of  the  account,  the  first  item  on  the 
debit  side  of  the  account  being  the  item  discharged  or  redocad  by  the 
first  item  on  the  credit  side.  Here  it  is  not  pretended,  that  waj  distinct 
appropriation  of  the  payments  was  made  by  Uie  parties.  It  was  the  prac- 
tice of  the  bank  to  settle  their  accounts  with  Stokes  quarterly ;  tranafer- 
Ting,  at  the  end  of  each  quarter,  the  balance  then  due  from  him  to  the  ac* 
count  of  the  next  quarter.  Harding  died  in  the  middle  of  a  quarter;  but| 
on  that  occasion,  no  change  took  place  in  the  mode  of  settling  the  ac- 
counts. At  the  end  of  the  then  current  quarter,  the  balance  was  struck 
exactly,  as  if  Harding  had  been  alive,  and  no  notice  was  taken  of  his 
death.  There  being  no  distinct  appropriation  of  the  paymenta,  either  by 
the  one  party  or  the  other,  the  law  makes  the  appropriation  with  reference 
to  the  order  of  the  items  of  the  account  If  so,  the  debt,  which  Stdkes 
owed  to  the  bank  at  the  time  of  Harding's  death,  has  been  discharged  by 
the  subsequent  payments.  In  Bodenham  v.  Purchas,  a  Court  of  Law  con- 
firmed the  rule,  which  Sir  William  Grant  had  laid  down  in  a  Cooit 
of  Equity.  The  point  was  again  brought  into  discussion  in  Simson  r. 
Ingham,  2  Barn.  Si  Cres.  65 ;  and  the  principle  was  again  confirmed, 
though  the  particular  circumstances  of  the  transaction  produced  a  differ- 
ent decision.  In  that  case,  two  accounts  were  formed  by  a  London  bank 
at  the  death  of  one  of  the  partners  in  a  country  bank,  which  dealt  with 
them —  the  one  was  styled  the  old  account  —  the  other,  the  new;  and  in 
the  latter,  tlie  London  bank  entered  all  the  paymentB,  made  to  them  by 
the  country  bank,  afler  the  death  of  that  partner ;  so,  that  a  distinct  ap- 
propriation was  made.  The  same  question  arose  in  Brooke  v.  Endeiby, 
before  the  Common  Pleas ;  and  there,  too,  the  principle  of  Clayton^  Ctse 
was  adopted.  Feeling  myself  bound  by  the  force  and  authority  of  these 
decisions,  and  acquiescing  completely  in  the  reasoning  of  Sir  William 
Grant,  I  must  decide,  that  there  was  no  debt  due  to  Oakes  and  WiUing- 
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of  time,  without  requiring  payment  of  the  balance  due 
to  him  from  the  firm  at  the  time  of  the  death,  will  not 
deprive  such  creditor  of  the  remedy  which  he  has  in 
equity  against  the  assets  of  the  deceased  partner  for 
the  debt ;  but  there  must  be  other  concurring  circum- 
stances estaUishing  an  abandonment  of  his  claim 
against  the  deceased,  and  adopting  the  responsibility 
of  the  survifors  for  the  debt  instead  thereof.^ 


ton  under  the  indenture  of  the  4th  of  January,  1802,  at  the  time  when  the 
memorandum  was  indorrod  on  the  bond.**  A  soraewhat  different  view 
■eems  to  have  been  taken  by  Liord  Abinger,  in  Jones  v.  Maund,  (8  Younge 
A  CoD.  347.) 

I  Winter  v.  Innes.  4  Mylne  Si  Craig,  101, 108, 109.    In  this  case  Lord 
CoCtenham  said ;  ^The  question,  therefore,  is,  whether  a  creditor  of  a 
firm,  who,  knowing  of  the  death  of  one  of  the  firm,  continues  to  deal,  ai 
befiire,  with  the  survivor,  for  any  length  of  time,  without  requiring  pay- 
xnent  of  the  balance  due  to  him  from  the  firm  at  the  time  of  the  death, 
thereby  loses  the  remedy  which  he  had  in  equity  against  the  estate  of  the 
i^eceased  partner;  —  particularly  in  a  case  in  which  there  is  not  only  no 
^Mridence  of  any  intention  to  abandon  such  claim,  and  to  adopt  the  indi* 
"^dual  responsibility  of  the  surviving  partner  in  its  stead,  but  the  total  ab- 
sence of  any  object  or  consideration  for  so  doing,  and  conclusive  evidence 
the  principal  object  of  the  forbearance  was  not  to  press  upon  or  preju- 
the  estate  of  the  deceased,  of  whose  will  the  creditor  was  himself  a 
and  executor,  though  he  did  not  prove.    It  would,  I  think,  be  ex- 
'^vaordinary,  if  there  were  authorities  to  be  found  in  support  of  the  affirma- 
'^^▼e  of  this  proposition.    I  will  shortly  refer  to  some  of  the  principal  cases 
^a.t  law  and  in  equity  which  bear  upon  this  subject 

**  The  cases  at  law  have  necessarily  arisen  where  the  dissolution  of  the 
X^^aitiiership  has  taken  place  by  arrangement  between  the  partners,  and 
by  death.    It  will  be  found  that,  in  some,  even  where  it  was  clear  that 
le  creditor  intended  to  take  the  separate  security  of  the  continuing  part- 
in  lieu  of  the  joint  liability  of  the  dissolved  firm,  the  retired  partner 
"^aa  held  not  to  be  discharged,  as  in  David  r.  Ellice  and  Lodge  v.  Dicas, 
in  which  the  creditor,  with  a  knowledge  that  the  continuing  partner  had 
a^rreed  to  pay  all  the  debts,  took  his  personal  secujity  for  the  debt ;  but  it 
^Was  held  that  he  had  not  thereby  released  the  retiring  partner,  upon  the 
([TDUDd  of  want  of  consideration  for  his  so  doing.    These  decisions  have 
been  considered  as  carrying  the  doctrine  very  far,  and  undoubtedly  they 
do ;  and  the  true  ground  appears  to  me  to  have  been  acted  upon  in  Bed- 
ford V.  Deakin,  and  Thompson  v,  Percival.    In  the  former,  it  is  laid  down, 
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^  264.  Indeed,  it  may  be  laid  down,  as  a  general 
rule,  that,  when  a  debt  is  once  contracted  by  a  third 
person  with  a  partnership,  (it  not  being  by  a  negotia- 


that,  to  discharge  the  retiring  partner,  it  must  appear  that  the  creditor 
cepted  the  separate  security  of  the  continuing  partner,  in  discbarge  of  the 
joint  debt;  and  in  the  latter  case,  although  the  creditor  knew  that  the  con- 
tinuing partner  had  agreed  to  pay  all  debts,  and,  with  that  knowledge,  had 
taken  a  bill  from  him,  for  the  payment  of  which,  when  due,  he  afterwards 
allowed  two  months,  yet  the  Court,  upon  a  motion  for  a  new  trial,  ordered 
it,  that  it  might  be  put  to  the  jury  whether  the  Plaintiff  had  agreed  to 
take,  and  did  take,  the  bill,  in  satisfaction  of  the  joint  debt 

**  If,  therefore,  the  cases  in  equity  of  claims  against  the  estates  of  de- 
ceased partners  are  to  be  regulated  by  the  same  principle,  there  can  be  no 
doubt  of  the  right  conclusion  in  the  present  case,  for  there  was  do  new 
security  given;  and  instead  of  an  intention  appearing,  or  any  agreement 
being  proved,  to  release  the  estate  of  Mr.  Winter,  all  the  evidence  proves 
directly  the  reverse.    It  cannot  be  disputed  now  that  the  estate  of  a  de- 
ceased partner  is  liable  in  equity  to  the  creditors  of  the  firm,  although  the 
legal  remedy  exists  only  against  the  survivors.    When  and  by  what  means 
is  that  liability  to  terminate  ?    Sir  William  Grant  in  Vulliamy  r.  Noble, 
(and  he  had  much  considered  the  question  in  Sleech's  Case  in  Devaynes 
V.  Noble,)  has  answered  the  question.    He  says,  *The  deceased  paitnei's 
estate  must  remain  liable  in  equity  until  the  debts  which  affected  him  at 
the  time  of  his  death  have  been  fully  discharged.    There  are  various  ways 
in  which  the  discharge  may  take  place,  but  discharged  they  must  be  be- 
fore hifl  liability  ceases.'    The  discharge  may  be  by  direct  payment,  or 
by  dealings  with  the  continuing  partner  operating  as  payment  of  the  joint 
debt,  or,  in  the  terms  of  Thompson  v.  Percival,  the  dealings  may  arise 
from  the  creditor's  having  agreed  to  take  and  taking  the  secuiity  of  the 
survivor  in  satisfaction  of  the  joint  debt ;  or  there  may  be  an  equitable  bar 
to  the  remedy,  for  (as  Lord  Eldon  expresses  it  in  Ex  parte  Kendall,)  *  As 
the  right  stands  only  upon  equitable  grounds,  if  the  dealing  of  the  creditor 
with  the  surviving  partners  has  been  such  as  to  make  it  inequitable  that 
he  should  go  against  the  assets  of  the  deceased  partner,  he  will  not  upon 
general  rules  and  principles  be  entitled  to  the  benefit  of  the  demand.'    In 
the  present  case  there  is  a  total  absence  of  any  such  equitable  defence  to 
the  claim  upon  the  estate  of  Mr.  Winter,  as  there  is  of  any  intention  or 
contract  to  abandon  it    The  more  modem  cases  of  Cowell  v.  Sikes,  Wil- 
kinson r.  Henderson,  and  Braithwaite  v.  Britain,  in  addition  to  the  former 
autliorities,  leave  no  doubt  that  in  this  case  nothing  has  taken  place  which 
can  bar  Mr.  Baillie's  claim  (admitted  to  have  at  one  time  existed),  to  com- 
pel payment  of  so  much  of  the  debt  due  to  him  from  the  firm  as  remains 
unpaid." 
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ble  security,)  no  mere  private  agreement  between  the 
partners  will  yary  their  rights  against  such  third  per** 
scMi,  unless  it  is  assented  to  by  the  latter.^  Thus, 
for  example,  if,  upcm  any  change  of  the  firm,  the  ex- 
isting partnership  debts  should  be  assigned  over  to 
the  new  firm,  that  alone  would  not  give  any  tide  to  the 
new  firm  at  law  to  sue  the  debtors  therefor.  But,  if, 
in  such  a  case,  after  such  an  assignment,  and  with  firil 
knowledge  thereof,  the  debtors  should  assent  thereto, 
and  promise  payment  to  the  new  firm,  that  woiidd 
amount,  by  operation  of  law,  to  an  extinguishment  of 
the  liability  to  the  dd  firm,  and  to  a  transfer  of  the  debts 
to  the  new  firm ;  so  that  the  old  firm  would  no  longer 
be  entitled  to  sue  therefor ;  but  the  right  would  be 
exclusively  vested  in  the  new  firm.^ 

§  255.  In  like  manner,  where  a  contract,  originally 
made  with  a  firm,  is,  by  the  consent  of  all  the  parties 


K  Collyer  on  Partn.  R  3,  ch.  5,  §  1,  p.  466,  467,  3d  edit. ;  Radenhuxit 
«.  Bates,  3  Ring.  R.  470 ;  WUsford  v.  Wood,  1  Esp.  R.  18-2. 

•  See  2  Stofy  on  Eq.  Jurigp.  §  1041  to  1046;  WUliams  v.  Everett,  14 
Xast,  R.  562;  Yates  r.  Bell,  3  BariL  Sl  Aid.  643;  Grant  v.  Auatin,3 
I»rice,  R.  58;  Tieman  v.  Jackson,  5  Peters,  R.  597  to  601 ;  Evans  v.  Sil- 
^verlodc,  1  Peake,  R.  21 ;  McLanalian  v.  Ellery,  3  Mason,  Cir.  R.  269; 
Karris  v.  Lindsay,  4  Wash.  Cir.  R.  271.  See  Gow  on  Partn.  cL  3,  $  1, 
pL  129,  130,  3d  edit  —  The  case  of  King  v.  Smith,  (4  Carr.  A  Payneiy 
^06)  turned  upon  other  distinct  considerations.  There  it  was  agreed, 
YBpon  a  diseolatioQ  of  the  partnership,  that  A.  (one  of  the  partners)  should 
nceive  all  the  debts  dus  to  the  firm ;  and  afterwards  B.,  the  other  pait- 
xier,  drew  a  bill  on  C,  a  debtor  of  the  firm,  for  the  debt  due  to  the  firm, 
"Who  accepted  it ;  and  it  was  held  to  be  no  defence  to  a  suit  by  B.  against 
O.  on  the  acceptance,  that  there  was  the  above  stipulation  on  the  dissolo- 
tioD ;  for,  notwithstanding  such  stipulation,  cither  partner  might  release 
Or  colleet  the  debts  due  to  the  firm.  But  it  would  have  been  otherwise,  if 
all  the  debti  of  the  firm  had  been  assigned  to  A.,  and  in  consideratioii 
thereof  C.  bad  promised  to  pay  the  debt  to  A.,  and  then  B.  had  sued  for  the 
in  the  partnership  name. 

Partn.  33 
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thereto,  severed,  and  become  a  several  contract  with 
one  of  the  parties,  or,  by  assignment  and  consent  of 
all  the  parties  thereto,  has  been  transferred  by  way  of 
substitution  to  a  third  person,  there  would  seem  to  be 
no  doubt,  that  the  liability  to  the  partnership  is  ex- 
tinguished by  mere  operation  of  law.^  Why,  in  the 
case  of  an  infant  partner,  whp,  before  any  action 
brought  against  a  debtor  to  the  firm,  has  disaffirmed 
his  original  connexion  with  the  firm,  the  contract 
should  not,  upon  principle,  be  thereafter  treated,  as  a 
several  contract  with  the  remaining  partners,  it  is  not 
easy  to  say;  for  thereby  the  contract  would  seem, 
as  to  the  infant,  to  be  void  ab  initio.  But,  upon 
the  footing  of  authority,  the  point  does  not  seem  en- 
tirely free  from  difficulty.' 

^  266.  Hitherto,  we  have  been  considering  the 
rights  of  action  and  remedies  at  law,  which  partners 
may  have  against  third  persons,  founded  upon  con- 
tracts made  with  the  firm,  and  the  manner,  in  which 
the  same  may  be  qualified,  suspended,  severed,  or  ex- 
tinguished, by  the  subsequent  acts  of  one  or  all  of  the 
partners.  Let  us  now  proceed  to  the  consideration 
of  the  rights  of  action  and  remedies,  which  partners 
may  have  against  third  persons,  founded  upon  the 
torts  o'f  the  latter.  And,  here,  it  may  be  laid  down 
as  a  general  doctrine,  that  wherever  a  joint  injury  or 
damage  is  done  to  the  property,  or  rights,  or  inter- 
ests of  the  partnership  by  third,  persons,  whether  it  be 


1  See  Thompson  v.  Percival,  5  Barn.  6i  Adolp.  925.  See  McLanahAii 
V.  Ellery,  3  Mason  R.  369 ;  Hoeack  v.  Rogers,  8  Paige,  R.  229. 

9  The  authorities  on  this  subject  are  not  easily  reconcilable  with  each 
other.  See  Teed  v.  Elworthy,  14  East,  R.  210 ;  Goode  v.  Haniaon, 
5Bam.  &  Aid.  157;  Thornton  v.  Illingworth,  2  Bam.  &,  Cresw.  826; 
Whitney  v.  Dutch,  14  Mass.  R.  457 ;  Tucker  p.  Moreland,  10  Peters,  R- 
58 ;  Kell  v.  Nainby,  10  Bam.  &  Cresw.  210. 
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misfeasance,  or  malfeasance,  or  negligence,  or  omis* 
sion  of  duty,  or  by  positive  conversion  of  their  prop- 
erty, an  action  will  lie  at  law  by  all  the  partners  (and^ 
indeed  in  such  an  action  they  ought  all  regularly  to 
Join)  to  obtain  due  recompense  and  redress  in  dam- 
ages.^    Where,   indeed,  the   injury   is  done  to  some 
,  and  not  to  all  of  the  partners,  they  alone,  who  are  in- 
jured, may   bring  an  action  therefor  without  joining 
the  others ;  for  torts  are,  or  at  least  may  be,  in  their 
nature  joint,  as  well  as  several ;  and,  therefore,  in  con- 
templation of   law,   the   rights    of   the   parties    vary 
accordingly.^    Hence,  if  a  third  person  should  fraud- 
ulendy  coUude  with  one  partner  to  injure  the  others, 
even  though  the  act  might  in  other  respects  be  an  in- 
Jury  to  the  partnership ;  yet  an  action  will  lie  by  the 
other  partners  alone  against  such  third  person,  so  col- 
luding, for  the  special  damage  occasioned  thereby  to 
themselves.'     So,  where  words,  which  impute  insol- 
Tency  in  trade,  are  spoken  of  one  of  the  partners  in 
2  firm,  (which  cannot  fail  in  many  cases  to  have  some 
tendency  to  impair  the  credit  of  the  firm  itself,)  the 
^jured  partner  may  maintain  a  several  action  for  the 
slander ;  and  it  is  not  necessarily  to  be  considered  as 
^n  injury,  for  which  a  joint  action  only  can  be  -main- 
^Cained  by  the  firm.^ 

§  257.  On  the  other  hand,  there  is  not  the  slight- 
C5st  doubt,  that  a  joint  action  may  be  maintained  by 
tie  firm  for  any  defamation  of  the  firm,  or  for  any  libel 


1  Collyer  on  Partn.  B.  3,  ch.  5,  §  2,  p.  473,  474, 2d  edit.  See  also 
AddiBon  V.  Overend,  6  Term  R.  766 ;  Bloxam  v.  Hubbard,  5  Eaiit,  R. 
407 ;  Sedgworth  v.  Overend,  7  Term  R,  275,  279  ;  Gow  on  Partn.  ch.  3, 
§  1,  p.  133, 3d  edit;  Id.  p.  136. 

8  Ibid. 

3  Longman  v.  Pole,  1  Mood.  &.  Malk.  223. 

*  Harris  v.  Beverington,  8  Can.  &  Payne,  R.  708. 
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Upon  the  firm ;  for  this  is,  justly  and  property  speak- 
ing, a  joint  tort  and  injury,  applicaUe  to  their  cottec* 
tive  rights  and  interests.^    But  in  such  a  case  the 


1  Collyer  on  Partn.  B.  3,  ch.  5,  §  2,  p.  473, 2d  edit ;  Cook  v.  Batchelory 
3  Bos.  &  Pull.  150;  Haythorne  v.  Lawson,  3  Carr.  &.  Payne^  19&  See 
Williams's  note  to  Coiyton  r.  Lithebye,  2  Saund.  117,  a.;  Footer  «• 
Lawflon,  3  Bing.  R.  452. — In  this  latter  case  Lord  Chief  Justice  Best 
(Mdd;  ''An  objection  has  been  made  to  the  declaration  in  this  case, 
namely,  that  the  action  has  been  brought  by  three  persons  jointly,  end 
that  they  could  not  properly  join  in  such  an  action.  The  general  mle 
of  law  is,  as  laid  down  in  the  case  of  Smith  v.  Cooker,  in  Cro.  Car.  513^ 
namely,  that  where  several  persons  are  charged  with  being  jointly  con- 
cerned in  a  murder,  each  of  them  must  bring  a  separate  action  Ibr  it; 
and  the  reason  is,  that  they  have  no  joint  interest  to  l>e  aftcted  by  the 
slander.  Where,  however,  two  persons  have  a  joint  interest  affected  by 
the  slander,  they  may  sue  jointly ;  and  the  case  of  Cook  «.  Batchelor  ie 
not  the  first  case,  which  has  determined  this  point  In  the  note  in  Sean^ 
ders,  to  which  the  court  has  been  referred,  the  learned  editor  states,  that 
two  joint  tenants  or  coparceners  might  join  in  an  action  for  slander  of 
the  title  to  their  estate ;  and  the  form  of  the  declaration  in  such  an  action 
is  to  be  found  in  Brownlow.  This  doctrine  has  also  been  recently  con- 
sidered and  confirmed  in  the  case  of  Collins  v.  Barrett,  in  which  it  wan 
holden,  that  two  persons  might  bring  a  joint  action  for  a  maliciously  hold- 
ing them  to  bail,  if  the  complaint  in  the  declaration  was  confined  to  the 
expenses,  which  they  were  jointly  pot  to  in  procuring  their  liberty.  It 
has  been  said,  that,  notwithstanding  the  judgment  against  the  defendants 
in  this  action,  if  either  of  the  plaintiffs  has  sustained  any  separate  dam- 
age, he  may  still  maintain  a  separate  action.  I  cannot  see,  how  there 
can  be  any  separate  damage.  The  business  injured  is  the  joint  businees^ 
and  the  libel  only  affects  the  plaintiff  through  their  business.  If,  how- 
ever, a  copartnership  be  libelled,  and  the  libel  contains  something, 
which  particularly  affects  the  character  of  one  of  that  finn,  I  think  a  joint 
notion  may  be  maintained  against  the  libeller,  who  would  have  less 
reason  to  complain  of  such  proceedings,  than  he  would  have,  if  each 
partner  brought  a  separate  action  for  the  injury  done  to  the  firm.  Another 
objection  raised  by  the  defendant's  counsel  is,  that  the  plaintifis  have  not 
stated  the  proportion  of  interest,  which  each  respectively  had  in  their 
joint  business.  It  is  not  necessary  for  them  to  do  so ;  with  their  several 
proportions  the  defendant  has  nothing  to  da  Any  compensation  they 
may  recover  will  belong  to  them  generally,  and  it  is  nothing  to  the  de- 
fendant, how  it  may  be  divided  among  them.  It  has  also  been  orged^ 
that  the  words  contained  in  the  paragraph  are  not  actionable.  I  have  no 
hesitation  in  deciding,  that  to  say  of  any  bankers,  that  they  have  sospended 
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damages  must  be  strictly  limited  to  the  injury,  sus- 
tained by  the  firm  in  their  joint  trade  or  business ; 
and  cannot  be  extended  to  the  injury,  done  to  the  pri- 
Yate  feelings  of  the  individual  partners.^ 

§  258.  The  same  principle  will  apply  to  any  other 
wrong,  done  by  third  persons,  affecting  the  partnership 
trade  or  business ;  such,  as  obstructing  their  business 
and  employment,  seducing  persons  from  their  service, 
(a  wrongfully  soliciting  and  inducing  their  customers 
to  withdraw  their  patronage  from  them  by  fraud,  or 
threats,  or  otherwise ;  for,  in  all  such  cases  a  joint 
damage  is  done  to  the  firm.^ 

^  259.  In  the  next  place,  as  to  remedies  in  equity 
by  partners  against  third  persons.     It  may  be  stated, 


ptTmeot,  is  actionable.  For,  what  can  be  the  meaning  of  such  a  state- 
mnit,  except  that  they  are  no  longer  solvent  ?  Saying,  that  a  banker  has 
Bospended  payment  is  saying  that  he  cannot  pay  his  debts.  A  temporary 
inability  to  pay  debts  is  insolvency.  The  charge  of  suspending  payment 
ii  a  charge  of  insolvency.  Such  a  statement  will  instantly  bring  all  the 
creditors  of  a  banking-house  upon  it,  and  completely  stop  their  business 
by  preventing  any  one  from  taking  their  bills.  But  here  special  damage 
ii  stated,  and  I  think  correctly  stated.  It  has  been  objected,  that  the 
ipecial  damage  is  not  set  out  with  sufficient  certainty.  Even  if  that 
were  so,  advantage  could  be  taken  of  it  only  by  a  special  demurrer.  In 
DQj  opinion,  however,  the  special  damage  is  clearly  and  distinctly  set 
out  The  plaintiffs  state,  that  they  had  a  number  of  promissory  notes 
OQtBtanding  and  in  circulation,  and  that  in  consequence  of  these  libels 
they  were  called  upon  and  forced  and  obliged  to  pay  those  notes ;  how 
or  when  was  not  material,  it  being  sufficient,  that  they  declare,  that  they 
hne  thereby  lost  all  the  benefit  and  advantage,  which  would  otherwise 
luLve  accrued  to  them  in  their  trade  and  business,  from  the  notes  remain- 
ing outstanding  and  in  circulation.  The  declaration  goes  even  farther ; 
it  states,  that  the  plaintiflb  have  suffered  and  sustained  a  great  loss  in 
rusiog  and  procuring  sufficient  money  to  pay  and  satisfy  their  several 
notes.  It  appears  to  me,  that  the  declaration  is  unobjectionable,  and  that 
the  plaintiff  are  entitled  to  judgment" 

1  Haythome  v,  Lawson,  3  Carr.  &>  Payne,  196. 

3  Weller  v.  Baker,  2  Wils.  R.  423 ;  Coryton  v.  Lithebye,  2  Saund.  R. 
115,  and  Williams's  note  (2),  p.  lid 
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as  the  general  doctrine,  that  the  same  remedies  in 
equity  will  lie  for  the  vindication  of  the  ri^ts,  and 
the  redress  of  the  wrongs  of  the  partnership,  as 
ordinarily  belong  to  private  individuals*^  Thus,  for 
examjde,  if  one  partner  should  collude  with  a  third 
person  to  defraud  the  partnership,  by  wrongfiiUy  using 
the  partnership  name,  or  negotiating  the  securitieSf 
or  applying  the  property  thereof  for  improper  pur- 
poses, a  Court  of  Equity  would,  by  an  injunctioi^ 
restrain  him  fiK>m  so  doing.^  So,  if  a  third  person 
should  vidate  a  copyright  or  patent  right,  belonging 
to  a  partnership,  an  injunction  would,  in  like  manner, 
lie  to  restrain  him  from  such  illegal  conduct.  So,  if 
a  separate  creditor  of  one  partner  should  knowingly 
aid  in  the  misapplication  of  the  partnership  fimds  to 
the  payment  of  his  own  debt,  a  Court  of  Equi^  would 
restrain  him  from  so  aiding  in  such  nusconduct ;  and, 
if  he  had  so  improperly  received  the  funds  thereof,  it 
would  compel  him  to  restore  the  same  to  the  partner- 
ship.^ So,  a  Court  of  Equity  will  restrain  a  third 
person  by  injunction,  who  is  injuring  the  partnership 
by  vending  an  article  of  trade,  similar  to  that  manu- 
factured by  the  partnership,  falsely,  under  the  name 
of  the  partnership,  and  as  if  manufactured  by  the 
same,  and  thus  misleading  the  public,  and  diverting 
the  patronage  and  custom  from  the  partnership.^ 
The    same  rule  will  apfjy  to  any  other  false  and 


1  Collyer  on  Partn.  6. 3,  ch.  7,  p.  566, 2d  edit 

9  Gow  on  Partn.  cb.  2,  $  4,  p.  107, 108, 109, 3d  edit ;  Collyer  on  Puto. 
B.  2,  ch.  3,  $  5,  p.  234, 235, 2d  edit ;  Hood  v.  Aston,  1  Ruse.  R.  416 ;  1 
tStory  on  Eq.  Jurisp.  §  667,  66D ;  2  Story  on  Eq.  Jurisp.  §  930  to  93$. 

3  Ante,  §  132, 133;  Gow  on  Partn.  ch.  2,  §  4,  p.  108 ;  Collyer  on  Putn. 
B.  2, ch.  3,  §  5,  p.  234, 235,  2d  edit;  Jervis  a  White,  7  Ves.  413. 

«  2  Story  on  Eq.  Jorisp.  §  951. 
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wrcmgful  use  of  the  partnership  name  and  reputation, 
by  deceptive  imitations  of  the  labels,  devices,  or  or- 
naments used  by  the  partnership  upon  their  own  mann- 
fiictured  cudery,  or  vehicles,  or  medicinal  preparations, 
or  otherwise  in  the  course  of  their  business.^  So, 
in  like  manner,  an  injunction  will  lie  for  a  partnership 
to  {Hrevent  a  third  person  from  puUishing  a  maga* 
sine,  Of  other  periodical,  in  their  names,  after  they 
have  ceased  to  have  any  connexion  with  it.^ 

^  260.  These  cases  all  stand  upon  doctrines  equal- 
ly apjdicable  to  all  persons,  whether  they  are  part- 
ners, or  private  individuals.  But  there  is  one  case, 
which  is  peculiar  to  partnerships,  and  which,  therefore, 
requires  a  distinct  consideration  in  this  place ;  and  that 
is,  the  case  of  an  execution  levied  upon  the  partner- 
ship property  by  a  creditor,  under  a  judgment  fcur  a 
separate  debt  against  one  partner.  Where  there  is 
a  joint  suit  and  judgment  against  all  the  partners  for 
a  partnership  debt,  there  is  no  doubt,  at  the  common 
law,  that  the  execution  issuing  thereon  may  be  levied 
upon,  and  satisfaction  had,  either  out  of  the  partnership 
effects,  or  out  of  the  separate  effects  of  either  of  the 
partners,  (exacdy,  as  in  the  case  of  other  joint  debt- 
ors, not  partners)  ;^  and  if  one  is  compelled  to  pay  or 
satisfy  the  whole  debt,  his  remedy  for  contribution 
therefor  lies  exclusively  in  equity.* 


1  2  Story  on  £2q.  Jurisp.  §  951 ;  Motley  v.  DownD]axi,3  Mylne  &  Craig, 
],  14, 15;  Milliogton  v.  Fox,  3  Mylne  &  Craig,  338 ;  Knott  v.  Morgan,  2 
Keen,  R.  213,219. 

«  2  Story  on  Eq.  Jarisp.  §  951 ;  Hogg  v.  Kirby,  8  Ves.  215. 

3  Ante,  §  179, 189, 264 ;  Collyer  on  Partn.  B.  3,  ch.  6,  §  10,  p.  557 ;  Ex 
parte  Ruffin,  6  Vee.  119, 126;  Herries  v.  Jamieson,  5  Term  R.  551, 554 ; 
Abbott  v..  Smith,  2  Wm.  Black.  R.  946, 947 ;  Jones  v.  Clayton,  4  Manle 
^  Selw.  349;  Dntton  «.  Morrison,  17  Ves.  194, 205, 206. 

4  Ibid. 
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^  26L  But  the  question,  as  to  the  right  of  seizure 
of  partnership  property  for  the  satisfaction  and  dis- 
charge of  the  separate  debt  of  one  of  the  partners,  is 
a  matter  of  a  more  complicated  nature,  and  involyes 
other  conflicting  rights  and  equities  of  the  other  part- 
ners. It  seems  clear,  at  the  common  law,  that  the 
sheriff,  upon  an  execution  upon  a  judgment  against 
one  partner  for  his  separate  debt,  may  seize  in  exe- 
cution the  tangible  property  of  the  partnership.  In 
such  case,  it  has  been  said,  that  he  should  seize  the 
whole  or  entirety  of  the  goods,  and  not  merely  an 
undivided  moiety  or  proportion  thereof;  for,  if  he 
should  seize  only  the  moiety,  or  other  proportion,  the 
other  partners  would  be  entided  to  their  moiety  or 
other  proportion  thereof.^  It  would,  perhaps,  be 
more  accurate,  (at  least  according  to  the  modem  no- 
tions on  this  subject,)  to  say,  that  the  sheriff  may  seize, 
and  should  seize,  the  interest  of  the  separate  part- 
ner in  the  property  of  the  partnership ;  and  that,  and 
that  alone,  he  is  at  liberty  to  sell  upon  the  execution.* 
What  that  interest  is,  or  may  be,  it  is  impossible  to 
ascertain  in  many  cases,  until  a  final  adjustment  of 
all  the  partnership  concerns.^  Yet,  Courts  of  Law 
have  said,  that  the  sheriff  may  go  on  to  sell  that  in- 
terest under  the  execution,  however  inconvenient  it 
may  be,  and  the  purchaser  at  the  sale  must  be  con- 


i  Heydon  r.  Heydon,  1  Salk.  392;  Chapman  v.  Koops,  3  Bos.  &  PalL 
289,  290 ;  Jacky  v.  Butler,  2  Ld.  Raym.  871 ;  Skip  v.  Harwood,  2  S wansL 
R.  586,587;  Dutton  v.  Morrison,  17  Ves.  194,  205,  206. 

a  Collyeron  Partn.  B.  3,  ch.  6,  §  10,  p. 559,  560, 561,2d  edit;  Chapman 
V.  Koops,  3  Bos.  &  Pull.  289,  290 ;  Dutton  r.  Morrison,  17  Ves.  198,  206; 
In  the  matter  of  Wait,  1  Jac.  &  Walk.  R.  585,  588 ;  Rice  v.  Auatio,  17 
Mass.  R.  197,  206,  207;  Wilson  v.  Conine,  2  John.  R.  282. 

3  1  Story  on  Eq.  Jurisp.  §  6G7;  Skip  v.  Harwood,  2  Siranat  R.  586; 
Nicholl  V.  Mumford,  4  John.  Ch.  R.522 ;  a  C.  20  John.  R.  611. 
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tent  to  take  such  an  interest  therein,  as  a  tenant  in 
comnuHi  with  the  other  partners,  as  the  partner 
himself  had  therein.^  For  in  every  such  case, 
the  other  partners  have  a  lien  upon  the  partner* 
ship  property,  as  well  for  the  debts  due  by  the  finn, 
as  for  their  own  shares  and  proportions  thereof;  and 
the  judgment  creditor,  and  the  purchaser  under  him, 
must  take  it,  sulgect  to  all  such  claims  and  liens.^ 


1  CoUyer  on  Parta.  B.  S,  eh.  6,  §  10,  p.  559  to  p.  562, 2d  edit ;  Fox  v. 
Hanbnry,  Cowp.  R.  441 ;  Skip  v.  Hanrood,  cited  in  note  to  3  Carr.  & 
Pajne,  310;  Taylor  «.  Reld,  4  Yes.  396 ;  Pope  v.  Haman,  Comb.  R.  217 ; 
Ex  paite  Hamper,  17  Yea.  407 ;  The  matter  of  Smith,  16  John.  R.  102, 106, 
and  the  Reporter^  note;  Skip  v.  Harwood,  2  Swanst  586 ;  S.  C.  under 
the  name  of  West  v.  Skip,  1  Yea.  239;  Id.  456;  Chapman  v.  Koope,  3 
Boa.  &  PnU.  269;  Holmes  v.  Mentze,  4  Adolp.  &.  Ellis,  127;  1  Story, 
Eq.  Jorisp.  $  677, 678 ;  Allen  v.  Wells,  22  Pick.  R.  450. 

*  This  subject  was  much  considered  in  the  case  of  Taylor  v.  Field,  4 
Yes.  396.    Lord  Chief  Baron  Macdonald  on  that  occasion,  in  delivering 
the  opinion  of  the  Court,  said ;  The  right  of  the  separate  creditor  under 
die  execution  depends  npon  the  interest  each  partner  has  in  the  joint 
property.    With  respect  to  that,  we  are  of  opinion,  that  the  corpus  of  the 
partnership  eflecta  is  joint  property,  and  neither  partner  separately  hae 
may  thing  in  that  corpus ;  but  the  interest  of  each  is  only  his  share  of 
^what  remains,  after  the  partnership  accounts  are  taken.     In  Skip  r. 
iSarwood,  1  Yes.  239,  by  the  name  of  West  v.  Skip,  we  see,  that  what* 
^ver  the  right  of  the  partnership  may  be,  it  is  not  affected  by  what  may 
Siappen  between  the  individual  partners.    There  is  a  distinction  between 
"Che  rights  of  the  partners  and  the  rights  of  the  partnership.    As  between 
^Mie  partner  and  the  separate  creditors  of  the  other,  they  cannot  affect 
'Mbe  joint  stock  any  fhrther  than  that  partner,  whose  creditor  they  are^ 
^!ould  have  aflbcted  it    In  Fox  v.  Hanbury,  Cowp.  445,  Lord  Mansfield 
^^ras  led  to  the  consideration  of  a  point,  that  bears  much  upon  this  case ; 
^nd  adverting  to  the  case  of  Skip  r.  Harwood,  he  states  a  passage  of 
.Xiord  Hardwicke's  judgment  from  his  own  note,  rather  stronger  than  it 
appears  in  the  report;  if  a  creditor  of  one  partner  takes  out  execution 
Against  the  partnership  effects,  he  can  only  have  the  undivided  share  of 
\kia  debtor ;  and  must  take  it  in  the  same  manner  the  debtor  himself  had 
it,  and  subject  to  the  rights  of  the  other  partner.'    What  is  the  manner, 
in  which  the  debtor  himself  had  it  ?    He  had  that,  which  was  undivided, 
and  could  only  be  divided  by  first  delivering  the  effects  from  the  partner- 
ship debUk    He,  who  comes  in  as  his  companion,  as  joint-tenant  with 
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^  262.  Strictly,  indeed,  and  properly  speaking,  the 
sale  does  not,  at  least  in  the  view  of  a  Court  of  Eq- 


him,  according  to  this  doctrine  of  Lord  Hardwicke,  mast  take  it  in  the 
same  manner  the  debtor  himself  had  it,  subject  to  the  rights  of  the  other 
jMirtners.  Lord  Mansfield  having  stated,  what,  according  to  the  coarse 
of  the  common  law,  as  far  as  it  respects  trade  between  partoem,  is  the 
rule,  that  a  creditor,  taking  out  execution  against  a  partner,  is  directly  in 
the  place  of  the  partner  debtor,  proceeds  to  show,  that  by  the  same  rale, 
where  a  partner  becomes  bankrupt,  the  assignees  are  put  in  the  place  of 
the  partner,  in  whos6  right  they  come  in,  and  by  no  means,  as  was  aigoed 
by  Mr.  Plumer,  by  any  rule  arising  out  of  the  bankrupt  laws ;  for  noth- 
ing is  said  in  any  one  of  those  acts  as  to  the  creditors  of  a  partnenhip, 
and  the  separate  creditors  of  one  partner ;  but  they  only  provide  for  the 
case  of  mutual  debts,  and  accelerating  a  debt  upon  a  security  payable  at 
a  future  day.  But  the  same  common  law  applied  in  the  case,  where  one 
partner  becomes  a  bankrupt,  provides,  that  the  assignee  of  the  benkrapC 
shall  be  in  the  same  situation  as  that,  in  which  a  creditor  taking  out 
execution  stood  before  those  acts.  This  introduces  all  the  cases  of 
bankruptcy,  which  Mr.  Plumer  wished  to  exclude,  as  not  applicable  to  a 
case,  in  which  there  was  no  bankruptcy ;  and  this  case  is  to  be  conaid* 
ered,  as  if  no  bankruptcy  had  taken  place,  as  the  execution  was  b^bre 
the  bankruptcy.  In  law  there  are  three  relations;  first,  if  a  person 
chooses  for  valuable  consideration  to  sell  his  interest  in  the  partnership 
trade,  for  it  comes  to  that ;  or  if  his  next  of  kin  or  executors  take  it  upon 
his  death ;  or  if  a  creditor  takes  it  in  execution,  or  the  assignees  nnder  a 
commission  of  bankruptcy.  The  mode  makes  no  difference.  But  in  all 
those  cases  the  application  takes  place  of  the  rule,  that  the  party  coming 
in  the  right  of  the  partner,  comes  into  nothing  more  than  an  interest  in 
the  partnership,  which  cannot  be  tangible,  cannot  be  made  available,  or 
be  delivered,  but  under  an  account  between  the  partnership  and  the  paxt- 
ner ;  and  it  is  an  item  in  the  account,  that  enough  must  be  left  for  the 
partnership  debts.  A  great  deal  has  been  said  of  the  inconvenience. 
What  is  the  inconvenience?  It  is  true,  the  individual  trusted  to 
the  partnership  fund  in  his  idea  at  the  time  he  was  lending  the 
money;  not  that  I  believe,  that  \a  very  common.  But  it  may  be 
dangerous  in  a  thousand  instances  to  have  any  thing  to  do  with 
a  trader ;  as,  for  instance,  to  purchase  an  estate ;  for  an  act  of  banknipC- 
ey  may  have  been  committed  five  years  before,  whic^  will  reach  the 
estate.  But  look  to  the  danger  on  the  other  side ;  one  partner  giving  a 
bond,  and  the  creditors  of  the  partnership  looking  to  the  stock  iisel£  It 
is  said,  that  in  tliis  case  the  joint  creditors  had  done  nothing ;  and  thie 
meritorious  creditor  has  a  right  to  be  preferred,  on  account  of  his  early 
diligence.  But  what  is  that,  to  which  he  is  entitled  ?  The  estate  of  a 
partner  is  debtor  to  him.    The  question,  therefore,  recurs  to  the  consid- 
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uity,  transfer  any  part   of  the  joint  property  to  the 
purchaser,  so  as  to  entitle  him  exclusively  to  take  it 


eratioii,  what  it  was  that  partner  had ;  for  the  creditor  cannot  be  entitled 
to  any  more.    It  therefore  argues  nothing  to  say,  he  has  the  merit  of 
diligence,  till  we  see  upon  what  that  merit  can  attach.    If  the  partner 
himself,  therefore,  had  nothing  more  than  an  interest  in  the  surplus  be- 
yond the  deblB  of  the  partnership  upon  a  division,  if  it  turns  out,  that 
at  commDn  law,  that  is  the  whole,  that  can  be  delivered  to,  or  taken  by, 
the  assignee  of  a  partner,  the  executor,  the  sheriff,  or  the  assignee  under 
a  commission  of  bankruptcy,  all  that  is  delivered  to  the  creditor,  taking 
ODt  the  execution,  is  the  interest  of  the  partner  in  the  condition  and  state 
he  had  it ;  and  nothing  was  due  to  this  partner  separately,  the  partner- 
ship being  insolvent    The  whole  property  was  duo  to  the  partnership 
creditors,  and  not  to  either  partner.**     See  also  Dutton  v.  Morrison,  17 
Yet.  194, 205, 206.    In  the  very  recent  case  of  Allen  v.  Wells,  (22  Pick. 
R.  450),  Mr.  Chief  Justice  Shaw,  in  delivering  the  opinion  of  the  Court, 
said;    ^The  conflicting  claims  of  copartnership  and  separate  creditors 
have  been  a  fruitful  source  of  litigation  in  England.    The  questions 
more  usually  have  arisen  under  tlie  bankrupt  law,  and  the  decisions  are 
mostly  to  be  found  in  the  Chancery  Reports,  but  not  exclusively  so.    The 
great  number  of  cases,  in  which  this  question  has  arisen,  shows  very 
clearly,  that  there  could  have  been  at  the  time  no  very  well  defined 
general  principles,  known  and  acknowledged  as  such,  applicable  to  the 
adjustment  of  these  conflicting  rights.    Even  as  regards  tlie  joint  prop- 
erty of  partners,  the  rule  has  varied.    By  the  rules  of  law  as  formerly 
iield  in  England,  the  sheriff,  under  an  execution  against  one  of.  two 
copartners,  took  the  partnership  efiects  and  sold  the  moiety  of  the  debtor, 
treating  the  property,  as  if  owned  by  tenants  in  common.    Heydon  v. 
Heydon,  1  Salk.  392;  Jacky  v.  Butler,  2  Ld.  Raym.  871.    But  the  prin- 
ciple is  now  well  settled  in  England,  both  at  law  and  in  equity,  that  a 
separate  creditor  can  only  take  and  sell  the  interest  of  the  debtor  in  the 
partnership  property,  being  his  share  upon  a  division  of  the  surplus,  after 
discharging  all  demands    upon  the  copartnership.      Fox  v.  Hanbury, 
Cbwp.  445 ;  Taylor  v.  Field,  4  Ves.  396.    The  same  fluctuation  in  the 
inle,  as  to  partnership  property,  has  existed  in  the  United  States.    The 
nle  of  selling  the  moiety  of  the  separate  debtor  in  the  partnership  prop- 
erty, on  an  execution,  for  his  private  debts,  formerly  prevailed  in  several 
of  the  States  of  the  Union.    But  the  later  decisions  have  changed  the 
Tnle,  and  that  now  more  generally  adopted  is  in  accordance  with  the  one 
prevailing  in  England,  and  which  has  been  already  mentioned.    The 
State  of  Vermont  still  adheres  to  the  doctrine,  that  partnership  creditors 
liave  no  priority  over  a  creditor  of  one  of  the  partners,  as  to  the  partaer- 
ahip  effects.     Reed  v.  Shepardson,  2  Vermont  R.  120.    The  rule  in 
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or  withhold  it  from  the  other  partners ;  for  that  would 
be  to  place  him  in  a  better  situation  than  the  execu- 
tion partner  himself,  in  relation  to  the  property.^  But 
it  gives  him  a  right  to  a  bill  in  equity,  calling  for  an 
account  and  settlement  of  the  partnership  concemsi 
and  thus  to  entitle  himself  to  that  interest  in  the  [Hop- 
erty,  which,  upon  the  final  adjustment  and  settlement 
of  the  partnership  concerns,  shall  be  ascertained  to 
belong  to  the  execution  partner ;  and  nothing  more.* 
How  utterly  inadequate  a  Court  of  Law  is  to  jfumish 
suitable  means  for  taking  such  an  account  needs 
scarcely  to  be  suggested  ;  and,  indeed,  the  very  diffi- 
culty, of  ascertaining,  what  interest  can  be  conveyed 
to  the  purchaser,  before  such  an  adjustment  and  settle- 
ment are  made,  has  induced  very  learned  minds  to 
doubt,  whether  a  Court  of  Law  is  competent  to  order 
any  sale,  before  the  exact  amount  of  the  interest  of  the 
partner  therein  is  thus  ascertained.' 


Massachusetts,  giving  a  priority  to  the  partnership  creditor  in  such 
was  settled  in  the  case  of  Pierce  v.  Jackson,  6  Mass.  R.  242,  and  has  been 
uniformly  followed  since.  The  effect  of  the  rule,  that  the  only  attachable 
interest  of  one  of  the  copartners,  by  a  separate  creditor,  was  the  surplus 
of  the  joint  estate,  which  might  remain  afler  discharging  all  joint  de* 
mands  upon  it,  necessarily  was  to  create  a  preference  in  favor  of  the  part- 
nership creditors  in  the  application  of  the  partnership  property ;  and  thifl 
effect  would  be  produced,  although  the  original  purpose  of  the  rule  naight 
have  been  the  securing  tlie  rights  of  the  several  copartners,  as  weU  as 
those  of  their  joint  creditors.  Whatever  may  have  been  the  object  of  the 
rule,  the  rule  itself  is  now  to  be  considered  as  well  settled,  as  to  the  appro- 
priation of  partnership  effects.^  ' 

1  Story  on  £q.  Jurisp.  §  667.  But  see  Burrall  v.  Acker,  23  Wend.  R. 
60a 

9  1  Story  on  Eq.  Jurisp.  §  677 ;  Chapman  r.  Koop8,3  ^os.  &  PulL  289, 
290,  291 ;  Dutton  v.  Morrison,  17  Ves.  194,  205, 206. 

3  Waters  v.  Taylor,  2  Vcs.  &.  Beames,  R.  300,  301 ;  Dutton  v.  Morri- 
son, 17  Ves.  193,  206,  207 ;  In  the  matter  of  Wait,  1  Jac  &,  Walk.  565» 
588.— In  the  case  of  Waters  v. Taylor,  Lord  Eldon  said;  ^<If  the  Courts 
of  Law  have  followed  Courts  of  Equity  in  giving  execution  against  put- 
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§  263.  In  cases  of  this  sort,  therefore,  the  real  po- 
sitioii  of  the  parties,  relatively  to  each  other,  seems  to 
be  this.  The  partnership  property  may  be  taken  in 
executi(m  upon  a  separate  judgment  and  executicm 
against  one  partner;  but  the  sheriff  can  only  seize 
and  sell  the  interest  and  right  of  the  judgment  part- 

aenbip  eflects,  I  desire  to  have  it  underetood,  that  they  do  not  appear  to 
me  to  adhere  to  the  principle,  when  they  luppoae,  tluit  the  interest  can 
be  sold,  before  it  has  been  ascertained,  what  is  the  subject  of  sale  aad 
purchase.  According  to  the  old  law,  I  mean  before  Lord  Mansfield's 
time,  the  Sherifl^  under  an  execution  against  partnership  effects,  took 
the  undivided  share  of  the  debtor,  without  reference  to  the  partnership 
account;  but  a  Court  of  Equity  would  have  set  that  right,  by  taking  the 
account,  and  ascertaining,  what  the  Sheriff  ought  to  have  sold.  The 
Courts  of  Law,  however,  have  now  repeatedly  laid  down,  that  they  will 
sell  the  actual  interest  of  the  partner,  professing  to  execute  the  equities 
between  the  parties ;  but  forgetting,  that  a  Court  of  Equity  ascertained 
previously,  what  was  to  be  sold.  How  could  a  Court  of  Law  ascertain, 
what  was  the  interest  to  be  sold,  and  what  the  equities ;  depending  upon 
an  account  of  all  the  concerns  of  the  partners  for  years  ?"  And  again, 
In  the  matter  of  Wait,  (1  Jac.  &  Walk.  588),  he  said;  ''In  my 
kng  course  of  practice,  I  have  never  been  able  to  reconcile  all 
the  decisions,  which  have  taken  place  on  partnership  property,  with 
respect  to  joint  and  separate  estate;  nor  have  I  ever  been  able 
veiy  clearly  to  see  my  way  in  the  application  of  the  doctrine,  which 
has  been  held  in  some  of  the  late  cases  on  this  subjecL  I  conceive 
originally  the  law  was,  that  if  there  was  a  separate  creditor  of  a 
partner,  he  might  lay  hold  of  any  chattels  belonging  to  the  partner- 
ihip,  and  take  a  moiety  of  them,  or  whatever  other  proportion  that  partner 
might  be  entitled  to  in  the  effects  of  the  partnership.  But  at  law,  some 
bow  or  other,  they  now  contrive  to  take  an  account,  which  ascertains, 
what  is  the  interest  of  the  debtor  in  the  effects  taken  in  execution;  and 
when  you  put  the  question,  what  is  that  interest ;  nothing  can  be  more 
clear,  than  that  it  is  that,  which  would  result  to  him,  when  all  the  accounts 
of  the  partnership  were  taken.  This  equity,  which  has  been  transferred 
into  the  proceedings  of  a  Court  of  Law,  I  apprehend,  subsisted  here  long 
before ;  a  separate  creditor  applying  for  satisfaction  of  his  debt  out  of 
partnership  estate,  by  means  of  an  equitable  execution,  must  have  taken 
it  upon  equitable  terms.  There  has  been  a  great  deal  of  reasoning  as  to 
the  rights  of  partners,  with  reference  to  the  execution  of  a  separate  credi- 
tor ;  but  it  always  appeared  to  me,  that  the  interest  of  the  individual  part- 
ner was  all,  which  a  creditor  of  that  individual  could  take,  and  that  bia 
must  take  it  subject  to  all  the  partnership  dealings." 
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ner  therein,  sul^ect  to  the  prior  rights  and  Uens  pf 
the  other  partners  and  the  joint  creditors  therein*^ 
By  such  seizure  the  sheriff  acquires  a  special  prop- 
erty in  the  goods  seized ;  ^  and  the  judgment  creditor 
himself  may,  and  the  sheriff,  also,  with  the  consent 
of  the  judgment  creditor,  may  file  a  bill  agunst  the 
other  partners  for  the  ascertainment  of  the  quantity 
of  that  interest,  before  any  sale  is  actually  made  under 
the  execution.  The  judgment  creditor,  however,  is 
not  bound,  if  he  does  not  choose,  to  wait  until  such  in- 
terest is  so  ascertained ;  but  he  may  require  the  sheriff 
immediately  to  proceed  to  a  sale,  vAnch  order  the 
sheriff  is  bound  by  law  to  obey,'  In  the  event  of 
a  sale,  the  purchaser  at  the  sale  is  substituted  to 
the  rights  of  the  execution  partner,  quoad  the  prop- 
erty sold,  and  becomes  a  tenant  in  common  thereof; 
and  he  may  file  a  bill,  or  a  bill  may  be  filed  against 
him  by  the  other  partners,  to  ascertain  the  quantity  of 
interest,  which  he  has  acquired  by  the  sale.* 


1  Taylor  v.  Field,  4  Ves.  396 ;  ante,  $  261, 262;  Skip  v.  Harwood,  2 
Swanst  586,  587  ;  Holmes  v.  Mentze,  4  Ado' p.  &  Ellis,  127;  Harvey  «. 
Crickett,  5  Maule  &  Selw.  a36 ;  Dutton  v.  Morrison,  17  Ves.  194, 205, 206. 

9  Wilbraharo  v.  Snow,  2  Saund.  R.  46,  c.  and  Williams's  notes,  ibid. 

9  Parker  v.  Pastor,  3  Bos.  &  Pull.  288;  Chapman  v.  Eoops,  3  Bos.  &• 
Pull.  389,  390 ;  Holmes  v.  Mentze,  4  Adolp.  &  Ellis,  127. 

4  Chapman  v.  Koops,  3  Bos.  &  Pull.  389,  390 ;  Ex  parte  Hamper,  17 
Yes.  407;  Be  van  v.  Lewis,  1  Sim.  R.  376 ;  Skip  v.  Harwood,  2  Swamt  R. 
586,  587 ;  Taylor  v.  Field,  4  Ves.  469 ;  Barker  v.  Goodair,  11  Ves.  78, 85 ; 
Gow  on  Partn.  ch.  3,  §  2,  p.  144, 3d  edit ;  1  Madd.  Ch.  Pr.  131 ;  Eden  on 
Injunct  31 ;  Collyer  on  Partn.  B.  3,  ch.  6,  §  10,  p.  557  to  p.  565,  2d  edit 
In  Massachusetts  it  has  been  held,  that  an  attachment  of  partnerahip 
goods,  or  a  suit  against  one  partner,  is  not  valid  against  a  sabseqoent 
attachment  on  the  same  goods  by  a  creditor  of  the  partnership.  Pieice 
V.  Jackson,  (6  Mass.  R.  242.)  On  this  occasion  Mr.  Chief  Justice  Par- 
sons said ;  **  At  common  law,  a  partnership  stock  belongs  to  the  partner- 
ship, and  one  partner  has  no  interest  in  it,  but  his  share  of  whatia 
remaining  after  all  the  partnership  debts  are  paid,  he  ako  accountiiY 
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§  264/  In  cases  of  the  seizure  of  the  joint  property 
for  the  separate  debt  of  one  of  the  partners,  a  ques- 
tion has  arisen,  whether  a  Court  of  Equity  ought  to  in- 
terfere, upon  a  bill  for  an  account  of  the  partnership, 
to  restrain  the  sheriff  from  a  sale,  or  the  vendee  of  the 
sheriff  from  an  alienation  of  the  property  seized, 
until  the  account  is  taken,  and  the  share  of  the  part- 
ner is  ascertained.  Mr.  Chancellor  Kent  has  decid- 
ed, that  an  injunction  for  such  a  purpose  ought  not  to 
issue  to  restrain  a  sale  by  the  sheriff,  upon  the  ground, 
diat  no  harm  is  thereby  done  to  the  other  partners ; 
and  the  sacrifice,  if  any,  is  the  loss  of  the  judgment 
debtor  only.^  But,  that  does  not  seem  to  be  a  sufficient 
ground,  upon  which  such  an  injunction  should  be  de- 


for  what  be  may  owe  to  the  firm.    Consequently  all  the  debts  due  from 
tbe  joint  fund  must  first  be  discharged,  before  any  partner  can  appropriate 
any  pert  of  it  to  his  own  use,  or  pay  any  of  his  private  debts ;  and  a 
creditor  to  one  of  the  partners   cannot   claim  any  interest,  but  what 
belongs  to  his  debtor,  whether  his  claim  be  founded  on  any  contract 
made  with  his  debtor,  or  on  a  seizing  of  the  goods  on  execution.    There 
are  sereral  cases,  by  which  these  principles,  so  reasonable  and  equitable, 
are  recognised  and  confirmed."     The  same  doctrine  prevails  in  New 
Hampshire.    Tappan  v.  Blaisdell,  5  New  Hamp.  R.  190.    The  doctrine, 
however,  has  not  been  applied  to  cases  of  mere  dormant  partners,  agaioil 
tbe  creditors  of  the  ostensible  partners.    Lord  v.  Baldwin,  6  Pick.  R.  348 ; 
French  v.  Chase,  6  GreenL  R.  166.    See  also  Church  v.  Knox,  2  Con- 
nect R.  514 ;  Brewster  v.  Hammett,  4  Connect  R.  540 ;  Barber  v.  Hart- 
ford Bank,  9  Connect  R.  407;  Donner  v.  Stufier,  1  Penn.  R.  196;  Knooc 
-v.Sonmen,  4  Yeates,  R.  477.    Whether  the  like  priority  would  be 
aDowed  at  law,  in  favor  of  an  execution  by  a  joint  creditor,  against  the 
execution  of  a  separate  creditor  of  one  partner  in  England,  does  not 
appear  ever  to  have  been  made  a  question  for  argument.     But  it  ii 
j>robably  owing  to  the  fact,  that,  at  all  events,  in  equity  the  priority 
would  be  sustained,  where  the  partnership  is  insolvent,  in  a  proper  biU 
^ed  for  the  purpose.    Could  such  a  bill  be  filed  by  the  joint  creditor? 
Or,  should  his  rights  be  worked  out  through  the  equities  of  the  other  par^ 
i^eiv?    See  1  Story  on  £q.  Jurisp.§  675;  ante,  §  97;  Ex  parte  Ruffin, 
€  Ves.  119, 126, 127 ;  Ex  parte  Williams,  11  Ves,  3,  5. 
1  Moody  V.  Payne,  2  John.  Ch.  R.  548,  549. 
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nied.  If  the  debtor  partner  has,  or  will  hme^  upon 
a  final  adjustment  of  the  accounts,  no  interest  in  the 
partnership  funds ;  and  if  the  other  partners  have  a  lien 
upon  the  fiinds,  not  only  for  the  debts  of  the  partnership, 
but  for  the  balance  ultimately  due  to  them ;  it  may 
most  materially  affect  their  rights,  whether  a  sale  takes 
place,  or  not.  For,  it  may  be  extremely  difficult  to 
follow  the  property  into  the  hands  of  the  various  ven- 
dees ;  and  the  lien  of  the  other  partners  may,  per* 
haps,  be  displaced,  or  other  equities  arise  by  inter- 
mediate band  fide  sales  of  the  property  in  favor  of  the 
vendees,  or  other  purchasers  without  notice ;  and 
the  partners  may  have  to  sustain  all  the  chances  of 
any  supervening  insolvencies  of  the  immediate  ven- 
dees,^ To  prevent  multiplicity  of  suits,  and  irre- 
parable mischiefs,  and  to  ensure  an  unquestionable 
lien  to  the  partners,  it  would  seem  perfectly  proper, 
in  cases  of  this  sort,  to  restrain  any  sale  by  the  sherififl 
And  besides;  it  is  also  doing  some  injustice  to  the 
judgment  debtor,  by  compelling  a  sale  of  his  interest 
under  circumstances,  in  which  there  must  generally, 
from  its  uncertainty  and  litigious  character,  be  a  very 
great  sacrifice  to  his  injury.  If  he  has  no  right,  in 
such  a  case,  to  maintain  a  bill  to  save  his  own  inter- 
est;  it  furnishes  no  ground,  why  the  Court  should 
not  interfere  in  his  favor,  through  the  equities  of  the 
other  partners.  This  seems  (notwithstanding  the 
doubts  suggested  by  Mr.  Chancellor  Kent)  to  be  the 
true  result  of  the  English  decisions  on  this  subject ; 
which  do  not  distinguish  between  the  case  of  an 
assignee  of  a  partner,  and  that  of  an  executor  or  ad- 


1  See  Skip  v.  Harwood,  3  Swanst  R.  586,  587. 


r 


CH.  XII.]     REMEDIES   AGAINST  THIRD   PERSONS.         401 

ministrator  of  a  partner,  or  of  the  sheriff,  or  of  an 
assignee  in  bankruptcy.^ 


1  See  Tkylor  V.  Field,  4  Ves.  396,  997, 996 ;  a  C.  15  Ves.  559,  note ; 
Baiker  v.  Goodair,  11  Vee.  85,  86,  87;  Skip  o.  Hanrood,  2  SwaiMt  R. 
586, 587 ;  Franklin  v.  Thomas,  3  Meriv.  R.  234 ;  Hawkahaw  o.  Paridni^ 
2  Swanst  548,  549;  Parker  v.  Piator,  3  Boa.  &  Pull.  288, 289;  Eden  on 
iDJonct  31 ;  Collyer  on  Partn.  B.  ^  ch.  6,  §  10,  p.  557  to  565, 2d  edit ; 
1  Madd.  Ql  Pr.  112.  See  alao  Brewster  o.  Hanunett,  4  Connect  R.540L 
See  also  Mather  v.  Smith,  16  John.  R.  106,  and  the  Reporter's  leaned 
note;  Gow  on  Partn.  cL  3,  $  2,  p.  142, 3d  edit;  Id.  ch.  4,  $  1,  p.  208  to 
211 ;  Id.  ch.  5,  $  2,  p.  229;  Id.  §  3,  p.  307,  308.  See  1  Storj  on  Eq. 
Jini8p.$678. 
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CHAPTER  XIII. 

DISSOLUTION   OF   PARTNERSHIP. 

^  265.  Having  considered  the  various  topics  be- 
longing to  the  original  formation  of  the  contract  of 
partnership,  the  rights  of  the  partners  in  and  over 
the  partnership  property  and  effects,  the  powers  and 
authorities  of  each  of  the  partners,  relative  to  the 
partnership  property,  effects,  and  concerns,  the  lia- 
bilities of  the  partners  to  third  persons,  and  inter  sese^ 
and  the  various  remedies  and  modes  of  redress  bj 
and  against  partners,  existing  at  law  and  in  equity, 
we  come,  in  the  next  place,  to  the  consideration  of 
the  modes,  in  which  a  paffiiikrship  may  be  dissolved. 
And  this  part  of  our  sul^ct  may  be  conveniently 
discussed  under  three  distinct  heads.  (1.)  Dissolu- 
tion by  the  act  or  agreement  or  consent  of  the  parties, 
or  of  some  of  them ;  (2,)  Dissolution  by  the  decree 
of  a  Court  of  Equity ;  (3.)  Dissolution  by  the  mere 
operation  of  law. 

^  266.  The  Roman  law  in  like  manner  declared, 
that  partnership  might  be  dissolved  in  various  ways; 
as  by  the  extinction  of  the  thing  held  in  partnership ; 
or  of  the  persons  forming  it ;  or  of  the  rights  of  ac- 
tion growing  out  of  it ;  or  of  the  will  of  the  parties  to 
the  continuance  of  it.  Societds  solvitur  ex  persanis^  ex 
rebtis,  ex  voluntate^  ex  actione.  Ideoque^sive  homines^  sipe 
res,  sive  voluntas,  sive  CLctio  interierit,  distrahi  videtur  so* 
cietas}     Of  course,  any  partnership  whatsoever,  whether 


1  Dig.  Lib.  17,  tit  9, 1. 63,  §  10;  Pothier,  Paiid.  Lib.  17,  tit  %  n.  54, 
55^  63, 64, 70 ;  aste,  §  84, 8& 
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it  be  for  a  definite  period,  or  for  an  indefinite  period, 
may  be  at  any  time  dissolved,  at  the  mutual  will  and 
pleasure  of  all  the  partners.  Diximus^  (says  the  Di- 
gest,) dissensu  soltd  societas ;  hoc  ita  est,  si  omnes  dissen^ 
iiunU^  And  the  same  rule  must  be  recognised  in  the 
jurisprudence  of  every  country,  acting  upon  the  mere 
dictates  of  reason  and  natural  justice. 

^  267.  According  to  Pothier,  partnership  is  disso- 
luble under  the  old  French  law,  (1.)  By  the  expiration 
of  the  time,  for  which  it  is  contracted ;  (2.)  By  the  ex- 
tinction of  the  thing,  or  the  completion  of  the  business ; 
(3.)  By  the  natural  or  civil  death  of  some  one  of  the 
partners ;  (4.)  By  his  failure  or  bankruptcy ;  or,  (5.) 
By  the  voluntary  expressed  intention  of  being  no 
longer  in  partnership.^  Substantially  the  like  distinc- 
tbn  exists  in  the  present  Civil  Code  of  France,  and  in 
that  of  Louisiana.^  The  same  causes  of  dissolution  are 
also  recognised  in  the  Scottish  law,  the  Spanish  law,  the 
law  of  Holland,  and  probably  in  that  of  the  other  con- 
tinental nations,  which  derive  the  basis  of  their  juris- 
prudence from  the  Roman  law/  This  general  coin- 
cidence of  opinion,  in  assigning  the  same  causes  for 
the  dissolution  of  partnership,  in  so  many  countries, 
shows,  that  the  doctrine  has  its  true  foundation  in  the 
general  principles  of  natural  justice  and  reason, 
rather  than  in  the  peculiar  institutions  of  any  par- 
ticular age  or  nation. 

^  268.  Let  us,  in  the  first  place,  consider  the  cases 


1  Dig.  Lib.  17,  tit  %  L  65,  §  3 ;  Pothier,  Pand.  Ldb.  17,  tit  3,  n.  64. 
*  Pothier,  de  Society,  n.  138. 

3  Code  Civil  of  France,  art  1865  ;  Code  of  Louisiana,  art  2847. 

4  Erak.  Inst  B.  3,  tit.  3,  §  25 ;  Johnson's  Inst  of  Laws  of  Spain,  tit 
1  ^  p^  233 ;  Van  Leeuwen,  Comm.  B.  4,  ch.  23,  §  1. 
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of  dissolution,  at  the  common  law,  bj  the  act,  or 
agreement,  or  consent  of  the  parties  themselves,  or 
of  some  of  them ;  and  this  will  properly  include  all 
cases,  where  the  partnership  is  merely  at  will,  or  is 
for  a  prescribed  period,  which  ex[nres  by  efflux  cf 
time,  or  otherwise,  according  to  its  own  limitationy 
or  is  voluntarily  dissolved  by  mutual  consent  within 
the  prescribed  or  limited  period. 

^  268.  In  respect  to  all  partnerships,  whether  they 
are  for  a  limited  period,  or  at  will,  it  is  very  clear,  diat 
they  may  at  any  rime  be  dissolved  by  the  mutual 
pleasure  clearly  expressed  of  all  the  parties.  And 
this  is  so  consonant  to  reason  and  justice,  that  it 
would  seem  to  require  no  authority  to  suppcHt  it. 
Nevertheless,  the  Roman  law  has  expressly  recognised 
it ;  and  only  put  the  question,  as  worthy  of  inquiry, 
when  and  under  what  circumstances  the  partnership 
might  be  dissolved  at  the  will  of  one  partner.  Z>tr* 
imus  (says  the  Digest)  dissensu  satvi  societatem  ;  hoc 
ita  estj  si  omnes  dissentiuni.  Quid  ergo  si  untis  renunr 
tiet  ?  ^  But  there  is  a  technical  principle  of  the  com- 
mon law,  which  seems  to  require,  that  when  the  part- 
nership is  formed  by  deed  for  a  definite  period ;  that 
it  can  properly  according  to  the  common  law  be  dis- 
solved only  by  deed ;  for  here  the  maxim  is  held  to 
apply ;  Eodem  modo,  quo  quid  oritur ^  eodem  tnodo  dissol-' 
vitur.^  The  same  rule  would  seem  to  have  been  adopt- 
ed in  the  Roman  law.     Thus,  it  is  said  in  the  Digest ; 


1  Dig.  Lib.  17,  tit  2,  L  65,  §  8 ;  Pothier,  Paod.  Lib.  17,  tit,  2,  n.  68. 

3  Ante,  §  117;  Bac.  Abridg.  Rdttut,  A.  1 ;  2  SaaiuL  R.  47  (•),  WU- 
liam's  Edit ;  Story  on  Agency,  §  49 ;  Collyer  on  Partn.  B.  2,  ch.  9^  $.  3,  p. 
154, 155, 2d  edit;  Doe  v.  Miles,  1  Stark.  R.  181 ;  Rackstnw  v.  Imber| 
1  Holt,  R.  368 ;  Countess  of  RuUand's  Case,  5  Co.  R.  26;  ffiaWs  Cbw, 
6  Co.  R.  44 ;  1  Montagu  on  Partn.  Pt  3,  ch.  1,  p.  90,  [lia] 
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Nihil  tarn  naiurale  est^  quam  eo  genere  quidque  dis- 
solverej  quo  coUigatum  est.  Idea  verborum  obligation 
verbis  tolliiur ;  nudi  consensu  obligatio  contrario  con-- 
sensu  dissolvitur}  Prout  quidque  coniractum  est^  ita 
et  solvi  debet ;  ut  cum  re  contraxerimus^  re  solvi  debet.^ 
However  this  may  be,  it  is  very  clear,  that  a  dissolu- 
tion actually  made  by  the  parties  will  be  held  in  Equi- 
ty perfect  and  complete,  to  all  intents  and  purposes^ 
between  the  parties,  and  also  as  to  third  persons,  hav- 
mg  full  notice  thereof.^ 

^  269.  In  respect  to  partnerships,  where  no  certain 
limit  of  their  duration  is  fixed,  they  are  deemed  to 
be  mere  partnerships  at  will,  and,  therefore,  are  ordi- 
narily at  the  common  law  dissolvable  at  the  will  of  any 
one  or  more  of  the  partners ;  for  in  such  cases,  as 
the  contract  subsists  only  during  the  pleasure  of  all 
the  partners,  it  is  therefore  naturally  and  necessarily 
dissolved  by  the  pleasure  of  any  one  or  more  of  them, 
like  every  other  contract  existing  at  the  mere  will  of 
both  parties.^  The  general  rule,  in  all  such  cases,  is, 
Dissociamur  renunciaiione.^ 


1  Dig.  Lib.  50,  Ut  17, 1. 35 ;  ante,  §  118. 

>  Dig.  Lib.  46,  tit  3,  1.  80 ;  Pothier,  Pand.  Lib.  50,  tit  17,  n.  1388 ; 
Stofy  <»i  Agency,  §  49,  note  (4) ;  ante,  §  118. 

3  Gollyer  on  Parts.  B.  2,  ch.  2,  $  2,  p.  154, 155, 2d  edit 

^  Ante,  $  84 ;  3  Kent,  Comm.  Lect  43,  p.  53, 4th  edit ;  1  Montagu  on 
Piitn.  Pt  3,  ch.  1,  p»  90,  [113] ;  Watson  on  Partn.  ch.  7,  p.  381, 2d  edit ; 
Master  v.  Kirton,  3  Ves.  74;  Griswold  v.  Waddington,  15  John.  R.  57; 
Heath  v.  Sansoro,  4  Bam.  &  Adolp.  172 ;  Marquand  v.  New  York  Mano- 
fact  Co.  17  John.  R.  525 ;  Miles  v.  Thomas,  9  Sim.  R.  606,  609 ;  Nerot 
V.  Barnard,  4  Ross.  R.  247,  260. —  Mr.  Chancellor  Kent  in  this  place 
says ;  <*  It  is  an  established  principle  in  the  law  of  partnership,  that,  if  it 
be  without  any  definite  period,  any  partner  may  withdraw  at  a  moment's 
notice,  when  he  pleases,  and  dissolve  the  partnership.    The  civil  law 

»  2  Bell,  Comm.  B.  7,  ch.  2,  p.  631,  5th  edit ;  Pothier,  Pand.  Lib.  17, 
tit  2,  n.  54. 
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^  270.   The  same   rule    equally  prevails  in   the 
Roman   law.^      Manet   autem  societas  (say  the  In* 


contains  the  same  rale  on  the  enbject  The  existence  of  engmgementi 
with  third  persons  does  not  prevent  the  dissolation  by  the  act  of  thft 
parties,  or  either  of  them,  though  those  engagements  will  not  be  aflbctie^ 
and  the  partnership  will  still  continue  as  to  all  antecedent  concenie,  imtfl 
they  are  duly  adjusted  and  settled.  A  reasonable  notice  of  the  diMoInH 
tion  might  be  very  advantageous  to  the  company,  but  it  is  not  reqnintt  { 
and  a  partner  may,  if  he  pleases,  in  a  case  free  from  firaud,  choose  a  wwj 
unreasonable  moment  for  the  exercise  of  his  right  A  sense  of  commoa 
interest  is  deemed  a  sufficient  security  against  the  abuse  of  Uie  diaest* 
tion."  In  Peacock  v.  Peacock,  16  Yes.  56,  Lord  Eldon  Mid ;  ^  WWk 
regard  to  what  passed,  since  the  question  was  much  agitated  at  the  Baff 
whether  this  partnership  is  now  dissolved  by  the  notice  in  writing  fhsm 
the  defendant,  that  from  and  after  the  date  of  that  notice  the  paitnemh^ 
should  be  considered  dissolved.  The  plaintiff  insists,  that  it  ia  not  d»* 
solved;  and  that  it  can  be  dissolved  only  upon  reasonable  notice.  I 
have  always  taken  the  rale  to  be,  that  in  the  case  of  a  partneniiip,  not 
existing  as  to  its  duration  by  contract  between  the  parties,  either  pai^ 
has  the  power  of  determining  it,  when  he  may  think  proper;  subject  tn 
a  qualification,  that  I  shall  mention.  There  is,  it  is  trae,  inconvenience 
in  this ;  but  what  would  be  more  convenient  ?  In  the  case  of  a  partner- 
ship expiring  by  effluxion  of  time,  the  parties  may  by  previous  arrange- 
ment provide  against  the  consequences  ;  but  where  the  partnership  is  to 
endure  so  long  as  both  parties  shall  live,  all  the  inconvenience  from  a 
sudden  determination  occurs  in  that  instance,  as  much  as  in  the  other 
case.  I  cannot  agree,  that  reasonable  notice  is  a  subject  too  thin  for  a 
jury  to  act  upon ;  as  in  many  cases  juries  and  courts  do  determine,  what 
is  reasonable  notice.  With  regard  to  the  determination  of  contncti 
upon  the  holding  of  lands,  when  tenancy  at  will  was  more  known,  than 
it  is  now,  the  relation  might  be  determined  at  any  time ;  not  as  to  those 
matters,  which  during  the  tenancy  remained  a  common  interest  between 
the  parties ;  but  as  to  any  new  contract  the  will  might  be  instantly  deter- 
mined. When  that  interest  was  converted  into  the  tenancy  frocn  year  to 
year,  the  law  fixed  one  positive  rale  for  six  months'  notice ;  a  rale,  that 
may  in  many  cases  be  very  convenient;  in  others,  that  of  nuiseiy 
grounds,  for  instance,  most  inconvenient  As  to  trades,  in  general,  theie 
is  no  rale  for  the  determination  of  partnership ;  and  I  never  beard  of 
any  rale  with  regard  to  different  branches  of  trade ;  and,  supposing  a 
rale  for  three  months'  notice,  that  time  might  in  one  case  be  very  large ; 
and  in  another,  in  the  very  same  trade,  unreasonably  short     I  have, 

1  Pothier,  Pand.  Lib.  17,  tit  3,  n.  64 ;  ante,  §  84,  85. 
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sdtutes)  eo   uaque^  donee  in   eodem    eansensu  per- 
MveraverifU.      Ai  cum  aliguis  renuntiaverit  saeieia- 
iij  solvitur  societas;^  or,  (as  it  is  expressed  in  the 
Code,)    Tamdiu    societas  durai^  qaamdiu  consensus 
jMxrtium  integer  perseverat.^    And  Vinnius  has  remark- 
ed upon  the  coincidence,  in  this  respect,  of  the  con- 
tract of  partnership  with  that  of  mandate.     Societas 
€t  mandaium  in  eo  conveniuntj  quod  proprio  quodam 
jure^  et  suis  quibusdam  inodis  solvantur^  quos  Justinia- 
-nuSf  quoniam  ab  iis  nu>disj  quihus  jure  communi  oUi- 
^gaiio  UdliiUTj  remoii  sunt^  explicare  voluit?    And,  after 
alluding  to  the  fact,  that  in  common  contracts  the 
«bligat]oii  thereof  can   be  extinguished  only  by  the 
^x>iisent  of  all  the  parties,  he  adds,  that  it  is  otherwise 
:in  relation  to  the  contract  of  partnership.    Sed  illud 
^joraprium  hujus  coniraqtus  (societatis)  estj  quod  eliam 
^Mstquam  res  integra  esse  desiit,  id  est  postquam  jam 
^:ollatio  et  communiccUio  facta  est^  ab  eo  recedi^  ei  vel 
ifUus  voluntate  potest;   quo  modo  in  specie  dicitur 


'^Jierefbre,  always  nnderatood  the  rule  to  be,  that,  in  the  absence  of  ex- 
contiact,  the  partnership  may  be  determined,  when  eitlier  party 
proper ;  but  not  in  this  sense ;  that  there  is  an  end  of  the  whole 
ioncerii.    All  the  subsisting  engagements  must  be  wound  up ;  for  that 
they  remain  with  a  joint  interest;  but  they  cannot  enter  into 
engagements.     This  being  the  impression  upon  my  mind,  I  had 
tome  apprehension  from  the  turn  of  the  discussion  here,  that  some  difier- 
nt  doctrine  might  have  fallen  from  the  Court  at  Guidlhall ;  but  upon 
L^SEiqairy  from  the  Lord  Chief  Justice,  as  to  his  conception  of  the  rule,  I 
ave  no  reason  to  believe,  that,  if  this  notice  had  been  given  before  the 
ial,  the  joiy  would  not  have  been  directed  to  find,  that  the  partnership 
by  the  delivery  of  that  paper  dissolved."    See  also  Featherstonhaugh 
.  Fenwick,  17  Yes.  299,  308,  309;  Crawshay  v.  Maule,  1  Swanst  R. 
lSS,  508 ;  Heath  v.  Sansom,  4  Bam.  &  Adolp.  172. 
1  Inst  Ub.  3,  Ut  26,  §  4. 

9  Cod.  Lib.  4,  tit  37, 1.  5;  Pothier,  Pand.  Lib.  17,  tit  2,  n,  69;  Id.  n. 
;  Domat,  B.  1,  tit  8,  §  5,  art  1,  2;  ante,  $  84,  85. 
3  YimL  ad  Inst  lib.  3,  tit.  26,  §  4. 
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societds  dissolvi  renunticUione.^  This  also  is  the  dear 
result  of  the  French  Law,  as  Pothier  has  instructed  us, 
under  ordinary  circumstances.^  Indeed,  to  so  great 
an  extent  did  the  Roman  law  carry  its  doctrine,  that 
(as  we  shall  presently  see)  a  positive  stipulation 
against  its  dissolution  at  the  will  of  either  of  the 
partners  was  held  to  be  utterly  void,  as  inconsistent 
with  the  true  nature,  and  interests,  and  confidence  of 
that  relation.' 

^271.  A  partnership  at  will  is  presumed  to  endure 
so  long  as  the  parties  are  in  life,  and  have  a  capacity 
to  continue  it.^  The  dissolution  of  it,  either  by  death 
or  by  a  supervenient  incapacity,  will  of  course  come 
under  consideration,  when  we  speak  of  dissolution  by 
mere  operation  of  law.  At  present  it  is  only  neces- 
sary to  say,  that  a  dissolution  .may  be  made  not  only 


1  Vinn.  ad  Inst  Lib.  3,  tit  26,  §  4,  Comm.  Introd.  n.  1 ;  PoUiier,  Pand. 
Lib.  17,  tit  2,  n.  64  to  n.  68. —  Vinnius  proceeds  to  give  the  reasons  of  this 
doctrine,  and  holds,  that  it  is  so  fundamental,  that  it  cannot  be  varied  bjr 
express  agreement;  "  Hoc  in  contractu  societatis  jure  singulari  recepUim 
est  contra  regulas  communes  de  dissolvendisobligationibus.  Idqoe  dupUci 
de  causa ;  primum,  quia  socii  officium  invicem  pnestant,  et  accipiimt; 
deinde  quia  non  bene  convenit  cum  nature  et  conditione  societatis,  qoe 
rationcm  quamdam  et  jus  fraternitatis  habere  creditur,  aliquem  inviUiin 
retinere  in  communione ;  quippc  cujus  materia  discordias  inter  non  con- 
sentientos  excitare  solet  Adeo  autem  visum  est  ex  natura  esse  societa- 
tis, unius  dissensu  totam  dissolvi,  ut,  quamvis  ab  initio  convenerit,  ut  so- 
cietas  perpctuo  duraret,  aut  ne  licerct  ab  ea  resilire  invitis  ceteris; 
tamen  tale  pactum,  tanquam  factum  contra  naturam  societatis,  cajos  in 
cternum  nulla  coitio  est  Nam,  quod  Paulus  scribit,  societatem  etiam  in 
perpetuum  coiri  posse,  nihil  aliud  significat,  quam  sine  ulla  temporis 
pnefinitione,  aut  donee  socii  vivant ;  qute  conventio  non  hoc  operatur,  ut 
Don  liceat  abire,  sed  ut  solo  lapsu  temporis  non  finiatur  societas." 

2  Pothier,  de  Society,  n.  149. 

3  Ibid ;  Pothier,  de  Society,  n.  145 ;  ante,  §  85 ;  Dig.  Lib.  17,  tit  2, 
1.  14 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  T>8. 

4  Collyer  on  Partn.  B.  1,  ch.  2,  §  1,  p.  68,  2d  edit ;  2  Bell,  Comm.  &  7, 
ch.  2,  p.  631,  632,  5th  edit ;  Pothier,  de  Society  n.  65;  ante,  §  84. 
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by  a  positive  or  express  renunciation  tiiereof  by  one 
partner,  but  also  by  implication   from  his  acts  and 
conduct;  or  as  Vinnius  expresses  it;   Porro  autem 
renunciatiane  dissociamwr^  aut  vduntate  aperta^  out  tad' 
ia.^    Aperta^  cum  cteteris  nuntiatur^  ut  res  suas  sibi 
Aabeant    atque  agant?      Of  express  renunciation  it 
scarcely  seems  necessary  to  say  any  thing,  when  the 
partnership  is  merely  at  will ;  since  it  can  make  no 
difference,  whether  it  originated  by  mere  cx)nsent,  or 
l)y   verbal  agreement,  or  by  written  articles,  or  by 
^ny  instrument  under  seal ;  for  in  each  and  every  of 
^hese  cases  the  same  doctrine  will   prevail,  whether 
^he   renunciation  be  by  parol,  or  in  writing,  or  by 
<leclaration  under  seal.'    For  the  rule  of  the  common 
law  already  referred  to  has  here  no  just  application,  that 
the  dissolution  must  be  by  an  instrument  of  as  high  a  na- 
Ture,  as  that,  by  which  it  was  created,  according  to  the 
:maxim ;  Eodem  modo,  quo  quid  canstittntur,  eodem  modo 
^issolviiur  ;^  or,  as  it  is  sometimes  expressed ;  Nihil 
Mam  conveniens  est  naturali  (jequitati^  quam  unumcumque 
^issolvi  eo  ligamine^  quo  ligatum  est ;'  which  is  cer- 
tainly open  to  much  question,  as  a  doctrine  of  natu- 
^s-al  equity,  if  we  are  to  understand  thereby,  that  it  is 
he    only   effectual   mode    of   working   a    dissolution 
hereof. 

^  272.  As  to  dissolution  by  tacit  renunciation,  or 
y  implication  from  circumstances,  it  may  arise  in 
anous   ways,    as    by    the    withdrawal  of  a  partner 


1  Vinmas,  ad  Inst  Lib.  3,  tit  26,  §  4,  Comm.  n.  1;  ante,  §  94,  85w 

3  Bat  see  Doe  dem.  Waithman  v.  Miles,  1  Starkie,  R.  181. 

4  Branches  Maxims,  p.  47,  5th  edit.  1824 ;  6  Co.  Rep.  53 ;  ante,  §  268. 

5  The  Countess  of  Rutland's  Case,  5  Co.  Rep.  26;  piake^s  ease,  6  Co. 
«p.  44;  2  Inst  359;  ante,  §  268. 
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from  the  business  of  the  partnership,  and  engag- 
ing in  other  concerns,  or  by  his  refusal  to  act 
with  the  other  partners  in  the  business;  or  by  his 
assigning  over  his  share  in  the  partnership;^  or 
by  his  doing  any  other  act  utterly  inconsistent  with 
the  continuing  relation  of  partnership.  Vinnius  has 
enumerated  several  modes  under  the  Roman  law,  by 
which  a  tacit  renunciation  took  effect,  upon  the 
ground  of  their  inconsistency  with  the  relation  of 
partnership;  (1.)  by  a  novation  of  the  action,  Pro 
socioj  effected  by  one  of  the  partners;  (2.)  by  an 
action  brought  by  one  partner  against  the  others,  for 
the  purpose  of  dissolving  the  partnership;  (3.)  by 
each  partner  separately  engaging  in  business,  and 
acting  for  his  own  sole  account.'  This  last  ground 
is  pointedly  adverted  to  in  the  Roman  law.  ito^ue, 
cum  separatim  socii  agere  caperunt,  et  unusquisgue  eo- 
rum  sibi  negoiietur^  sine  duhio  jus  societatis  dissolvUur^ 
^  273.  And  here  the  question  was  greatly  discussed 
in  the  Roman  law,  whether  the  right  of  renunciation 
of  a  partnership  could  b^  exercised  at  any  time  by 
any  partner,  at  his  mere  will  and  pleasure,  however 


1  Marqaand  v.  New  York,  Manafac.  Co.  17  John.  R.  535 ;  Ketchan  v. 
Clark,  6  Johns.  R.  144 ;  Per  Lord  Ch.  Justice  Denman,  in  Heath  r.  SaiUKmiy 
4  Barn.  &  Adolp.  175 ;  Rodriques  v.  Hefferman,  5  John.  Cb.  R.  417. 

9  Vinnius,  Inst  Lib.  3,  tit  26,  $  4,  Comm.  n.  2. — The  language  of 
▼iimias  is;  ''Tacita  voluntas  renuntiandi  tribus  his  factis  eridenter 
arguitur;  (l)Dovatione  actionis  pro  socio  ab  uno  ex  sociis  facta,  quod 
etiam  significat  Ulpianus,  cum  dicit,  societatem  etiam  ab  actione,  seu  ab 
interita  actionis  distrahi ;  (2.)  actione  pro  socio  ab  uno  adversiis  alios 
instituta  distrahends  societatis  causa;  (3)  cum  separatim  agere  cca- 
perint,  et  sibi  quisque  negotiari ;  veluti,  si  Typographi  aliquot,  qui  antea 
communibus  sumptibus  libroe  imprimendoe  curabant,  postea  sioguli  domi 
■UB  sibi  imprimere  coeperint,  et  commune  impendium  facere  desieriot, 
tacite  renuntiasse  societati  intelliguntur." 

3  Dig.  Lib.  17,  tit  2, 1.  64 ;  Pothier,  Paod.  Lib.  17,  Ut  2,  n.  G9. 
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unseasonable,  or  even  injurious,  it  might  be  to  the 
other  partners.  It  was  held;  that  it  was  competent 
for  any  partner  to  renounce  the  partnership,  whether 
it  was  a  partnership  at  will,  or  for  a  fixed  period  of 
time,  even  although  he  had  expressly  stipulated  to 
the  contrary,  provided  he  acted  with  good  faith,  and 
without  any  sinister  motive,  and  provided,  further, 
that  the  time  chosen  for  the  purpose  was  not  unsea- 
sonable, or  injurious  to  the  interests  of  the  other 
partners ;  in  other  words,  it  was  sufficient,  if  the  part- 
ner renounced  for  a  reasonable  cause,  and  at  a  rea- 
sonable time,  and  in  a  reasonable  manner.  Si  am- 
venerit  inter  socios,  ne  intra  certum  tempos  communis  res 
iividaturj  non  videtur  convenisse^  tie  societaie  abeaiur. 
Quod  tamen^  si  hoc  convenit,  ne  abeatur ;  an  valeat  ? 
Eleganter  Pomponius  scripsit^  Jrustra  hoc  convenire, 
nam  etsi  non  convenit^  si  tanien  intempestive  renun- 
detur  societati,  esse  pro  socio  actionem.  Sed  etsi  conF- 
venitf  ne  intra  certum  tempus  societate  abeatur^  et 
ante  tempus  renuncietur^  potest  rcUionem  habere  renunr 
ciatio ;  nee  tenebitur  pro  socio^  qui  ideo  renunciaimty 
quia  conditio  qucedam^  qua  societas  erat  coita^  ei  non 
pnEsiaiur ;  aut  quid,  si  ita  [injuriosits  ef]  damnasus 
socius  sit,  ut  non  expediat  eum  pati  ?^ 

1  Dig.  Lib.  17,  tit  2, 1.  14 ;  Pothier,  Pand.  Lib.  17,  tit  2,  d.  64,  ^ 
<6,  €7,  68;  1  Story  on  Eq.  Jurisprudence,  $  668.  —  Domat  has  aam- 
^ued  up  the  principal  doctrines  of  the  Roman  law  on  this  subject 
:an  the  following  articles.  "(L)  As  partnership  is  formed  by  consent, 
^K>  is  it  in  the  same  manner  dissolved;  and  it  is  free  for  the  part- 
aiers  to  break  off  their  partnership,  and  to  give  it  over,  whenever  they 
[please,  even  before  the  end  of  the  term,  which  it  was  to  have  lasted,  if 
they  all  agree  to  it  (2.)  The  tie,  which  is  among  partners,  being  founded 
^>n  the  reciprocal  choice,  which  they  make  of  one  another,  and  on  the 
^opes  of  some  profit ;  it  is  free  for  every  one  of  the  partners  to  break  off 
[^Nutnership,  whenever  he  pleases ;  whether  it  be,  because  there  is  no  good 
cigreement  among  the  partners,  or  that  some  necessary  absence,  or  other 
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^  274.  By  the  old  French  law,  a  partnership,  which 
was  for  an  indefinite  period,  or  without  any  limitation 
of  time,  might  be  dissolved  at  the  mere  pleasure  of 
^y  one  of  the  partners,  under  two  qualifications  or 


tflkira  make  the  partnenhip  burdensome  to  him,  who  if  deeiroos  to  leave 
it  s  or  that  he  does  not  like  a  commerce,  which  the  partnera  are  alKNit  to 
undertake;  or  that  he  does  not  find  his  account  in  the  partnership;  or 
for  other  reasons.  And  he  may  give  over  partnership  without  the  consent 
cf  the  other  partners,  and  that  even  before  the  time,  at  which  it  was  lo 
h%?8  ceased,  and  although  it  have  been  agreed,  that  none  of  the  partnen 
should  break  off  the  partnership,  till  the  time  JBigreed  on  were  exjMred. 
Provided,  that  the  partner  does  not  break  off  with  some  sinister  view ;  as 
if  he  quits  the  partnership,  that  he  may  buy  fbr  hunself  alone,  what  the 
whole  community  liad  a  mind  to  purcliase,  or  that  he  may  make  aocne 
other  profit,  to  the  prejudice  of  the  other  partnerS|  by  his  leaving  them ; 
or  provided  he  does  not  quit  after  some  business  is  begun,,  or  at  an 
unseasonable  time,  which  may  occasion  some  loss  or  damage  to  the 
community.  (3.)  The  partner,  who  breaks  off  partnership  with  an  unflur 
design,  disengages  his  copartners  from  all  engagements  to  him,  but  does 
not  disengage  himself  from  his  obligations  to  them.  Thus,  he,  who  , 
should  withdraw  himself  from  an  universal  partnership  of  their  whole 
estate,  present  and  to  come,  that  he  alone  might  inherit  a  succession 
fallen  to  him,  would  bear  the  whole  loss,  if  the  succession,  which  he 
alone  inherits  should  prove  burdensome ;  but  he  would  not  deprive  his 
eopartners  of  the  profit,  if  the  succession  should  prove  advantageous,  and 
they  have  a  mind  to  share  in  it  And  in  general,  if  a  partner  breaks  off 
at  an  unseasonable  time,  which  occasions  the  loss  of  some  profit  to  the 
eommunity,  which  otherwise  it  might  have  made,  or  which  causes  any 
other  damage,  he  will  be  bound  to  make  it  good.  As  if  he  quits  before 
the  time,  to  which  the  partnership  was  to  have  lasted,  abandoning  a  busi- 
ness, with  which  he  was  charged.  And  he,  who  breaks  off  the  partner- 
•hip  in  this  manner,  shall  have  no  share  in  the  profits,  which  shall  happen 
to  be  made  afterwards;  but  he  shall  bear  his  part  of  what  losses  shall 
afterwards  happen,  in  the  same  manner  as  he  would  have  been  bound 
to  do,  if  he  had  not  quitted  the  partnership.  (4.)  The  partner,  who  re- 
*]nces  the  partnership  at  an  unseasonable  time,  not  only  does  not  free 
uiself  from  his  engagements  to  his  copartners,  but  is  answerable  fbr  all 
the  losses  and  damages,  which  his  unseasonable  renunciation  may  have 
caused  to  the  society.  Thus,  if  a  partner  quits  whilst  he  is  on  a  journey, 
or  engaged  in  any  other  business  for  the  community ;  or  if  his  quitting 
obliges  the  partners  to  sell  any  merchandise  before  the  time;  he  shall  be 
bound  to  make  good  the  losses  and  damages,  which  his  leaving  the  part- 
nership under  these  circumstances  shall  have  occasioned.    (5.)  In  order 
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TestrictioDS ;  (1.)  that  the  renunciation  should  be  in 
good  faith;  (2.)  that  it  should  not  be  made  at  an 
improper  time.^  But  partnerships,  which  by  the 
original  contract  were  to  endure  for  a  limited  period, 
^were  deemed  not  to  be  dissoluble,  until  the  expiration 
of  that  period,  unless  some  just  cause  of  dissolution 
should  occur.'  In  this  latter  event,  any  partner  might, 
upon  giving  due  notice,  renounce  the  partnership. 
Some  of  the  just  causes  here  referred  to  were,  that 
such  partner  was  to  be  long  absent  in  the  service  of  the 
State  ;  another  was  some  habitual  infirmity,  which  dis- 
abled him  from  performing  his  duties.'  The  modem 
Code  of  France,  and  that  of  Louisiana,  have  adopted 


to  jodge,  whether  the  partner  withdraws  himself  at  an  unseasonable  time, 
St  18  necessaij  to  consider,  what  is  most  profitable  for  the  whole  commu- 
mutyf  and  not  for  any  one  of  the  partners  in  particular.    (6.)  If  after  a  fkir 
WLad  lawful  renunciation,  the  partner,  who  has  quitted  the  partnership^ 
'feeg^ins  anew  to  carry  on  any  commerce,  from  which  he  reaps  some  prafiti 
Ae  will  not  be  bound  to  share  it  with  his  former  partners.    (7.)  A  firaudn- 
^ent  and  unseasonable  renunciation  is  never  permitted,  whether  the  con- 
"^ract  of  partnership  has  provided  against  it,  or  not    For  this  would  be  re- 
^ngnant  to  fidelity,  which,  being  essential  to  th3  contract  of  partnership, 
always  understood  to  be  comprehended  in  it    (8).  The  renunciation  is 
f  no  use  to  the  person,  who  has  made  it,  till  it  be  made  known  to  the  oth- 
r  partners ;  and  if  in  the  interval  after  the  renunciation,  and  before  it  is 
nown  to  the  other  partners,  he,  who  has  renounced,  makes  any  profit,  he 
■riU  be  obliged  to  share  it  with  his  copartners ;  but  if  he  suffers  any  loss, 
t  win  all  fill!  upon  himself.    And  if  in  this  space  of  time  the  other  part- 
era  reap  any  gain,  he  will  have  no  share  in  it;  and  if  they  suflfor 
ly  loss,  he  must  bear  his  part  of  it"    Domat,  B.  1,  tit.  8,  §  5,  art  1  to 
^rt.  8,  by  Straham.    See  also  Mr.  Swanston's  learned  note  to  Crawshay  v. 
ilMaale,  1  Swanst  R.  509,  note  a;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  64  to  n 
^5S ;  2  Bell,  Comm.  B.  7,  ch.  2,  p.  633, 633,  5th  edit ;  1  Story  on  Eq.  Jo'^ . 

§  eea  "^ 

1  Pothier,  de  Society,  n.  149, 150. 
9  Pothier,  de  Society,  n.  158, 153. 

3  Pothier  de  Society,  n.  153, 154.    See  a  like  rule  in  the  Roman  law. 
Pothier,  Pand.  Lib.  17,  tit  2,  n.  68. 

36» 
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the  same  rules.^     Substantially  the  same   principles 
prevail  in  the  Scottish  law.^ 

^  275.  At  the  common  law,  there  does  not  seem 
to  be  any  such  recognised  limitation  or  qualification  of 
the  right  of  renunciation  by  any  one  partner,  where  the 
partnership  is  merely  at  will ;  for  in  such  cases,  any 
partner,  as  we  have  seen,  may  dissolve  it  at  his  pleas- 
ure.^    In  cases,  where  the  partnership  is  by  the  agree- 


1  Code  Civil  of  France,  art  1869, 1870, 1871 ;  Code  of  Lcmiiiun,(]8aS)^ 
tit  9855  to  art  2859.  — The  French  Civil  Code  expnmm  Utm  wMe 
doctrine  in  the  following  brief  terms.  **  Diesolution  €i  partaenhip  by 
tibe  will  of  one  of  the  parties  applies  only  to  partnerships,  the  dnratkm  of 
whkh  is  unlimited,  and  is  effected  by  a  renunciation  notified  lo  aU  tlie 
partners,  provided  such  renunciation  be  bonlL  fide,  and  not  made  at  an 
improper  time.  Renunciation  is  not  made  boniL  fide,  where  the  partner 
renounces  in  order  to  appropriate  to  himself  alone  the  pmfity  wfaieh  the 
partners  proposed  to  have  drawn  out  in  common.  It  is  made  at  ut  im- 
prsper  time,  where  the  things  are  no  longer  entire,  and  that  itieof  oonee- 
quence  to  the  partnership,  that  its  dissolution  be  deferred.  DiaM^ntion  of 
partnershipe  for  a  term  cannot  be  demanded  by  one  of  the  partnem,  before 
the  term  agreed,  unless  for  just  motives;  as  where  another  paitner  fiule 
in  his  engagements,  or  that  an  habitual  infirmity  renders  him  unfit  for 
the  affairs  of  the  partnership,  or  other  similar  cases,  the  lawfulness  and 
weight  of  which  are  lefl  to  the  arbitration  of  judges." 

9  Ersk.  Inst  B.  3,  ch.  3,  §  26;  2  Bell,  Comm.  B.  7,  ch.  1,  p.  533,  533. 
5th  edit 

3  Ante,  $269;  Marquand  v.  N.  York  Manufact  Co.  17  John.  525.  ~ 
Mr.  Swanston,  in  his  learned  note  to  Crawshay  v.  Maule,  1  Swanst.  509 
to  514,  says;  "The  Editor  is  not  apprized  of  any  direct  authorities  in  the 
Englisli  law,  on  the  distinction  between  seasooable  and  unseasonable 
dissolution.  But  in  one  instance,  the  Court  of  Chancery  seems  to  have 
assumed  jurisdiction  to  qualify  the  right  of  renunciation,  by  reference 
to  that  distinction.  '  An  application  was  made,  some  years  ago.  to  the 
Court  of  Chancery,  for  an  injunction  to  inhibit  the  defendants  flrom  dis- 
solving a  commercial  partnership ;  the  other  side  proposed  to  defer  it.  as 
not  having  had  time  to  answer  the  affidavits ;  but  it  was  insisted,  that 
this  was  in  the  nature  of  an  injunction  to  stay  waste,  and  that  irreparable 
damage  might  ensue.  At  length  the  Court  deferred  it,  the  defondants 
undertaking  not  to  do  any  thing  prejudicial  in  the  mean  time.  But  no 
doubt  arose  concerning  the  general  propriety  of  such  an  application. 
Chavany  against  Van  Sommer,  in  Chancery,  M.  T.  11,  G.  3;'  3  Wood- 
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ment  to  endure  for  a  limited  period  of  timei  the  ques- 
tion, whether  it  may  within  the  period  be  dissolved 
hy  the  mere  act  or  will  of  one  of  the  partners,  with- 
out the  consent  of  all  the  others,  does  not  seem  to 
be  absolutely  and  definitively  setded  in  our  jurispru- 
dence, although  it  would  not  seem,  upon  principle, 
to  admit  of  any  real  doubt  or   difficulty.     When- 


desoD,  Lect  416,  n.    The  re^rister  contains  the  foHowing  entry  of  the 
original  appUeatioii  in  this  case.    Peter  Cbavanj,  Plaintiff,  Jamee  Van 
Sommer,  and  otheiiy  Defendants;  14tb  November,  1771.     'Whereas 
Mr.  Solicitor-General,  of  counsel  with  the  plaintiff^  this  day  moved  and 
oflbred  diven  reasons  into  this  Court,  that  an  injunction  may  issae  to 
restrain  the  said  defendants,  James  Van  Sommer,  &^.  from  dissolving  or 
breaking  ap  the  copartnership,  now  carrying  on  between  the  plaintiff 
and  the  said  defendants,  &c. ;  or  from  doing  any  act  whatever  tending 
thereto,  and  also  to  restrain  the  said  defendants,  &c.  fh>m  selling,  or  dis- 
poeing  of,  or  joining  in  the  sale,  conveyance,  or  assignment  of  the  lease- 
hold estate,  and  interest  belonging  to  the  said  copartnership,  or  contract- 
ing for  the  sale  thereof,  or  joining  in  such  contract,  in  the  presence  of 
Mr.  John  Cocks  and  Mr.  Maddock,  of  counsel  with  the  defendants,  who 
pnjedt  that  the  said  notice  might  be  saved ;  whereupon,  and  upon  hear- 
ing what  was  alleged  by  the  counsel  on  both  sides,  it  is  ordered,  that  the 
"benefit  of  the  notice  of  the  said  motion  be  saved  till  the  last  day  of  this 
term,  tlie  defendants  consenting  not  to  do  any  thing  contrary  to  what  the 
jplaintiff  now  prays,  in  the  mean  time,  and  it  is  further  ordered,  that  the 
defendants  do  file  their  afiSdavits  two  days  before.'    Reg.  Lib.  A.  1771, 
ftL  6L    The  benefit  of  the  notice  was  afterwards  saved,  till  the  first  gen- 
^sral  seal  ensuing  the  term,  (Id.  fo).  7,)  and  on  the  25th  of  November,  the 
defendants  obtained  an  order  for  time  to  answer.    Id.  foL  147.    The 
^register  has  been  searched  to  the  end  of  Trinity  term,  1775,  without  dis- 
^sovering  any  farther  trace  of  this  cause.    In  another  case,  the  Court 
vjoalified  the  obligation  to  continue  a  partnership,  by  reference  to  the 
design  of  the  contract ;  and  directing  an  inquiry,  wlictlier  the  business 
^ould  be  carried  on  according  to  the  true  intent  and  meaning  of  the 
Articles,  expressed  a  determination  to  dissolve  the  partnership,  if  the 
ir  reported  in  the  negative.    Baring  v.  Dix,  1  Cox,  213 :  Montagu 
Partnership,  v.  i.  p.  90 ;  and  in  Waters  r.  Taylor,  2  Ves.  &,  Beam. 
^,  Lord  Eldon  declared  a  partnership  dissolved  by  the  conduct  of  the 
I,  rendering  it  impossible  to  conduct  the  undertaking  on  the  terms 
tipulated.    See  Denisart,  voce,  Soci^t^,  s.  12,  p.  5.*)9.*'    But  the  right  of 
court  to  decree  a  dissolution  of  the  partnership  is  a  very  different 
from  the  right  of  the  partner  himself  to  dissolve  it  sulL  sponte. 
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ever  a  stipulation  is  positively  made,  that  the  part- 
nership shall  endure  for  a  fixed  period,  or  for  a 
particular  adventure  or  vojage,  it  would  seem  to  be 
at  once  inequitable  and  injurious  to  permit  any  part- 
ner, at  his  mere  pleasure,  to  violate  his  engagement, 
and  thereby  to  jeopard,  if  not  sacrifbe,  the  whcde 
objects  of  the  partnership;  for  the  success  of  the 
virhole  uadertaking  may  depend  upon  the  due  acccmi- 
plishment  of  the  adventure  or  voyage,  or  the  entire 
time  be  required  to  put  the  partnership  into  beneficial 
operation.^  It  is  no  answer  to  say,  that  such  a  vi<^- 
tion  of  the  engagement  may  entitle  the  injured  part- 
ners to  a  compensation  in  damages;  for,  independ- 
ently of  the  delay  and  uncertainty  attendant  upmi  any 
such  mode  of  redress,  it  is  obvioua,  tiiat  the  remedy 
may  be,  nay  must  be,  in  many  cases  utteriy  inade- 
quate and  unsatisfactory.  If  there  be  any  real  and 
just  ground  for  the  abandonment  of  the  partnership, 
a  Court  of  Equity  is  competent  to  administer  suitable 
redress.  But  that  is  exceedingly  different  from  the  right 
of  the  partner,  stid  sponte^  from  mere  caprice,  or  at  lus 
own  pleasure,  to  dissolve  the  partnership.^  In  short,  the 
opposite  doctrine,  although  perhaps  in  some  measure 
countenanced  by  the  Roman  law,  is  founded  upon  rea- 
sons exceedingly  artificial,  if  not  indefensible.  It  pro- 
ceeds upon  a  ground,  which  cannot  be  maintained  in 
common  sense  or  justice,  that  any  partner  has  a  right 
to  found  his  own  claim  to  immediate  indemnity  and 
safety,  upon  a  known  injury  to  the  rights  and  in- 
terests of  his  copartners,  whatever  may  be  the  nature 
or  extent  thereof.^ 


1  1  Stoiy  on  Eq.  Jurisp.  §  668. 

9  See  1  Story  on  Eq.  Jurisp.  §  66a 

3  The  opinion  here  maintained  has  the  apparent  support  of  the  meet 
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§  276.  Nor  does  the  Roman  law,  or  the  foreign  law, 
founded  upon  it,  in  cases  of  a  partnership  for  a  lim- 


vespectable  elementaiy  writers,  and  has  been  either  taken  for  granted, 
or  partially  upheld  by  many  eminent  Judges.    See  Gow  on  Partn.  ch.  5, 
§  1,  p.  218, 319, 325, 226, 3d  edit;  Collyer  on  Partn.  R  1,  ch.  2,  §  2,  p. 
C8,2d  edit;  Watson  on  Partn.  ch.  7,  p.  381,  2d  edit;  1  Montagu  on 
Partn.  P.  3,  ch.  1,  §  1,  p.  90,  [113] ;  3  Kent  Comm.  Lect  43,  p.  61, 
<4th  edit ;  Lord  Eldon  in  Peacock  v.  Peacock,  16  Ves.  56,  and  Crawshay 
«•  Maule,  1  Swanst  R.  495,  took  it  for  granted,  that  one  partner  could 
not,  of  his  own  mere  will,  dissolve  a  partnership  for  a  limited  period. 
Jifr.  Justice  Washington  asserted  the  same  doctrine  in  positive  terms,  in 
I'eerpoint  v.  Graham,  4  Wash.  Circ.  R.  234.    On  that  occasion  he  said ; 
*'Now  it  is  perfectly  clear,  that  one  partner  cannot,  by  withdrawing 
liimaelf  from  the  association  before  the  period  stipulated  between  the 
partners  for  its  continuance,  either  dissolve  the  partnership,  or  extricate 
liimself  finm  the  responsibilities  of  a  partner,  either  in  respect  to  his 
associates,  or  to  third  persons ;  and  if  this  be  so,  it  would  seem,  that  he 
ooald  not  produce  the  same  consequence  by  any  other  voluntaiy  act  of 
liis  own.    This  is  not  like  those  cases,  where,  by  the  act  of  God,  or  by 
Xhe    operation  of  law,  the  partnership  is  dissolved,  as  by  the  death  or 
bankruptcy  of  a  partner."    The  same  doctrine  seems  to  have  been  held  in 
"Ciie  unreported  case  of  Chavany  v.  Van  Sonimer,  3  Woodes.  Lect  p.  416, 
X30te ;  1  Swanst  R.  512,  note ;  ante,  §  275,  note.    The  case  of  Marquand 
«7.  T^e  New  York  Manuf.  Co.  17  John.  R.  525,  and  the  dictum  of  Mr. 
Justice  Piatt,  in  Skinner  v.  Dajrton,  19  John.  R.  538,  &re  indeed  to  the 
contrary.    Mr.  Chancellor  Kent  (3  Kent,  Comm.  Lect  43,  p.  54,  55,  4th 
^sdit. ;  Id.  p.  61)  has  summed  up  the  reasoning  on  this  side  of  the  ques- 
^aon,  without,  however,  expressing  his  own  opinion.    He  says ;  *'  But  if 
"^lie  partners  have  formed  a  partnership  by  articles,  for  a  definite  period, 
^  SI  that  case  it  is  said,  that  it  cannot  be  dissolved  without  mutual  consent 
^>efbre  the  period  arrives.    This  is  the  assumed  principle  of  law  by  Lord 
^E3]don  in  Peacock  v.  Peacock,  and  in  Crawshay  v.  Maule ;  and  yet,  in 
^BMarquand  v.  The  N.  York  Manufac.  Company,  it  was  held,  that  the  volun- 
(ignment,  by  one  partner,  of  all  his  interest  in  the  concern  dis- 
solved the  partnership,  though  it  was  stipulated  in  the  articles,  that  the 
^rship  was  to  continue,  until  two  of  the  partners  should  demand  a 
iaaolution,  and  the  other  partners  wished  the  business  to  be  continued, 
ithstanding  the  assignment    And  in  Skinner  v.  Dayton,  it  was  held 
l>y  one  of  the  Judges,  that  there  was  no  such  thing  as  an  indissoluble 
jpartnership.    It  was  revocable  in  its  own  nature,  and  each  party  might, 
\^y  giving  due  notice,  dissolve  the  partnership,  as  to  all  future  capacity  of 
t>ie  firm  to  bind  him  by  contract;  and  he  had  the  same  legal  power,  even 
though  the  parties  had  covenanted  with  each  other,  that  jthe  partnership 
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ited    period    of  time,  properiy  considered,  justify  or 
allow  one  partner  to  dissolve  it  at  his  mere  pleasure, 


should  continue  for  such  a  period  of  time.  The  only  conaeqaeiiee  of 
such  a  revocation  of  the  partnership  power,  in  the  intermediate  time, 
would  be,  that  the  partner  would  subject  himself  to  a  claim  of  damagea 
for  a  breach  of  the  covenant  Such  a  power  would  seem  to  be  implied 
in  the  capacity  of  a  partner,  to  interfere  and  dissent  from  a  porchase  or 
contract  about  to  be  made  by  his  associates ;  and  the  commentaton  on 
the  Institutes  lay  down  the  principle,  as  drawn  from  the  civil  law,  that 
each  partner  has  a  power  to  dissolve  the  connexion  at  any  time,  noCwitli- 
standing  any  convention  to  the  contraiy,  and  that  the  power  resahs 
from  the  nature  of  the  association.  They  hold  eveiy  such  con?eiition 
null,  and  that  it  is  for  the  public  interest,  that  no  partner  rfwold  be 
obliged  to  continue  in  such  a  partnership  against  his  wiU,  inaamoch  as 
the  community  of  goods  in  such  a  case  engenders  discord  and  litigadon.* 
He  afterwards  adds ;  *'  In  some  instances,  Chancery  will  restrain  a  part- 
ner from  an  unseasonable  dissolution  of  the  connexion,  and  on  the  aame 
principle,  that  it  will  interfere  to  stay  waste  and  prevent  an  irreparable 
mischief.  And  such  a  power  was  assumed  by  Lord  Apsley,  in  1771, 
without  any  question  being  made  as  to  tlie  fitness  of  the  exercise  of  it. 
In  the  civil  law,  it  was  held  by  the  civilians  to  be  a  clear  point,  that  an 
action  might  be  instituted  by,  or  on  behalf  of,  the  partnership,  if  a  part- 
ner, in  a  case,  in  which  no  provision  was  made  by  the  articles,  should 
undertake  to  dissolve  the  partnership  at  an  unseasonable  uKxnent ;  and 
they  went  on  the  ground,  that  the  good  of  the  association  ought  to  con- 
trol the  convenience  of  any  individual  member.  But  such  a  power, 
acting  upon  the  strict  legal  right  of  a  party,  is  extremely  difficult  to 
define,  and  I  should  think  rather  hazardous  snd  embarrassing  in  its  ex- 
ercise." Vinnius  has  stated  the  general  reasoning  of  the  Roman  law  on 
this  point  in  the  passage  already  cited,  ante,  270,  note.  But  his  sole 
ground  is,  that  otherwise  the  partnership  would  be  perpetual,  which  can 
only  apply  to  a  case,  where  there  is  a  covenant  for  its  perpetual  dura- 
tion ;  and  even  then  it  might  be  dissolved  by  a  court  of  justice,  (or  a 
reasonable  cause.  In  the  recent  case  of  Bishop  v.  Breckles,  (1  Hoffin. 
Ch.  R.  534),  the  Vice  Chancellor  ( Hofiman)  of  New  York  examined  aU 
the  authorities ;  and  concluded  by  saying ;  **  The  law  of  the  Court,  then, 
requires  something  more  than  the  mere  will  of  one  party  to  justify  a 
dissolution.  But  it  seems  to  me,  that  but  little  should  be  demanded. 
The  principle  of  the  civil  law  is  the  most  wise.  Why  should  this  Court 
compel  the  continuance  of  an  union,  when  dissension  has  marred  aU 
prospect  of  the  advantages  contemplated  at  its  formation  ?  By  refusing 
to  dissolve  it,  the  power  of  binding  each  other,  and  of  dealing  with  the 
partnership  property  remains,  when  all  confidence  and  all  combination  of 
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within  that  period.     On  the    contrary,  as  we  have 
seen,  ^  it  annexes  to  the  exercise  of  the  right  a  posi- 
tive  condition,  that  it  shall  be  for  a  just  cause  and 
under  reasonable  circumstances.     Pothier  accordingly 
says,  that  in  cases  of  partnership  for  a  fixed  period  of 
time,  there  is  an  implied  understanding,  that  it  shall 
not  be  dissolved  until  the  expiration  of  that  period, 
at  least  unless  some  just  cause   for  the  dissolution 
shall   have  supervened  ;    and,  therefore,  one   partner 
cannot,  without  such  just  cause,  dissolve  the  partner- 
ship, to    the    prejudice  of  the  other    partners.     He 
cites  the  Roman  law  in  support  thereof;  Qui  in  s(h 
cieiatem  in  tempus  coity  earn  ante  tempus  renunciandoj 
socium  a  se^  non  se  a  socio  liberat ; '  and  he  then  proceeds 
to  enumerate  the  particular  cases,  which  shall  consti- 
tute just  causes  of  dissolution.    Moreover,  this  important 
qualification  is  annexed  by  the  Roman  law  to  the  right 
of  renunciation,  that  it  is  limited  to  cases  where  it  is  for 
the  benefit,  not  of  the  particular  partner,  but  of  the  part- 
nership itself,  that  it  should  be  dissolved ;  otherwise  it  is 
deemed  unseasonable.     Hoc  ita  verum  essCy  si  societa- 
tis  intersit  non  dirimi  societatem^  semper  eniniy  non  id 
quod  privatim  interest  unius  ex  sociisj  servari  solety  sed 
quod  societate  expedit.^     So  that,  in  efiect,  the  whole 


!  tfort »  at  tn  end.  The  object  of  the  contract  is  defeated."  In  trutb»  bow- 
"ver,  the  Roman  law  carries  in  its  own  bosom  a  (|ualification,  which  shows, 
the  dissolution  must  be  for  a  reasonable  cause,  and  under  reasonable 
^  m  rconnBtances ;  and  then  it  seems  most  fit  for  the  action  of  a  court  of 
S  ws^tice,  and  not  for  one  of  the  interested  parties.  Ante,  $  273,  and  note ; 
<3lhier,  Pand.  Lib.  17,  tkt  2,  n.  64,  65 ;  Pothier,  de  Society,  n.  138, 146, 
L9,  150, 151,  152. 
J  Ante,  273,  274;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  64,  65,  68;  2  Bell, 

B.  7,  ch.  2,  p.  632,  633,  5th  edit. 
^  Pothier,  de  Society,  n.  152;  Dig.  Lib.  17,  tit  2, 1.  65,  §  6;    Pothier, 
r  nd.  Lib.  17,  tit  2,  n.  64,  65 ;  ante,  §  273,  note. 
3  Dig.  Lib.  17,  Ut  2,  1.  65,  §  5 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  65; 
X>omat,  B.  1,  tit  8,  §  5,  art  4,5. 
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difference  in  this  view  between  the  Roman  and  for- 
eign law,  and  the  common  law,  resolves  itself  into 
this,  that  in  the  former  the  partner  may,  by  his  own 
act,  primarily  insist  upon  a  dissolution,  which,  howev- 
er, is  not  valid,  unless  it  be  for  a  just  cause,  and  is 
affirmed  to  be  so  by  a  Court  of  Justice ;  *  whereas 
the  common  law  does  not  allow  the  dissolution  to  be 
complete  or  effective,  until  a  Court  of  Justice  has 
itself  decreed  the  dissolution  for  a  just  cause.  In 
substance,  therefore,  the  rule  is  the  same  in  both 
laws;  although  it  is  varied  in  its  actual  application. 
The  rule  of  the  common  law  is,  to  say  the  least  of  it, 
quite  as  convenient  as  that  of  the  Roman  and  for- 
eign law,  if,  indeed,  it  be  not  more  appropriate,  and 
just,  and  equitable,  than  that  of  the  latter. 

^  277.  The  question  sometimes  occurs,  whether  a 
partnership,  under  all  the  circumstances  of  the  case, 
is  properly  to  be  treated,  as  a  partnership  at  will, 
or  as  a  partnership  for  a  limited  period.  It  is  by 
no  means  necessary,  that  there  should  be  an  ex- 
press stipulation  either  way;  for  its  intended  dura- 
tion may  often  be  ascertained  by  implications  or  pre- 
sumptions, arising  from  the  acts  and  conduct  of  the 
parties,  and  other  accompanying  circumstances.  In 
the  absence,  however,  of  all  acts  or  circumstances, 
which  clearly  rebut  and  control  the  inference,  the 
conclusion  of  law  is,  that  the  partnership  is  intended 
to  be  at  the  mere  will  and  pleasure  of  the  parties.  But 
acts  and  circumstances  may  greatly  qualify  or  even 
overturn  this  conclusion.  Thus,  the  question  has  arisen, 
whether  the  purchase  or  lease  of  certain  premises,  for 
carrying  on  the  trade  or  business  of  the  partnership 


1  Pothier,  de  Society  n.  154 
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fi>r  a  limited  teim  of  yeaiSj  did,  of  itself,  amcmnt 
to  presumptive  proof,  that  there  was  an  impHed 
agreement  between  the  partners,  that  the  duration  ef 
the  partnership  should  be  coextensive  with  the  term 
of  the  purchase  or  lease.  It  has  been  held,  that  it 
did  not ;  for,  it  was  not  of  itself  decisive  any  waj : 
but  was  readily  reconcilable  with  the  notion,  that  h 
was  purchased  for  the  mere  accommodation  of  the 
trade  or  business,  while  it  should  endure,  and  then  to 
be  sold  as  part  of  the  partnership  effects ;  and  so  it  was 
not  intended  in  any  manner  to  indicate  the  period  of 
its  duration.  Upon  any  other  ground  of  reasoning, 
if  the  purchase  was  of  an  estate  in  fee  simple,  it 
*  might  be  contended,  that  the  partnership  was  to  con<- 
tinue  for  ever,  which  would  be  a  wholly  inadmissiUe 
doctrine.^ 


1  See  Marshal]  v.  Manball,  cited  2  Bell,  Comm.  B.  7,  chap.  1,  p.  fM, 

noce  3;   Crawahay  v.  Maule,  1  Swanst  R.  495,  508,  521.    In  this  last 

case  Lord  Eldon   said ;  ^  The  g^eneral   rules   of  partnership  are  weU 

oetded.    Where  no  term  is  expressly  limited  for  its  daration,  and  there 

Is  nothing  in  the  contract  to  fix  it,  the  partnership  may  be  termmated  aft 

n  moment^s  notice  by  either  party.    By  that  notice  the  partnership  ii 

dissolved,  to  this  extent,  that  the  Court  will  compel  the  parties  to  act  bm 

paitners,  in  a  partnership  existing  only  for  the  purpose  of  winding  up  tiie 

^flkirSL    So  death  terminates  a  partnership,  and  notice  is  no  more  tfitll 

xiotice  of  the  fiu;t,  that  death  has  terminated  it    Without  doubt,  in  tibe 

^.hsence  of  express,  there  may  be  an  implied  contract,  as  to  the  duntkm 

of  a  partnership.     But  I  must  contradict  all  authority,  if  I  say,  that 

^%»liefever  there  is  a  partnership,  the  purchase  of  a  leasehold  interest  of 

longer  or  shorter  duration  is  a  circumstance,  from  which  it  is  to  be  in* 

C^Brred,  that  the  partnership  shall  continue  as  long  as  the  lease.    On 

argument,  the  Ck>urt  holding,  that  a  lease  for  seven  years  is  procff 

partnership  for  seven  years,  and  a  lease  of  fourteen  of  a  partnership 

»T  fourteen  years,  must  hold,  that  if  the  partners  purchase  a  fee  sinqilil 

shall  be  a  partnership  forever.    It  has  been  repeatedly  decided, 

interesti  in  lands,  purcliased  for  the  purpose  of  carrying  on  trade,  are 

more  than  stock  in  trade.    I  remember  a  case  in  the  House  of  Lordi 

•cut  three  years  ago,  (the  case  of  the  Carron  Ckxnpany)^  in  which  the 

Partn.  36 
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^  278.  In  the  next  place,  a  partnership  may  ex- 
pre  by  the  mere  efflux  of  the  time,  which  limits  and 
bounds  its  duration  under  the  terms  of  the  original  con- 
tract, by  which  it  is  created.  This  is  the  natural,  nay, 
the  necessary,  result  of  the  very  design  and  terms  of 
the  contract ;  for  the  same  consent,  which  originated, 
terminates  it ;  and  the  consent  cannot  be  presumed  to 
exist  beyond  the  fixed  period,  since  the  presumptioa 
would  be  direcdy  contradictory  to  the  actual  limita- 
tion. Hence,  if  in  fact  continued,  it  must  be  con- 
tinued by  a  new  agreement,  and  not  under  the  old 
one.^  So,  Pothier  lays  down  the  rule.  Lorsque  la 
sociSte  a  Sie  cantracUe  pour  un  certain  temps  limnte^ 


qqestion  was  mnch  discussed,  whether,  when  partners  purchase  freehold 
estate  for  the  purpose  of  trade,  on  dissolution,  that  estate  most  not  be 
considered  as  personalty,  with  regard  to  the  representatives  of  a  de- 
ceased partner."  Again,  he  added ;  ^  It  has  also  heen  insisted,  that  the 
purchase  of  leases  must  be  considered  as  evidence  of  a  contract  for  the 
continuance  of  the  concern.  Unquestionably  partners  may  so  porcbaee 
leasehold  interest,  as  to  imply  an  agreement  to  continue  the  partnership 
as  long  as  the  leases  endure ;  but  it  is  equally  certain,  that  there  is  no 
general  rule,  that  partners,  purchasing  a  leasehold  interest,  must  be  un- 
derstood to  have  entered  into  a  contract  of  partnership,  commensurate 
with  the  duration  of  the  leases.  For  ordinary  purposes  a  lease  is  no 
more  than  stock  in  trade,  and  as  part  of  the  stock  may  be  sold ;  nor 
would  it  be  material,  that  the  estate  purchased  by  a  partnership  was 
fireehold,  if  intended  only  as  an  article  of  stock ;  though  a  questkMi 
might,  in  that  case,  arise  on  the  death  of  a  partner,  whether  it  would  pasa 
as  real  estate,  or  as  stock,  personal  estate  in  enjoyment,  though  fifeelwld 
in  nature  and  quality.  It  is  impossible,  therefore,  in  my  opinion,  to  hold 
that  there  being  many  leases,  some  long,  some  of  short  duration,  and 
others  intermediate,  the  partnership  is  to  subsist  during  the  term  of  the 
leases,  or  of  the  longest  lease."  See  also  2  Bell,  Conun.  B.  7,  ch.  9,  p. 
633,  5th  edit;  Ck)llyer  on  Partn.  B.  1,  ch.  3,  §  1,  p.  68, 69, 2d  edit;  Gow 
on  Partn.  ch.  5,  §  1,  p.  225, 3d  edit 

1  2  BeU,  Comm.  B.  7,  ch.  2,  p.  G31, 5th  edit ;  Id.  ch.  3,  p.  649  to  pw  655 ; 
U.  States  Bank  v.  Binney,  5  Mason,  R.  176, 185;  3  Kent,  Comm.  Led. 
43,  p.  53,  4th  edit 
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eUe  fink  de  pkin  droit  par  Pexpiraiian  de  ce  temps.^ 
And  he  adds,  that  the  prolongation  of  it  beyond  that 
period  must  be  proved  by  some  act  in  writing,  cloth- 
ed with  the  proper  formalities,  which  were  requhred 
by  law  in  its  original  formation.' 

^  279.  But  the  question  may  arise  at  the  omi- 
mon  law,  when  a  partnership  is  actually  contin- 
ued by  the  parties  after  the  expiration  of  the  orig- 
inal term,  prescribed  for  its  duration,  what  is  to  be 
deemed  the  true  effect  and  interpretation  of  the 
act  ?  Is  it  to  be  treated  as  a  continuation  of  the 
partnership,  upon  all  the  original  terms  thereof,  and 
for  a  like  period?  Or,  is  it  to  be  deemed  a  mere 
continuation  of  the  partnership,  during  the  will  of  the 
parties?  The  question  does  not,  perhaps,  admit  of 
any  uniform  or  universal  answer.  It  may  be  affected 
1>y  various  considerations ;  by  the  acts  of  the  parties ; 
l)y  the  habits  and  changes  of  their  business ;  by  im- 
j)lications  from  their  omission  to  act  upon  certain 
terms  of  the  original  contract,  and  from  apparent  qual- 
ification and  exceptions  and  restrictions  of  others,  in 
^eir  dealings  and  settlements  with  each  other,  or 
^ven  vnth  third  persons.  But,  in  the  absence  of  all 
cts  and  circumstances  whatsoever,  to  control  or  vary 
e  original  terms  of  the  agreement,  the  just  legal 
inclusion  seems  to  be,  that  the  partnership  is  to  be 
eated,  as  a  mere  partnership  during  the  joint  will 
nd  pleasure  of  all  the  parties,  and  therefore  dissolu- 
ile  at  the  will  of  any  one  of  them ;  but  that  in  all  other 
espects  it  is  to  be  carried  on  upon  the  original  terms 


1  Pothier,  de  Society,  n.  i:i9;  Code  CivU  of  France,  art  1865, 18fl6; 
e  of  Louisiana,  1825,  art  2848,  2849. 
Mbid. 
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ibereof,  as  to  rights^  duties,  interests,  lialnlitiesi  and 
shares  of  the  profits  and  losses.^ 

^  See  Featheratonhaugh  r.  Fenwick|  17  Yes.  299 ;  U.  8.  Bank  v.  Bi»- 
ney,  5  Mason,  R.  176,  185 ;  2  Bell,  Comm.  a  7,  ch.  2,  ji.  633, 633,  Sth 
edit ;  Gow  on  Partn.  ch.  5,  §  1,  p.  294,  225,  3d  edit ;  Mifflin  v.  Smith, 
17  Serg.  &,  Rawle,  165.— Sir  Wm.  Giant  (Master  of  the  RoUe)  in  the 
case  of  Featherstonhaugh  o.  Fenwick,  17  Yes.  299,  307,  diseussed  the 
subject  somewhat  at  large ;  and  how  far  presumptions  might  ariee  Irom 
eircumstances,  as  to  the  terms,  on  which  the  partnership  was  to  he 
dsemed  continued,  he  said;  **The  first  question  in  this  cauee  n^ 
whether  the  partnership  was  dissolved  on  the  22d  of  November,  1894. 
The  plaintiff  contends,  that  the  defendants  had  no  right  to  put  an  end  to 
the  partnership  at  that  period ;  and  that  is  contended  on  several  gromids ; 
flnt,  that  as  by  the  articles,  which  formerly  existed,  but  had  ezpirad, 
twelve  months'  notice  was  necessary  to  enable  a  partner  to  withdraw,  the 
same  notice  was  necessary  for  withdrawing  from  the  partnership,  which 
continued  without  articles.  I  do  not  agree  to  that  propositioo.  The 
latter  partnership  was  for  an  indefinite  period,  and  therefore  might  be 
dissolved  at  the  will  of  the  parties ;  subject  to  the  question,  afterwards 
made,  by  what  notice  that  will  must  be  declared.  Another  groand,  on 
which  Uie  plaintiff  contends  against  the  dissolution  on  die  S9d  of  No- 
vember, is,  that  the  lease  of  the  premises  in  London,  used  in  canying 
on  the  concern,  was  then  unexpired.  That  does  not  oppose  any  obstacle 
to  the  dissolution ;  as  it  is  not  a  necessary  consequence,  that  partners, 
taking  premises  for  the  use  of  their  trade  for  a  definite  period,  contract 
a  partnership  for  the  same  period.  If  any  part  of  the  term  is  unexpired 
at  the  end  of  the  partnership,  that  is  partnership  properQr,  and  is  to  be 
distributed  as  such;  but  I  do  not  apprehend,  that  they  are  bound  to 
continue  the  partnership  on  that  account  A  third  ground  is,  that  there 
were  several  contracts  subsisting  with  their  workmen,  which  had  a  con- 
siderable period  of  time  to  run.  That  argument  goes  considerably  too 
fkr.  It  would  go  to  this  extent ;  that  a  partnership  could  not  be  dissolved, 
until  all  their  contracts  were  completely  ended  and  wound  up ;  and  that 
can  hardly  be  the  case  at  any  period  y  as  persons  are  entering  into  con- 
tracts from  day  to  day,  which  cannot  all  expire  at  the  same  period.  It 
would  on  that  ground  be  hardly  possible  to  dissolve  any  partnership ;  as 
there  must  always  be  contracts  depending.  I  do  not  conceive,  therefoie, 
that  the  existence  of  engagements  with  third  persons,  either  for  goods 
to  be  worked  up,  or  engagements  with  their  workmen,  which  had  not 
come  to  a  conclusion,  can  form  an  objection  to  the  dissolution.  The 
partners  cannot,  it  is  true,  by  a  dissolution,  relieve  themselves  from  the 
performance  of  any  engagements,  which  they  may  have  contracted  with 
third  persons ;  but,  as  among  themselves,  tlie  existence  of  such  engage- 
ments cannot  prevent  a  dissolution,  either  by  mutual  consent  or  by 
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^  280.  In  the  next  place,  a  partnership  may  expire 
"by  its  own  express  or  imjdied  limitaton,  whenever 
the  event  has  occurred,  which  the  parties  natu- 
Tally  or  necessarily  contemplated  as  its  just  termi- 
nation.^ This  may  arise  in  two  ways;  (1.)  by  the 
extinction  of  the  thing,  which  constituted  the  sde 
subject-matter  of  the  partnership ;  (2.)  by  the  com- 

nodce.    The  qnestion  then  is,  what  sort  of  notice  ought  to  he  givm  te 
this  purpose.    Until  a  very  recent  period,  it  had  heen,  I  believe,  under- 
stood,  that  a  reasonable  notice  should  be  given ;  but  upon  the  questioDv 
what  is  reasonable  notice,  much  difference  of  opinion  may  prevail.    On 
the  one  hand,  it  may  be  extremely  disadvantageous  to  parties  to  say, 
that  a  partnership  shall  be  dissolved  on  a  given  day ;  on  the  other,  it 
most  be  extremely  difficult  for  a  Court  of  Equity,  by  a  general  rule,  to 
ascertain  what  is  reasonable  notice ;  and  the  question  whether  the  par- 
ticular  notice  was  reasonable  or  convenient,  would  be  the  subject  of 
discussion  in  almost  every  instance  of  the  dissolution  of  a  partnership. 
ConsideFations  of  that  sort,  I  believe,  have  led  to  a  different  rule ;  that 
in  the  case  of  a  partnership,  such  as  this,  subsisting  without  articles,  and 
^br  an  indefinite  period,  any  partner  may  say,  '  It  is  my  pleasure  on  this 
^Mj  to  dissolve  the  partnership.'    But,  considering  the  principles,  on  which 
"Che  dissolution  must  take  place,  a  partner  can  very  seldom,  if  ever,  have 
«n  interest  to  give  notice  of  dissolution  at  a  period  disadvantageous  to 
"She  general  interests  of  the  concern ;  as,  where  the  articles  do  not  pre- 
^Kribe  the  terms,  the  law  ascertains  what  shall  be  the  consequence  of 
^dissolution ;  viz.,  that  the  whole  of  the  joint  property  must  be  sold  ofl^ 
^uid  the  whole  concern  wound  up.    No  partner,  therefore,  can  derive  a 
^^nrticalar  advantage  by  choosing  an  unseasonable  moment  for  dissohi- 
ioD ;  as,  upon  the  principles  established  in  Crawshay  v.  Collins,  and  the 
authorities  there  referred  to,  he  must  suffer  in  proportion  to  the  extent 
}f  his  interest  in  the  trade.    I  hold,  therefore,  that  the  dissolution  of  this 
irtnership  took  place  on  the  22d  of  November."    In  U.  States  Bank  v* 
(inney,  5  Mason,  R.  176, 185,  the  Court  said ;  "  Those  articles  (of  part- 
lership)  expired  by  their  own  limitation  in  two  years,  and  had  force  no 
onger,  unless  the  parties  elected  to  continue  the  partnership  on  the 
le  terms.    That  is  matter  of  evidence  upon  the  whole  facts.    The 
latural  presumption  is,  that,  as  the  partnership  was  continued  in  fact,  it 
construed  upon  the  same  terms  as  before,  unless  that  presumption  is 
abutted  by  the  other  circumstances  in  the  case.    There  is  no  written 
^^^greement  respecting  the  extension  of  the  partnership,  and  therefore  it 
open  for  inquiry  upon  all  the  evidence." 
1  3  Kent,  Comm.  Lect  4a  p.  52,  53,  4th  edit. 

36* 
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pletion  or  accomplishment  of  the  entire  buiinesSy  for 
which  the  partnership  was  formed.^  An  example  of 
the  first  kind  may  easily  be  suggested  by  a  case, 
where  two  persons  (not  being  otherwise  partners) 
should  joindy  buy  a  ship,  to  be  employed  by  them 
for  their  joint  and  mutual  profit  as  partners ;  and  the 
ship  should  afterwards  be  totally  lost  or  destroyed. 
That  would  constitute  a  complete  termination  of  the 
partnership,  not  merely  by  operation  of  law,  (although 
that  ground  might  be  fairly  maintainable,)  but  as  an 
exact  exposition  of  the  actual  intendment  and  under- 
standing of  the  parties.^    An  example  of  the  se(x>nd 


^  8  Eent,  Comm.  Lect.  43,  p.  53,  4th  edit ;  Griswold  v.  Waddington, 
16  John.  ]^49L — On  this  occasion  Mr.  Chancellor  Kent,  in  his  most 
masterly  ji^  igment,  used  upon  this  point  the  following  language.  "Po- 
thier,  in  b  s  treatise  on  partnership,  says,  that  every  partnership  is  dissohred 
by  the  extinction  of  the  business,  for  which  it  was  formed.  This  he  Ulna- 
trates,  in  his  usual  manner,  by  a  number  of  eaay  and  familiar  examples. 
Thus,  if  a  partnership  be  formed  between  two  or  more  persons,  for  brings 
ing  together,  and  selling  on  joint  account,  the  produce  of  their  farms,  or 
of  their  live  stock,  and  the  produce  of  the  stock  of  one  of  them  shonld 
happen  to  fail,  or  be  destroyed,  the  partnership  ceases  of  course ;  for  there 
can  be  no  longer  any  partnership,  when  one  has  nothing  to  contribute. 
So,  if  two  persons  form  a  partnership  in  a  particular  business,  and  the  one 
engages  to  furnish  capital,  or,  the  raw  materials,  and  the  other  his  skin 
and  labor,  and  the  latter  becomes  disabled  by  the  palsy,  the  partnership  is 
extinguished,  because  the  object  of  the  partnership  cannot  be  fulfilled. 
So,  again,  if  two  or  more  persons  form  a  partnership  to  buy  and  sell  goods 
at  a  particular  place,  the  partnership  is  dissolved,  whenever  the  business  is 
terminated.  (Pothier,  Trait  du  Cont  de  Soc.  No.  140-143).  Extincto 
Bubjecto,  tollitur  adjunctum,  is  the  observation  of  Huberus,  when  speak- 
ing on  this  very  point"  Duvergier,  Droit  Civil  Fran^.  Tom.  5,  ^  418  to 
428. 

i  See  Pothier,  de  Society,  n.  140,  141.  —  The  Civil  Code  of  France 
(art  1867]  declares ;  "  Where  one  of  the  partners  has  promised  to  put  in 
common  the  ownership  of  a  thing,  the  loss  of  it,  happened  before  the 
bringing  in  can  be  effected,  operates  a  dissolution  of  the  partnership  in  re- 
lation to  all  the  partners.  Partnership  is  in  like  manner  dissolved  in  all 
cases  by  the  loss  of  the  thing,  where  the  enjoyment  alone  has  been  put  in 
common,  and  the  ownership  remains  in  the  hands  of  the  partner.    But  the 
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kind  is  readily  found  in  the  common  case  of  a  joint 
enterprise,  voyage,  adventure,  or  other  commercial 
speculation,  for  the  joint  account  and  mutual  profit 
of  the  parties  concerned  therein.  Thus,  for  example, 
if  two  persons  (not  being  otherwise  partners)  should 
hire  a  ship  for  a  particular  voyage,  upon  their  joint 
account  and  for  their  mutual  profit,  and  the  voyage 
slK)uId  be  undertaken  and  completed,  and  the  buai-  * 
ness  thereof  closed ;  the  partnership  so  formed  would 
be  dissolved  by  the  mere  lapse  of  time,  and  the  oc- 
currence of  the  event,  by  which  it  was  originally 
intended  by  the  parties,  that  it  should  terminate.^ 
The  same  doctrine  would  apply  to  the  case  of  a  joint 
shipment  of  goods,  upon  the  joint  account  and  for 
the  mutual  profit  of  the  shippers  on  a  foreini  voy- 
age ;  or  a  joint  purchase  of  goods,  to  be  sold  or  the 
Joint  benefit  and  profit  of  the  purchasers  thereof;  or 
a  joint  undertaking  by  mechanics,  to  perform  work 
and  labor,  and  find  materials,  to  erect  a  dwelling- 
house  for  a  third  person,  upon  their  joint  account 
-and  for  their  mutual  profit.  For,  in  all  such  cases,  the 
<ompletion  of  the  voyage,  or  adventure,  or  under- 
taking, or  commercial  speculation,  naturally  termi- 
nates the  partnership  contemplated  by  the  parties.^ 
§  281.  The  same   doctrine   was  formally  promul- 


ip  ifl  not  brokenup  by  the  loss  of  a  thing,  the  ownership  of  which 

already  been  brought  into  the  partnership.'' 

1  Ante,  §  27, 30, 55,  267;  Post  v.  Kimberley,  9  John.  R.  470 ;  Gow  on 

artn.  ch.  5,  §  1,  p.  218,  3d  edit ;  Watson  on  Partn.  ch.  7,  p.  379,  2d  edit  • 

oet  ad  Pand.  Lib.  17,  tit  2,  §  2G,  Tom.  1,  p.  761 ;   Duvergier,  Droit  Civ. 

Tom.  5,  tit  9,  §411  to  420. 
«  Ante,  §  27,  30,  55, 267;  Cumpeton  v.  McNair,  1  Wend.  R.  457 ;   Po- 
ier,  de  Societ6,  n.  143 ;  CoUyer  on  Partu.  B.  1,  ch.  1,  §  1,  p.  32, 2d  edit ; 
^Tatson  on  Partn.  ch.  7,  p.  379,  2d  edit ;  Voet,  ad  Pand.  Lib.  17,  tit  2,  § 
Tom.  1,  p.  761 ;  Duvergier,  Droit  Civil  Fran^.  Tom.  5,  §  431. 
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gated  in  the  Roman  law ;  and  has  been  incorporated 
into  the  jurisprudence  of  all  modem  commercial 
nations,  as  indeed  it  might  naturally  be  presumed  to 
be,  since  it  is  founded  in  common  sense,  and  a  just 
interpretation  of  the  intention  of  the  parties.  Thus, 
in  the  Roman  law  it  is  said,  (as  we  have  already  seen,/ 
Solvitur  societcLs  expersenisy  ex  rebusj  ex  volunUUey  ex  ac^ 
iione.  Ideoque  sive  homines^  sive  res,  sive  actio  interieritj 
distrahi  videtur  societas?  Res  vero  intereutU,  cum  out 
niUltB  relinquatUur,  aut  conditianem  muiaverint;  neque 
enim  ejus  ret,  giuB  jam  nulla  sit,  quisquam  socius  est ; 
neque  ejus,  qtue  consecrata  publicatave  sit.^  And  again ; 
Item ;  si  alicujus  rei  contracta  societas  sit,  et  fims 
negotio  impositus  est,  Jinitur  sodetas.^  Pothier,  Yin- 
nius,  and  other  learned  jurists,  have  done  little  more 
than  to  state  the  same  doctrine,  with  a  few  appro- 
priate illustrations.^ 

^  282.  In  the  next  place,  as  to  the  cases  of  disso- 
lution by  the  decree  of  a  Court  of  Equity.*     It  is  ob- 


1  Ante,  §  066. 

9  Pothier,  Pand.  Lib.  17,  tit  2,  n.  54;  Dig.  Lib.  17,  tit  2, 1.  63,  §  10; 
Domat,  B.  1,  tit  8,  §  5,  art  IL 

3  Dig.  Lib.  17,  Ut  2, 1.  63,  §  10 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  62. 

4  Inst  Lib.  3,  tit.  26,  §  6 ;  Dig.  Lib.  17,  tit  2, 1.  (*>5,  §  10 ;  Pothier,  Pand. 
Lib.  17,  tit  2,  n.  63  ;  Domat,  B.  1,  tit  8,  §  5,  art  11. 

5  Pothier,  de  Society,  n.  140,  141,  142,  143;  Vinnius,  ad  Inst  Lib.  3, 
tit  26,  §  6,  Comm. ;  Johnston's  Civil  Law  of  Spain,  B.  2,  tit  15,  p.  232; 
Van  Leeuwen's  Comm.  B.  4,  ch.  23,  §  11,  p.  415 ;  Moreau  &l  Carlt  Par- 
tidas,  5,  tit  10, 1. 10,  Vol.  2,  p.  773 ;  Code  Civil  of  France,  art  1865 ;  Code 
of  Louisiana,  (1825)  art  2847;  Griswold  v.  Waddington,  16  John.  R.  491, 
492,  Per  Mr.  Chancellor  Kent. —  Vinnius  puts  the  doctrine  in  brief  but 
very  clear  terms.  '*  Si  societas  certe  alicujus  negotiationis  causfi  inita 
sit,  puta  vini  aut  frumenti  ad  certam  quantitatem  emendi  vendendique, 
sine  negotio  imposito,  id  est,  empto  distractoque  vino  aut  fnimento,  so- 
cietas extinguitur.  Sed  in  eo  nihil  proprium  videtur  societatis ;  utpote 
cui  ea  lex  ab  initio  dicta  sit  Idem  est,  si  ad  certum  tempus  contracta 
sit  societas ;  nam,  exacto  tempore,  ea  expirat" 

6  3  Kent,  Comm.  Lect  43,  p.  60,  4th  edit 
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vious,  from  what  has  been  already  stated,  that  al- 
though a  partnership  may,  by  the  original  agreement, 
be  formed  for  a  stipulated  period,  and  on  that  ac- 
count may  not  be  dissoluble  at  the  mere  will  of  either 
ot  the  partners,  without  the  concurrence  of  all  the 
others ;  ^  yet,  that  various  cases  may  occur,  in  which 
it  may  become  the  duty  of  a  judicial  tribunal,  either 
to  declare  the  original  partnership  null  and  void  ab 
initioj  or  to  annul  it  in  respect  to  all  future  opera^ 
tions ;  otherwise  the  grossest  injustice  and  most  mis- 
chievous consequences  might  occur  to  some  of  the 
partners,  without  any  fault  or  impropriety  on  their 
own  part.  Indeed,  the  remedial  authority  of  a 
Judicial  tribunal,  in  order  to  be  adequate  and  com- 
{dete,  ought  not  to  stop  here ;  for  many  cases  of  un- 
foreseen accident,  or  unsuspected  mischief  may  oc- 
cur, which  may  make  the  farther  prosecution  of  the 
business  of  the  partnership  injurious,  *  or  improper, 
without  the  fault  of  any  partner,  and,  indeed,  where 
all  of  them  are  equally  innocent.  The  Praetor's  Fo- 
^rum  at  Rome  seems  ordinarily  to  have  exercised,  or 
t  least  to  have  superintended  the  exercise  of  this 
uthority,  by  controlling  or  confirming  the  acts  of  the 
ners,  as  to  the  right  of  dissolution,  as  the  partic- 
ar  case  required  its  interposition ;  and  thus  to  have 
dministered  the  appropriate  relief.  The  Roman 
aw  (and  the  modern  continental  law  has  in  a  great 
easure  followed  it)  authorized,  as  we  have  seen, 
ny  partner  to  renounce  such  a  partnership  for  any 
ust  and  reasonable  cause.  But  then  the  sufficiency  of 
t  cause  was  ultimately  a  matter  for  the  decision 
f  the  proper  judicial  tribunal ;  and  until  that  decision 

M__^ I .  I  —^ ■ ■ 1 1 — — ^^— ^^~^^^^^ 

Ante,  §  273, 276. 
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was  had,  his  act  could  be  deemed  nothing  more  than 
a  preliminary  step,  or  conditional  assertion  of  the 
right  of  dissolution.^ 

^  283.  The  Roman  law  also  treated  it  as  a  clear 
case  of  dissolution,  where  action  was  brought  bj  one 
partner  against  the  others,  for  an  account  of  the  part- 
nership business,  and  a  judgment  passed  accordingly. 
(Societ4is)  actiane  distrahitur^  cum  aut  slipukxtiane 
autjudicio  mutata  sit  causa  societaiis.  Proculus  emm 
aitj  hoc  ipsOy  quod  judicium  ideo  didatum  estj  ut 
sodeias  disirahitufj  renunciatam  societatem^  sive  to- 
torum  bonorumj  sive  unius  rei  societas  coUa  sii.^ 

^  284.  In  England  and  America  no  jurisdictioa 
whatever  exists,  to  decree  a  dissolution  of  a  partner- 
ship for  any  cause  whatsoever,  in  the  Courts  of  Com- 
mon Law.  It  is  confided  exclusively  to  Courts  of 
Equity ;  and,  indeed,  as  in  many  cases  it  must  be  a 
matter  resting  in  the  sound  discretion  of  the  Court, 
it  seems  most  fit  and  proper  to  appropriate  the  juris- 
diction to  those  tribunals,  which  constantly  exercise  a 
very  large  discretion  in  matters  ex  aequo  et  bono? 
This  was  precisely  the  case  in  suits  in  the  Praetor's 
Forum ;  and  for  the  most  part  it  now  also  belongs  to 
the  higher  tribunals  of  the  different  nations  of  conti- 
nental Europe,  where  the  strict  distinction  between 
law  and  equity,  so  well  recognised  in  our  municipal 
jurisprudence,  is  either  unknown,  or  is  repudiated. 
The  principal  distinctions,  as  to  the  exercise  of  this 
jurisdiction,  between  our  Courts  of  Equity  and  the 


1  Ante,§  273,  274,  276;  Pothier,  de  Society  lu  154;  Ci?U  Code  of 
Prance,  art  1871 ;  PoUiier,  Pand.  Lib.  17,  tit  2,  n.  70. 

2  Dig.  Lib.  17,  tit.  2,  §  65 ;  Pothier,  Pand.  Lib.  17,  Ut  2,  n.  7a 

3  1  Storjr  on  Eq.  Jurisp.  §  673 ;  3  Kent,  Comm.  Lect  43,  p.  GO,  4th 
edit 
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tribunals  of  contineDtal  Europe,  seem  to  be  these 
In  the  first  place,  in  the  latter  tribunals,  it  is  competent 
f(Nr  one  partner,  in  any  case  and  at  any  time,  to  re- 
nounce the  partnership  sub  modo,  although  not  abso- 
lutely for  any  reasonable  cause,  which  afterwards 
shall  be  sanctioned  and  approved  by  the  proper  tri- 
bunal; whereas,  in  our  law,  (as  has  been  already 
suggested,)  ^  a  previous  decree  of  the  Court  is  neces- 
sary, however  reasonable  the  cause  may  be.^  In  the 
next  place,  in  the  Roman  law  and  in  the  modem 
foreign  law,  certain  causes  are  deemed  ipso  facto  to 
amount  to  an  actual  dissolution ;  whereas,  in  our 
law,  they  furnish  proper  grounds  only  for  a  decree  of 
dissolution.  This  will  become  more  apparent  in  the 
subsequent  pages. 

^  285.  The  jurisdiction  exercised  by  our  Courts  of 
Equity  to  decree  a  dissolution  of  the  partnership, 
during  the  term,  for  which  it  ^as  originally  entered 
into,  is  of  a  most  extensive  and  beneficial  nature, 
and  has  the  strongest  tendency  to  prevent  irremedia- 
ble injuries,  and  often  utter  ruin  to  some  of  the  part- 
ners. It  may  be  exercised,  as  has  been  already  sug- 
gested, in  the  first  place,  to  declare  partnerships 
utterly  void  ab  initio;  and,  in  the  next  place,  to  de- 
<ree  a  dissolution  from  the  time  of  the  decree.^  The 
:^ivoeT  remedial  justice  is  usually  applied  to  .cases, 
here  there  was  fraud,  imposition,  misrepresentation, 
oppression  in  the  original  agreement  for  the  part- 
ership.^     The    latter    may  arise    in    very  difierent 


^  Ante,  §  979,  S74,S7& 
^  Gow  on  Partn.  cL  5,  §  1,  p.  221,  3d  edit 
3  Ante,§28S2. 

^   Ante,  §  G;  1  Story,  £q.  Jurisp.  §  222, 240 ;  Collyer  on  Partn.  B.  2, 
cb.  a,  §  7,  p.  244, 2d  edit;  Gow  on  Partn.  ch.  S,  §  1,  p.  107, 3d  edit   See 
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classes  of  cases,  and  be  affected  by  very  di&rent 
considerations. 

^  286.  Let  us,  then,  proceed  to  the  examinatioiiy 
in  their  order,  of  the  various  causes,  for  Vi^hich  a 
Court  of  JSquity  will,  or  at  least  may,  decree  a  disso- 
lution of  a  partnership,  which  was  unobjectioiiable  in 
its  origin.  They  may  be  distributed  under  two  gen- 
eral heads;  (1.)  Causes  arising  suhsequendy  to  the 
formation  of  the  contract,  founded  upon  the  alleged 
misconduct,  or  fraud,  or  violation  of  duty  of  one 
partner ;  (2.)  Causes  arising  subsequently  to  the  for* 
mation  of  the  contract,  where  no  blame,  laches,  or 
impropriety  of  conduct,  necessarily  attaches  to  any 
of  the  partners. 

^  287.  Under  the  first  head,  that  of  the  misocm- 
duct,  fraud,  or  violation  of  duty  by  a  partner,  it  is 
proper  to  observe,  that  it  is  not  for  every  trivial  de* 
parture  from  duty,  or  violation  of  the  articles  of  part- 
nership, or  for  every  trifling  fault  or  misconduct,  that 
Courts  of  Equity  will  interfere  and  decree  a  dissolution. 
Thus,  for  example,  Courts  of  Equity  will  not  interfere 
in  cases  of  mere  defects  of  temper,  casual  disputes, 
differences  of  opinion,  and  other  minor  grievan- 
ces, which  may  be  somewhat  inconvenient  and  an- 
noying, but  do  not  essentially  obstruct  or  destroy  the 
ordinafy  rights,  interests,  and  operations  of  the  part- 
nership.^ 


Lord  Eldon's  remarks  in  Tattersall  v.  Groote,  2  Bos.  &,  Poll.  131,  195; 
Colt  V.  Wollaston,  2  P.  Will.  154 ;  Green  v.  Barrett,  1  Sim.  R.  45. 

1  Collyer  on  Partn.  B.  2,  ch.  2,  §  1,  p.  131,  2d  edit ;  Id.  B.  2,  ch.  3,  $  3, 
p.  193,  196 ;  Goodman  9.  Whitcomb,  1  Jac.  &  WtJk.  569,  97!2;  Wmy  «. 
Hutchinson,  2  Mylne  &  Keen,  255 ;  1  Story  on  Eq.  Jurisp.  §  673;  Gow 
on  Partn.  cb.  3,  ^  1,  p.  114,  3d  edit. — In  Goodman  v.  WMtcomb.  (1  J«c 
&  WaUE.  R.  569,  572,  573),  Lord  Eldon  said ;  ''It  may  be  a  qtMotfon 
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^  288.  On  the  other  hand,  if  a  case  of  gross  miscon- 
duct, or  abuse  of  authority,  or  gross  want  of  good  faith 
or  diligence,  such  as  is  and  must  continue  to  be  pro^ 
ductive  <^  serious  and  permanent  injury  to  the  succesit 
and  prosperity  of  the  business  of  the  partnership,  or 
such  as  renders  it  impracticable  to  be  carried  on,  or  as 
is  positively  ruinous  to  its  interests.  Courts  of  Equity 
will    promptly  interfere,  and    decree    a    dissolutioa.^ 


whether  the  Couit  will  not  restrain  a  partner,  if  he  has  acted  improperlji 
firom  doing  certain  acts  in  fbture.  But  if  what  he  has  done  does  not  give 
the  other  par^  a  right  to  have  a  dissolution  of  the  partnershipi  whet 
right  has  the  Court  to  appoint  a  receiver,  and  niake  itself  the  manegei 
of  every  trade  in  the  kingdom  ?  Where  partners  differ,  as  they  fome- 
times  do,  when  they  enter  into  another  kind  of  partnership,  they  should 
recollect,  that  they  enter  into  it  for  better  and  worse,  and  this  Cooit  has 
no  jurisdiction  to  make  a  separation  between  them,  because  one  is  vame 
sullen,  or  less  good-tempered,  than  the  other.  Another  Court,  in  the  part- 
nership, to  which  I  have  alluded,  cannot,  nor  can  this  Court,  in  this  kind  of 
partnership,  interfere,  unless  there  is  a  cause  of  separation,  which  in  the 
one  case  must  amount  to  downright  cruelty,  and  in  the  other,  must  be  con- 
duct amounting  to  an  entire  exclusion  of  the  partner,  from  his  interest  in 
the  partnership.  Whether  a  dissolution  may  ultimately  be  decreed,  I 
will  not  say ;  but  trifling  circumstances  of  conduct  are  not  sufficient  to 
authorize  the  Court  to  award  a  dissolution.  It  is  said,  that  the  plaintiff 
has  made  larger  advances  of  capital  than  he  was  bound  to  do,  and  hae 
received  none  of  the  profits.  But  that  is  no  ground  for  a  dissolution.  It 
is  then  stated,  that  the  defendant  has  exchanged  carpets  for  household 
fomiture.  That  may  perhaps  be  an  improper  act;  but  still  there  maj.be 
a  thousand  reasons,  why  the  Court  should  not  do  more  than  restrain  him 
in  future  from  so  doing,  and  more  particularly,  when  he  states  in  hie  an- 
^swer,  that  he  did  it,  because  he  thought  it  the  best  thing  that  coald  be 
•«done."  « 

I  1  Story  on  £q.  Jurisp.  §  673 ;  Collyer  on  Partn.  B.  2,  ch.  3,  §  3,  pi 
195, 196,  2d  edit ;  Goodman  v.  Whitcomb,  1  Jac.  &  Walk.  569,  572, 573 1 
<^hapnian  o.  Beach,  1  Jac.  &  Walk.  574,  note ;  Waters  v,  Taylor,  2  Vee. 
•^  Beam.  299 ;  Loscombe  o.  Russell,  4  Sim.  R.  8 ;  3  Kent»  Conun.  Lect 
-43,  p.  60,  61,  4th  edit.;  GraU  v.  Bayard,  11  Serg.  &  Rawle,  R.  41,  48; 
IPer  Ch.  Just  Tilghman;  1  Montagu  on  Partn.  Pt  3,  ch.  1,  p.  112 ;  Liar- 
^et  v.  Adams,  cited  in  Waters  v.  Taylor,  2  Yes.  &  Beam,  R.  300, 304, 
^and  in  1  Montagu  on  Partn.  Pt  3,  ch.  I,  p.  99,  and  in  Gow  on  Partn.  ch.5^ 
^1,  p.  227, 3d  edit ;  Gow  on  Partn.  ch.  3,§  l,p.lll  to  p.  115, 3d  ed.  See 

Partn.  37 
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Habitual  intoxication,  gross  extravagance,  and  gross 
negligence,  and  rash  and  reckless  speculaticHi,  in  the 
conduct  of  the  business  of  the  partnership,  would 
probably  lead  the  Court  to  a  like  result.^  To  justify 
such  an  extraordinary  interposition,  however,  the  Court 
always  expects  a  strong  and  clear  case  to  be  made  out 
of  positive  or  meditated  abuse.  It  is  not  sufficient  to 
show,  that  there  is  a  temptation  to  such  miscondoct, 
abuse  or  ill  faith;  but  there  must  be  an  unequivocal 
demonstration  by  overt  acts,  or  gross  departures  from 
duty,  that  the  danger  is  imminent,  or  the  injury  al- 
ready accomplished.^  For  minor  misconduct  and 
grievances,  if  they  require  any  redress,  the  Court 
ordinarily  will  go  no  farther,  than  to  act  upon  the 
faulty  party  by  way  of  injunction.^ 


also  Littlewood  v,  Caldwell,  1 1  Price,  R.  97, 99 ;  Watson  on  Paitn.  ch.  7, 
p.  381,  382,  2d  edit    Smith  v.  Jeyes,  4  Beavan,  R.  50a 
1  Ibid ;  2  Bell,  Comm.  B.  7,  ch.  2,  p.  634,  635,  5th  edit 
9  Ibid.;  GlassingtoQ  v.  Thwaites,  1  Sim.  &.  Stu.  124;  Smith  v.  Jeyes, 4- 
Beavan,  R.  503. 

3  Ante,  §  224  to  §  228,  §  287 ;  Marshall  v.  Colman,  2  Jac  &  Walk.  266; 
Goodman  v.  Whitcomb,  1  Jac.  &  Walk.  566, 572, 573 ;  Chariton  v.  Poalter, 
19  Yes.  148,  note  (e);  Gow  on  Partn.  ch.  3,  §  1,  p.  Ill  to  p.  115, 3d  edit 
—  Mr.  Collyer  has  summed  up  the  whole  doctrine  on  this  subject  in  the  fol- 
lowing terms.  "  Lord  Thurlow  once  said,  that  as  to  misbehavior  in  one  of 
the  partners,  he  did  not  see,  what  line  could  possibly  be  drawn,  and  what 
degree  of  misconduct  was  to  be  held  a  sufficient  ground  for  dnsolnDf 
the  partnership.  (Liardet  v.  Adams,  1  Mont  Partn.  112.)  And  certain- 
ly, a  Court  of  Equity  will  not  dissolve  a  partnership  on  slight  grounds ; 
as,  for  instance,  because  one  partner  may  have  conducted  himself  to- 
wards the  other  in  an  overbearing  and  insulting  manner.  'The  Court,* 
to  use  Lord  Eldon's  expressions  before  adverted  to,  'having  no  jurisdie- 
tion  to  make  a  separation  between  them,  because  one  is  more  sullen  or 
less  good-tempered  than  the  other.'  (Groodman  v.  Whitcomb,  1  Jac  dt 
W.  592.  See  Wray  v.  Hutchinson,  2  Myl.  &  Keen,  235.)  So,  again, 
want  of  prudence  or  ability  on  the  part  of  the  person  seeking  relief,  is  no 
just  ground  for  a  dissolution ;  as,  where  he  has  made  larger  adyances  of 
capital  than  he  is  bound  to  do,  and  has  received  none  of  the  profits. 
(Goodman  v.  Whitcomb,  supra.)  However,  it  may  with  safety  be  kid 
down,  that  not  only  wilful  acts  of  fraud  and  bad  faith«  but 
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§  289.  The  like  doctrine  is  promulgated  in  the 
Rcxnan  law ;  which  permits  any  partner,  at  his  elec- 
tion, to  renounce  the  partnership,  whenever  the  ob- 
jects of  the  partnership  are  no  longer  attainaUe,  or 
the  misconduct  of  the  other  partner  is  so  seriously 
injurious,  or  mischievous  to  the  partnership,  that  it 
ought  not  to  be  tolerated.  Et  ante  tempos  renund^ 
etuTj  potest,  rationem  habere  renunciatio.  Nee  tene^ 
bitur  pro  socio^  qui  ideo  renuntiavit,  quia  conditio 
qtkBdamj  qud  societas  erat  ccita,  ei  non  prtestaturj  out 


of  carelessoeas  mod  waste  in  the  ftdminiBtration  of  the  partnership,  as  well 
as  ezclosion  of  the  other  partners  from  their  jast  share  of  the  manage* 
meiit,  so  as  to  prevent  the  business  from  being  conducted  on  the  stip- 
ulated terms,  are  sufScient  grounds  for  the  dissolution  of  the  contract  by 
a  Court  of  Equity.    (See  Marshall  v.  Colman,  2  Jac.  &  W.  200 ;  Good- 
man V.  Whitcomb,  1  Jac.  &  W.  592 ;  Chapman  v.  Beach,  Id.  594 ;  Nor- 
way V.  Rowe,  19  Yes.  148 ;  Waters  r.  Taylor,  2  Yes.  &  B.  304.)    So 
also,  it  seems  clear,  that  a  habit  on  the  part  of  one  partner  of  receiving 
moneys,  and  not  entering  the  receipts  in  the  books,  or  not  leaving  the 
books  open  to  the  inspection  of  the  other  partners,  whether  such  condnet 
arises  from  a  fraudulent  intent  or  not,  is  good  ground  for  a  dissolution. 
<Goodman  v.  Whitcomb,  1  Jac.  &  VV.  593.)    So,  if  a  partner  in  a  banking 
lioose  allows  a  customer  to  overdraw,  and  by  way  of  security,  takes  bonds 
:^rom  the  customer,  executed  to  himself  separately  and  not  to  the  firm,  this 
soeii  misconduct  as  will  warrant  a  Court  of  Equity  in  decreeing  a  dis- 
ilution.    (Master  v.  Kirton,  3  Yes.  74 ;  R.  L.  1796,  B.  428.)    And  al- 
"Hhoogii  this  relief  will  not  be  administered  for  mere  defects  of  temper  in 
^^■ome  of  the  parties,  yet  violent  and  lasting  dissension  seems  to  be  a  ground, 
^^poD  which  a  Court  of  Equity  will  decree  a  dissolution;  as  where  the 
refuse  to  meet  each  other  upon  matters  of  business,  a  state  of 
which  precludes  the  possibility  of  the  partnership  affiiirs  being  con- 
^LJncted  with  advantage.    (De  Berenger  v.  Hammell,  7  Jarm.  Conv.  p.  26.) 
ind  it  has  been  laid  down,  that  though  the  Court  stands  neuter  with  res- 
to  occasional  breaches  of  agreements  between  partners,  which  are  not 
grievons  as  to  make  it  impossible  for  the  partnership  to  continue ;  yet 
rhen  it  finds,  that  the  acts  complained  of  are  of  such  a  character,  that 
»lief  cannot  be  given  to  the  parties,  except  by  a  dissolution,  the  Court 
iU  decree  a  dissolution,  though  it  is  not  specifically  asked.    (Per  Sir  L. 
(well,  4  Sim.  11.)"    See  also  the  language  of  Mr.  Chancellor  Kenton 
le  same  subject,  3  Kent,  Comm.  Lect  43,  p.  60, 61, 4th  edit ;  Gow  on  ParCQ. 
b.5,§  1,  p.  227, 3d  edit 
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^  291.  Id  the  next  place,  a  partnership  maj  be 
dissolved  by  the  decree  of  a  Court  of  Equity  on  ac- 
count of  the  inability  or  incapacity  of  one  partner  to 
perform  his  obligations  and  duties,  and  to  contribute 
his  skill,  labor,  and  diligence  in  the  promotion  and 
accomplishment  of  the  objects  of  the  partnership. 
This  inability  or  incapacity  may  arise  in  yariou 
ways;  and  whenever  its  direct  tendency  is  eidier 
necessarily  to  frustrate,  or  essentially  to  obstruct,  or 
diminish,  the  objects  of  the  partnership,  it  would  seem 
clear  upon  principle,  that  it  ought  to  furnish  a  com- 
plete ground  for  a  dissolution  by  a  court  of  justice; 
for  the  further  continuance  of  the  partnership  must 
be  productive  of  serious  inconvenience  and  injury  lo 
the  other  partners,  and  may  end  in  their  irremediable 
ruin,  or  the  utter  prostration  of  the  enterprise.^  « 

^  292.  Hence,  if  one  of  the  terms  of  the  partner- 
ship be,  that  the  whole  or  a  large  portion  c^  the 
capital  stock  shall  be  furnished  by  one  partner,  and 
skill  and  diligence  are  mainly  relied  on  in  the 
other,  as  the  active  partner;  and  after  the  part- 
nership is  actually  commenced,  the  partner,  who  is 
to  furnish  the  capital,  should  by  misfortune  become 
wholly  unable  to  furnish  it,  or  if  the  other  partner, 
who  is  to  furnish  the  skill  and  diligence,  should  be 
seized  with  a  palsy,  or  any  other  disease,  which  should 
permanendy  incapacitate  him  from  performing  the  re- 
quired duties,  such  circumstances  would  seem  to  pre- 


Reeve  r.  Parkixu,  2  Jac.  &  Walk.  390;  Collyer  on  Partn.  B.  2,  ch.  3,  $  3; 
p.  193,  2d  edit. ;  Ban*  v.  Spiers,  cited  in  2  Bell,  Cooun.  (i33,  note  (2),  SnJt 
edit ;  Gow  on  Partn.  cb.  5,  §  1,  p.  227, 3d  edit 

1  3  Kent,  Com.  Lect  43,  p.  62,  4th  edit ;  Gow  on  Partn.  ch.  5,  $  1, 
p.  221,  3d  edit ;  Duvergier,  Droit  Civil  Franc.  Tom.  5,  §  446  to  j 
45a 
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sent  a  fit  case  for  the  interposition  of  a  Court  of  Equi- 
ty to  dissolve  the  partnership.^ 


1  3  Kent,  Gomm.  Lect  43,  p.  62,  4th  edit;  Domat,  B.  1,  tit  8,  §  5,  art. 
tl;  2  Bell,  Comm.  B.  7,  ch.  3,  p.  634,  635^  5th  edit ;  Crawshtfy  v.  Maiile, 
1  SwaoBt  514,  the  Reporter's  note ;  Jones  v.  Noy,  d  Mylne  d^  Keen, 
125, 129, 130 ;  Wrexham  v.  Huddleton,  1  Swanst  R.  514,  note ;  Waten 
V.  Taylor,  2  Ves.  &  Beames,  R.  299;  Wray  v.  Hutchinson,  2  Mylne  Sl 
Keen,  235,  23a— Vinnias  (Comm.  ad  Iiwt  Lib.  3,  tit  26,  $  8)  puts  the 
doctrine  in  iti  true  light,  as  to  inability  from  poverty  or  misfortone.—- 
*^  Fostremo  etiam  egestate  unius  socii  societas  solvitur,  egestate  scilicet 
extreme,  id  est,  bonorum  omnium,  ant  tantum  non  omnium  amissionet 
Nam  cum  societas  contrahatur  bonorum  in  commune  querendorum  causa, 
non  magis  bonis  sublatis  societati  locus  esse  potest,  quam  sublata  per> 
sons  socii.    Amittuntur  bona  aut  civitate  salva,  veluti  cessione,  id  est, 
si  socius,  eie  alieno  oppressus,  bonis  suis  creditoribus  cesserit,  eaque  A 
ciediloribtts  distracta  fuerint ;  ac  turn  etiam  societatem  dirimi  placet,  ant 
civitate  una  cum  bonis  amissa,  ut  in  specie  [Hrscedcnte ;  nam  pnblica- 
tione  bona  amitti,  ipsum  verbum  publicationis  satis  indicat ;  eaque  con- 
lideratione  ilia  quoque  ad  banc  rationem  dissolvende  societatis  refbni 
potest    Sed  et  decoctione  bona  amittuntur  et  pereunt    Cstcnim  decoc- 
tbne  sola  societatem  solvi  negat  Straccha,  nisi  ea  ad  manifestam  egista- 
tem  socium  redegerit    Non  puto  autem,  quod  hie  traditur  de  dissolutione 
societatis  ob  amissionem  bonorum,  locum  habere  eo  casu,  quo  nihil 
pecunis  in  societatem  collatum  est,  aut  quo  ille,  qui  operam  tantum 
contnlit,  bona  salva  civitate  amisit,  nisi  forte  ob  bona  amissa  speratam 
operam  prestare  nequeat"    See  also  Voet  ad  Pand.  Lib.  17,  tit  2,  §  26, 
Tom.  1,  p.  761.  —  Mr.  Bell  has  made  the  following  striking  remarks  upon 
this  subject    ''Incapacity  by  disease.     (1.)  If  the  partnership  proceed 
in  reliance  on  such  aid  from  a  partner,  as  any  bodily  illness  he  may  be 
^fSactdd  with  may  prevent ;  it  would  seem  to  be  a  justifiable  cause  for 
liaTing  the  partnership  judicially  dissolved,  or  for  renouncing  the  part- 
Xiership,  although  there  should  be  a  fixed  term  of  duration  not  yet 
arrived.    (2.)  Insanity  has  the  effect,  not  only  of  depriving  the  partner 
of  the  power  of  aiding  the  partnership  by  his  exertions,  but  it  prevents 
ftiim  from  controlling,  for  his  own  safety,  the  proceedings  of  his  copart- 
ners.    And,  accordingly,  where  there  are  two  partners,  both  of  whom 
^re  to  contribute  their  skill  and  industry,  the  insanity  of  one  of  them, 
l>y  which  he  is  rendered  incapable  of  contributing  that  slcill  and  industry, 
seems  to  be  a  good  ground  to  put  an  end  to  the  partnership.    At  the 
same  time  it  may  be  observed,  that  these  are  cases  of  infinite  delicacy. 
TThere  is  no  line  of  disitinction,  by  which  it  shall  be  ascertained,  how  long 
a  term  of  inability  shall  justify  measures  of  this  description.    A  broken 
leg,  or  an  accidental  blow,  may  incapacitate  a  partner  for  a  time,  as 
much  M  insanity,  and  the  one  may  be  as  temporary  as  the  other ;  and, 
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^  293*  The  same  doctrine  is  fully  Ixmie  out  bj  the: 
true  spirit  and  intendment  of  the  Roman  law,  which 
adopts  the  like  provision,  enabling  any  party  to  re- 
nounce the  partnership,  whenever  its  objects  are  no 
longer  attainable.  The  passage  already  cited  estab- 
lishes this  right,  whenever  the  conditions  of  the  part- 
nership are  not  capable  of  being  fulfilled,  or  the  fruits 
thereof  cannot  be  properly  enjoyed.'  Quia  conditio 
qutedamj  qud  societas  ercU  caitUy  ei  rum  prtsstaiur.^  Vd 
quod  ea  re  Jrui  rum  liceat^  cujus  gratid  n€g(4iatio  5U»- 
cqpta  sU.^  The  same  doctrine  is  applied  to  the  case 
of  a  partner,  who  is  grievously  oppressed  with  debt,  at 
least,  when  it  amounts  to  insolvency.  Item  si  quis 
ex  sociis  mole  dehiti  prcegravatusj  bonis  suis  cesseritf 
et  ideo  propter  publica  aui  privata  debita  substantia 
ejus  veneat^  solviiur  sodetas.^    Another  of  the  causes. 


perhaps,  the  Dearest  approximation  to  be  made  to  a  rule  on  the  subject 
is,  that  a  remedy  and  relief  will  be  g^ven  only  where  the  circumstances 
amount  to  a  total  and  important  failure  in  those  essential  points,  on  which 
the  success  of  the  partnership  depends.  (3.)  Cases  may  be  supposed  of 
danger  so  imminent,  from  bad  health,  lunacy,  habits  of  intozicationy  Slc^ 
as  to  make  the  continuance  of  tlie  partnership  likely  to  prove  ruinous  to 
all  concerned ;  as  in  the  case  of  uncoDtrollable  habits  of  intoxication  in 
the  partner  of  a  gunpowder  manufactory.  In  cases  of  this  description 
there  can  be  no  doubt,  that  such  perils  will  afford  ground  for  judicial 
interference  to  dissolve  the  company.  But  it  may  be  doubted,  whether 
they  would  not  justify  the  other  partners  in  entering  the  act  of  dissola- 
tion  in  the  books,  to  be  followed  up  as  soon  as  possible  by  judicial  meas- 
ures ;  for  such  a  state  of  things  may  occur  at  the  commencement  of  a 
long  vacation,  whon  no  proper  opportunity  can  be  had  of  dissolving  by 
judicial  interposition."    2  Bell,  Comm.  B.  7,  ch.  2,  p.  634,  C35,  5th  edit. 

1  Ante,  §  273,  289. 

s  Dig.  Lib.  17,  tit  2, 1. 14 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  68 ;  ante^ 
§273. 

3  Dig.  Lib.  17,  Ut  2, 1. 15;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  68 ;  Pothier, 
de  Society,  n.  152. 

4  Inst  Lib.  3,  tit  26,  §  8;  Domat,  B.  1,  tit  8,  §  5,  art  12.— Domat  haa 
in  this  place  summed  up  the  main  principles  of  the  Roman  law  on  aU  theee 
and  the  like  incapacities.    <<If  one  of  the  partnen  (says  he)  is  reduced  to 


CB.  XUI.]      DISSOLUTIOJEf   OF  PARTNERSHIP.  441 

enumerated  in  that  law,  for  a  dissolution  of  partner- 
ship, is  the  absolute  poverty  or  total  loss  of  the  prop* 
erty  of  one  partner.    Dissociamur  egesUUe} 

%  294.  Pothier  fiilly  recognises  the  same  doctrine.* 
He  also  puts  the  corresponding  case  of  the  partner 
becoming  paralytic,  or  otherwise  infirm,  whose  skill 
and  diligence  are  relied  on  to  conduct  the  business, 
or  manufacture  the  articles  of  the  trade ;  and  holds, 
that  such  an  occurrence  constitutes  a  sufficient  ground 
for  a  dissdution.^  In  each  of  these  cases,  however,  the 
asserted  inability,  or  incapacity,  does  not,  either  in 
the  Roman  law,  or  the  French  law,  constitute  per  se 
a  positive  dissolution  ;  but  it  only  confers  the  right  of 
election  upon  the  other  partners,  to  do  so  at  their  pleas- 
ure by  an  open  renunciation.^    In  this  respect  it  is  in 


roch  a  condition,  that  he  cannot  contribute  to  the  commanity,  what  he  if 
obliged  to  furnish,  whether  in  money,  or  in  labor,  the  other  partnen 
may  exclude  him  from  the  society ;  as,  if  his  goods  are  seized  on ;  if  be 
has  relinquished  them  to  his  creditors ;  if  he  labors  under  any  infirmity  or 
tny  other  inconvenience,  that  hinders  him  from  acting ;  if  he  is  excluded 
from  the  management  of  his  concerns,  as  being  a  prodigal ;  if  he  fmlle 
into  a  frenzy.  For  in  all  these  cases,  the  partners  may  justly  exclude 
from  the  partnership  him,  who,  ceasing  to  contribute  to  it,  ceases  to  have 
a  right  to  it  But  this  is  to  be  understood  only  for  the  time  to  come,  and 
the  partner,  who  may  chance  to  be  excluded  for  any  one  of  these  causei^ 
ou^t  to  lose  nothing  of  the  profitB,  which  may  come  to  his  share  in  pfo- 
portion  to  the  contributions,  which  he  had  already  made.'* 

1  Dig.  Lib.  17,  tit  a,  1.  4,  §  1 ;  Pothier,  Pand.  Ub.  17,  tit  2,  n.  54, 69 ; 
Domat,  &  1,  tit  8,  §  5,  art  12. 

s  Pothier,  de  Society,  n.  141, 142, 148 ;  Domat,  B.  1,  tit  8,  §  5,  art  19L 

3  Pothier,  de  Society,  n.  142,  152;  Civil  Code  of  France,  art  1871; 
Domat,  B.  1,  tit  8,  §  5,  art  12. 

4  Domat,  B.  ],  tit  8.  §  5,  art  12,  and  note,  ibid. ;  Pothier,  de  Sociei6, 
n.  142,  152. —  Pothier  says ;  **  The  same  thing  may  be  said  of  the  case  of 
an  habitual  infirmity  or  disease,  which  occurs  to  one  of  the  partners.  It 
will  be  a  just  cause  for  him  to  renounce  the  partnership,  if  the  businese 
of  the  partnership  be  such,  that  it  requires  his  personal  attention."  Pi>* 
thier,  de  Society,  n.  152.  The  Civil  Code  of  France  (art  1871)  declarei  ; 
"Diaeolotion  of  partnershipe  for  a  term  cannot  be  demanded  by  one  of 
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perfect  coincidence  with  the  doctrine  of  the  comiiioii 
law, 

^  295.  An  incapacity  of  a  different  sort,  but  which 
leads  directly  to  the  same  right  of  dissdution,  is  that 
of  insanity ;  for  it  is  obvious,  that,  under  such  cir- 
cumstances, the  business  either  cannot  be  carried 
on  at  all,  or  not  as  beneficially  for  all  the  parties,  as 
was  contemplated  in  the  formation  of  the  original  part- 
nership. Indeed,  theoretically  speaking,  as  insanity 
amounts  to  a  positive  incapacity  of  the  party  to  contract 
during  its  continuance,  and  as  the  supposed  agency 
and  authority,  given  by  each  partner  to  the  others 
to  transact  the  business  of  the  partnership  in  the 
name  of  all,  may  be  deemed  during  the  like  period 
to  be  suspended  or  revoked,^  the   natural  condusion 


the  partners,  before  the  term  agreed,  unlesi  for  just  motives,  as  wheie 
another  partner  fails  in  his  engagements,  or  that  an  habitaal  infirmitj 
renders  him  unfit  for  the  affairs  of  the  partnership,  or  other  similar  cases, 
the  lawfulness  and  weight  of  which  are  left  to  the  arbitration  of  jodgea." 
Ante  §  274.  See  also  Code  of  Louisian,  (1825,)  art  2858,  2859,  which 
declares ;  "  Although  the  partnership  may  have  been  entered  into  for  a 
limited  time,  one  of  the  partners  may,  provided  he  has  a  just  cause  for 
the  same,  dissolve  the  partnership  before  the  time,  even  although  incon- 
veniences might  result  for  the  partners,  and  although  it  might  hare  been 
stipulated,  that  the  partners  could  not  desist  from  the  partnership  befote 
the  stipulated  time.  There  is  just  cause  for  a  partner  to  dissolve  the 
partnership  before  the  appointed  time,  when  one  or  more  of  the  partnen 
fail  in  their  obligations,  or  when  an  habitual  infirmity  prevents  him  from 
devoting  himself  to  the  affairs  of  the  partnership,  which  require  bis  pree- 
ence  or  his  personal  attendance.** 

^  Story  on  Agency,  §  481.  —  The  following  note,  appended  to  that 
section,  may  not  be  unimportant  upon  the  point  here  under  consideta- 
tion.  "  This  is  clear,  where  the  party's  lunacy  is  established  under  an 
inquisition,  or  where  he  is  put  under  guardianship.  But  some  doabt 
seems  to  be  entertained,  whether,  before  such  inquisition  or  guardian- 
ship, there  is  any  implied  suspension  or  revocation  of  the  agent's  au- 
thority. Mr.  Bell,  (1  Bell,  Comm.  §  413,  p.  395,  396,  4th  edit;  Id.  p. 
489,  5th  edit)  considers  insanity,  not  so  established,  to  be  no  suspensioo 
or  revocation  of  the  authority.    He  says ;  '  Insanitj  is  to  be  judged  of 
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would  seem  to  be,  that  no  valid  act  can  be  done, 
or  contract  can  be  made,  during  the  insanity  of  any 


difforently.  There  ii  here  neither  an  implied  natoral  termination  to  the 
aathority ;  nor  ii  there  an  existing  will  to  recall  the  former  appointment ; 
nor  Is  the  act  notorious,  by  which  the  public  may  be  aware  of  such  &]]• 
are  of  capacity.  It  was  to  this  interesting  question  chiefly,  that  the 
metaphysical  discussion,  to  which  I  have  already  alluded,  was  applied. 
Bat,  the  strong  practical  ground  of  good  souse,  on  which  the  question 
was  disposed  of,  as  relative  to  the  public,  was,  that  insanity  is  contra- 
distingaished  from  death  by  the  want  of  notoriety ;  that  all  general  dele- 
gations of  power,  on  which  a  credit  is  once  raised  with  the  trading 
world,  subsist  in  force  to  bind  the  granter,  till  recalled  by  some  public  act 
or  individual  notice;  and  that,  while  they  continue  in  uninterrupted 
operation  relied  on  by  the  public,  they  are,  in  law,  to  be  held  as  avail- 
able generally ;  leaving  particular  cases  to  be  distinguished  by  special 
circunvtances  of  mala  fides.  The  question  does  not  appear  to  have  oc- 
coired  in  England ;  but,  the  opinion  of  very  eminent  English  counsel 
was  taken  in  a  case,  which  was  tried  in  Scotland,  and  tbcy  held  the 
acts  of  the  procurator  to  be  effectual  to  the  public  against  the  estate  of 
the  person,  by  whom  the  procuratory  was  granted.*  He  states,  in  his 
note  (l)y  the  Scottish  case,  in  tlie  following  words ;  '  Pollock  against 
Patterson.  The  case,  in  which  this  question  occurred  to  be  tried,  was 
compromised,  and  I  had  imagined  was  not  reported.  But,  aHer  I  had 
prepared  a  note  from  my  own  papers,  to  subjoin  here,  I  found  the  case 
well  and  ably  reported  in  the  Faculty  Collection,  to  which  I  refer  the 
reader.  The  opinions  of  the  judges  are  peculiarly  worthy  of  perusal ; 
not  being  confined  to  the  narrow  state  of  the  question,  as  it  occurred 
technically,  but  extending  to  a  large  and  comprehensive  discussion  of 
the  general  question,  as  to  the  effect  of  insanity  on  such  powers.  10th 
December,  1811, 14  Fac.  Coll.  3G9.*  In  note  (2),  he  refers  to  the  opin- 
ions of  counsel  taken  in  England,  in  these  words ;  *  Ailer  stating  the 
terms  of  the  procuration,  as  on  this  and  the  preceding  page,  and  that, 
after  the  insanity  of  the  granter,  the  procurator  had  continued  to  cany 
on  the  business  of  a  banker  for  the  principal,  the  question  put  was, 
Whether,  in  these  circumstances,  the  transactions  of  Mr.  John  Patterson, 
under  his  fathei's  procuration,  are  good  to  those,  who  transacted  with 
him  from  the  date  of  it  to  the  period  of  stopping.'  The  answer  by  Sir 
Vicazy  Gibbs,  (afterwards  Lord  Chief  Justice  of  the  Common  Pleas,)  Sir 
Samuel  Romilly,  and  Mr.  Adam,  (now  Lord  Chief  Commissioner  of  the 
Scottish  Jury  Court,)  was,  *  We  think  they  are  good.*  Mr.  Chancellor 
Kent,  in  his  Commentaries,  inclines  to  the  same  opinion.  3  Kent, 
Comm.  Lect.  41,  p.  645, 4th  edit  Would  a  deed  or  a  sale,  executed  per- 
sonally by  a  party  manifestly  insane  at  the  time,  be  valid  ?  If  not,  can 
his  agent  be  in  a  better  condition  ? 
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partner,  which  should  be  binding  upon  the  partner- 
ship.  The  common  law,  however,  does  not  in  this 
respect  follow  out  the  theoretical  principle ;  but,  upon 
grounds  of  public  policy  or  convenience,  holds,  that 
insanity  does  not  ordinarily  per  se  amount  to  a  posi- 
tive dissolution  of  the  partnership ;  but  only  to  a 
good  and  sufficient  cause  for  a  Court  of  Equity 
to  decree   a  dissolution.^      We   say  (ordinarily ;    fdr. 


'  ^  Sayer  v.  Bennet,  1  Cox,  R.  107 ;  Pearce  v.  Chamberiain,  1  Vea.  R. 
34, 35 ;  Wrexham  v.  HuddlestoD,  1  Swanst  R.  514,  note,  and  see  ibid. 
the  Reporter's  note ;  Waters  r.  Taylor,  2  Ves.  Sl  Beames,  299,  903,303; 
Kirby  v.  Carr,  3  Yoange  &  Coll.  R.  184 ;  Jones  v.  Noy,  2  Mylne  &  Keeo, 
125;  1  Story  on  Eq.  Jurisp.  §  673;  3  Kent,  Comoi.  Lect  4a  p.  58,  4th 
edit ;  Watson  on  Partn.  ch.  7,  p.  382, 2d  edit ;  Oris  wold  v.  Wad^ngtoo, 
15  John.  R.  57,  Per  Mr.  Ch.  Just  Spencer. —  In  Sayer  v,  Bennet,  (1  Ccnc, 
107, 109),  Lord  Kenyon  (then  Master  of  the  Rolls)  said ;  **  I  think,  indeed, 
it  may  be  laid  down  as  a  general  rule  (without  considering  the  paiticn- 
lar  circumstances  of  the  case),  that  when  partners  are  to  contribate  skin 
and  industry,  as  well  as  capital,  if  one  partner  becomes  unable  to  contri- 
bute that  skill,  a  Court  of  Equity  ought  to  interfere  for  both  their  aakes ; 
for  both  have  stakes  in  the  partnership,  and  are  interested  in  having  it 
carried  on  properly  ;  and  the  Court  ought  to  see,  that  the  property  of  the 
party,  unable  to  take  care  of  himself,  should  be  taken  care  of  for  him. 
It  appears,  that  few  people  care  to  leave  the  management  of  their  prop- 
erty to  other  persons ;  and  as  a  lunatic  has  no  power  of  managing  hii 
own  property,  so  a  Court  of  Ekjuity  will  not  deliver  it  to  persona,  to  whom 
the  party  himself  has  not  committed  it  If,  therefore,  the  defendant  con- 
tinued in  the  same  situation,  as  he  has  been,  I  should  have  no  difficulty  in 
saying  that  the  partnership  ought  to  be  dissolved,  though  there  may  be  no 
precedent  for  the  purpose.  As  to  what  is  said,  with  respect  to  a  aob- 
stitute  for  defendant,  that  is  what  Sayer  never  intended  by  the  part- 
nership ;  he  never  meant  to  take  a  partner  from  a  Court  of  Equity.  The 
next  thing  is,  how  far  his  present  situation  ought  to  influence  the  Court 
I  think  I  may  say,  that,  if  it  were  clearly  established,  that  Bennet  had  re- 
covered his  senses,  and  there  was  no  probability  of  a  relapse,  it  would  be 
too  much  to  dissolve  the  partnership ;  (nor  if  it  were  otherwise,  coold 
this  Court  dissolve  it  with  a  retrospect  to  the  time  of  the  disorder's  com- 
mencing ;  for  as  his  capital  has  been  embarked,  during  all  that  time,  be 
must  have  the  profits  of  it).  If  I  was  clearly  satisfled,  that  Beimet  was  re- 
fltored  to  a  sound  mind,  and  could  afibrd  the  proper  assistance  to  Sayer, 
the  partnership  ought  not  to    be  dissolved.     In   Hnddlestone's 
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where  the  insanity  has  been  positively  ascertained, 
under  a  commission  of  lunacy,  or  by  the  regular 
judicial  appointment  of  a  guardian  to  the  lunatic,  it 
may  deserve  consideration,  whether  it  does  not  ipso 

it  does  not  appear,  what  was  the  extent  of  the  dejection  of  mind. 
Eretyhodj  knows,  that  it  is  very  frequent  for  persons  once  mad  to 
cover.    And  in  this  case  I  cannot  find,  what  the  apothecary  forms 
opinion  upon,  as  to  the  likelihood  of  Bennet*s  recovery.    I  am  astonisbedy 
that  neitiier  party  examined  Dr.  Monro;   he  ought  to  have  had  fte- 
quenl  and  recent  opportunities  of  seeing  him.     Every  lunatic  is  sop- 
posed  to  have  lucid  intervals;  and  it  might  be,  that  th^e  were  selected 
for  his  being  seen  by  these  witnesses ;  at  least  it  is  not  made  to  appear 
sufficiently  to  me.    His  family,  with  whom  he  has  lived,  ought  to  have 
stated  it.    Under  these  circumstances  I  have  great  difficulty.    On  the 
principle  I  have  no  doubt ;  but  I  cannot  tell,  how  the  circumstances  ap* 
ply.    I  most  therefore  direct  a  new  kind  of  inquiry,  which  is,  the  roaster 
must  inquire,  whether  Bennet  is  now  in  such  a  state  of  mind,  as  to  be 
able  to  conduct  this  business  in  partnership  with  Mr.  Sayer  according  to 
the  articles  of  copartnership ;  for  if  he  has  merely  a  ray  of  intellect,  I 
ought  not  to  reingrafl  him  in  his  partnership,  and  that  in  mercy,  tp 
2K>th,  for  the  property  of  both  is  concerned ;  and  he,  who  cannot  dispoee 
of  his  property  by  law,  must  be  restrained  here.    I  have  therefore  no 
manner  of  doubt  of  the  principle.**    In  Waters  v.  Taylor,  ( 3  Ves,  Ik 
.Beanies,  299, 302,  303),  Lord  Eldon  said ;  *<  It  was  supposed,  that  I  had 
Contradicted  Lord  Kenyon's  doctrine   in  Sayer  v.  Bennet    Certaiely 
X    did  not  contradict  that  doctrine ;  noi^  did  I  make  any  decree,  which 
4uly  considered,  was  an  assent  to  it    The  case  was  no  more  than  this  ; 
^^ne  partner  becoming  a  lunatic,  the  others  thought  proper  by  their  ow^ 
^.ct  to  put  an  end  to  the  partnership;  which  they  had  no  right  to  do,  if 
:^e   had  been  sane ;  and  they  continued  to  carry  on  the  business  with 
capital ;  not  being  able  to  state,  what  was  his,  as  a  creditor^  and 
bat  was  not  his,  as  a  partner.    That,  Lord  Kenyon  though^  affinrded  a 
ufficient  ground  for  saying,  the  partnership  was  not  determined ;  and  hie 
Iso  held,  that  one  partner  cannot,  on  account  of  the  lunacy  of  anotiiei^ 
ut  an  end  to  the  partnership;  but,  that  object  must  be  attained  through 
e    decree  <^  a  Court  of  Equity.    My  decision  wa^.  not  intended  either 
support  or  impeach  that ;  proceeding  upon  the  particular  circumstaneee 
the  case  before  me.    The  question,  whether  lunacy  is  tp  be  eonsideied 
dissolution,  is  not  before  me.    I  shall  therefore  say  no  moce  npo» 
than  this.    If  a  case  had  arisen,  in  whicji  it  was  dearly  established^ 
far  as  human  testimony  can  establish*  that  the  party  was  what  is- called 
1   incurable  lunatic,  and   he  had  by  the  articles  contracted  to  be 
'ways  actively  engaged  in  the  partnership^  and  it  was.  ther^fiire  ea 

Partn.  38 


446  PARTNERSHIP.  [CH.  XIII. 

facto  amount  to  a  clear  case  of  dissolution  of  the 
partnership  by  operation  of  law ;  since  it  immediately 
suspends  the  whole  functions  and  rights  of  the  party 
to  act  personally.^     The  Roman  law  seems  fully  to 


clear  as  human  testimony  can  make  it,  that  he  conldnot  patfbim  Iik 
contract,  there  could  he  no  damages  for  the  breach  in  conseqneoce  of 
the  act  of  God.  But  it  would  be  very  difficult  for  a  Court  of  Equity  lo 
hold  one  man  to  his  contract,  when  it  is  perfectly  clear,  that  the 
could  not  execute  his  part  <^  it  It  will  be  quite  time  enough  to 
mine  that  case,  when  it  shall  arise ;  for,  as  we  know,  that  no  lunacy  em 
be  pronounced  incurable,  yet  the  duration  of  the  disorder  may  be  kmg  or 
short ;  and  the  degree  may  admit  of  great  varie^.  I  would  boc,  thefs^ 
fore,  lay  down  any  general  rule  by  anticipation,  speculating  upcm  soeh 
circumstances.  I  agree  with  Lord  Thurlow,  that  the  jurisdiction  is  moit 
difficult  and  delicate,  and  to  be  exercised  with  great  caution.  In  Jones  «. 
Noy,  (2  M.  &  K.  125, 129,  190,)  Sir  John  Leach  (Master  of  the  RoUs) 
said ;  "  It  is  clear  upon  principle,  that  the  complete  incapacity  of  a  party  lo 
an  agreement  to  perform  that,  which  was  a  condition  of  the  agreement,  k 
a  ground  for  determining  the  contract  The  insanity  of  a  partner  n  a 
ground  for  the  dissolution  of  the  partnership,  because  it  is  immediate 
incapacity ;  but  it  may  not,  in  the  result,  prove  to  be  a  ground  of  disso- 
lution, for  the  partner  may  recover  from  his  malady.  When  a  partner, 
therefore,  is  affected  with  insanity,  the  continuing  partner  may,  if  he 
think  fit,  make  it  a  ground  of  dissolution.  But  in  that  case,  I  consider 
with  Lord  Kenyon,  that,  in  order  to  make  it  a  ground  of  dissolution,  ha 
must  obtain  a  decree  of  the  Court  If  he  does  not  apply  to  the  Court 
for  a  decree  of  dissolution,  it  is  to  be  considered,  that  he  is  willing  to 
wait  to  see,  whether  the  incapacity  of  his  partner  may  not  proTe  merely 
temporary.  If  he  carry  on  the  partnership  business  in  the  expectation, 
that  his  partner  may  recover  from  his  insanity,  so  long  as  he  continaes 
the  business  with  that  expectation  or  hope,  there  can  be  no  dissolution.* 
See  also  Qow  on  Partn.  ch.  5,  §  1,  p.  221,  3d  edit ;  Besch  v.  Frolick,  1 
Phill.  Ch.  R.  172. 

*  Story  on  Agency,  §  481.—  Mr.  CoUyer  (Collyer  on  Partn.  B.  2,  ch.  ^^ 
^  3,  p.  195, 2d  edit)  seems  to  think,  that  a  decree  for  a  dissolution  is  still 
necessary,  notwithstanding  a  commission  of  lunacy  has  found  the  partner 
a  lunatic.  The  case  of  Milne  r.  Bartlett,  cited  by  him  from  The  Jurist, 
(Eng.)  Vol.  3,  p.  358,  certainly  seems  to  support  the  view,  which  he  takes 
of  the  subject  But,  at  the  same  time,  it  cannot  escape  observation,  that 
the  point  was  not  made  at  the  Bar,  and  that  the  decree  would  have  been 
equally  correct,  if  it  had  proceeded  to  decree  an  account  upon  the  ground, 
that  the  dissolution  was  already  complete.    I  confess,  myself,  to  have 
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nent  or  confirmed  disqualification  to  perform  the  du- 
ties of  the  partnership.  If  the  insanity,  or  infirmity, 
or  other  disability,  be  of  a  temporary  or  fiigitive  na- 
ture ;  if  it  be  merely  an  occasional  malady,  or  acci- 
dental illness,  or  an  insanity,  admitting  of  long  lucid 
intervals,  or  mild  and  gende  in  its  character,  ansount- 
ing  to  litde  more  than  a  dejection  of  mind ;  if 
there  be  a  fair  prospect  of  recovery  within  a  reason- 
able time ;  then,  and  in  such  cases,  there  is  no  fit 
ground  for  a  Court  of  Equity  to  decree  a  dissolution ; 
for  every  partnership  must  be  presumed  to  be  enter- 
ed into,  subject  to  the  common  incidents  of  life,  such 
as  temporary  illness,  infirmity,  or  insanity.^  The 
case  must  be  far  more  stringent ;  the  hope  of  a  re- 
covery must  be  remote ;  the  character  of  the  disease 
must  be  permanent  and  confirmed ;  and  the  imprac- 
ticability of  resuming  the  partnership  duties,  until 
after  a  period  of  indefinite  and  doubtful  duration, 
must  be  apparent  and  decisive.^  Even  when  a  Court 
of  Equity  will  on  account  of  the  insanity  of  a  partner 
dissolve  the  partnership,  it  will  not  give  a  retrospective 
efiect  to  its  decree,  by  carrying  back  the  dissolution  to 


1  2  Bell,  Comm.  R  7,  ch.  %  p.  634, 5th  edit 

s  Gow  on  Partn.  ch.  5,  §  1,  p.  221,  222, 3d  edit ;  Id.  Soppl.  1841,  p.  64 ; 
Watson  on  Partn.  ch.  7,  p.  382, 2d  edit ;  Jones  v.  Noy,  2  Mylne  &  K.  125. 
-»  Mr.  Gow  has  well  said ;  ^  But,  as  the  duration  of  the  disorder  may  be 
piotracted  or  circumscribed,  and  the  degree  may  admit  of  variety,  it  'm 
impossible  speculatively  to  lay  down  any  genersd  rule  on  the  subject ; 
•ince  such  a  rule,  in  its  application,  must  vary  according  as  the  malady 
is  either  confirmed  insanity,  or  mere  temporary  illness,  or  dejection  ci 
mind,  and  according  as  the  prospect  of  recovery  is  speedy  or  remote. 
Each  case  must  be  governed  and  decided  by  its  own  peculiar  circomatan- 
ces.  However,  whatever  may  be  the  nature  of  the  disorder,  one  partner 
cannot,  in  consequence  of  such  an  affliction,  put  an  end  to  the  paitner- 
ahip  by  his  own  act ;  that  object  can  only  be  attained  through  the  me- 
dium of  the  decree  of  a  Court  of  Equity."  Sadler  v.  Lee,  6  Beavan,  R.  324. 
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the  time  when  the  insanity  commenced,  or  eren  to  the 
time  of  filing  the  bill ;  but  it  will  generally  confine  the 
dissdution  to  the  time  of  the  decree.^ 

^  298.  There  may  be^  and  indeed  are,  various  other 
dfcumstances    and    changes  of  state    or   condition^ 
which  may,  in  like  manner,  justify  a  Court  of  Equity 
m  dissotving  a  partnership ;  such,  for  example,  as  in 
the  caaes  already  hinted  at,*  of  the  long  absence  <tf 
me  partner  in  the  public  service;  or  his  protracted 
absence  abpoad  for  mere  personal  or  private  objects ; 
or  his  change  of  domicil  to  another  state  or  country  ;* 
or  his  voluntary  engagement  in  any  other  incompatible 
pursuits.     In  all  such  cases,  if  the  business  and  in- 
terest (^  the  partnership  •will  be  thereby  materially  ob- 
structed, or  suspended,  or  interfered  with  to  the  preju- 
dice of  the  other  partners,  it  will  fiimish  a  just  and 
reasonable  cause  for  a  Court  of  Equity  to  dissolve 
the   partnership.      The    Roman    law    on  this'  point 
speaks  at  once  the  language  of  common  sense  and 
puUic  ccmvenience/      There  are   other    incapacities 
and  disabilities,  which  operate,  ipso  factOj  a  dissolution 
of  the  partnership,  without  any  intervention  of  a  Court 
of  Justice ;  but  these  will  come  properly  under  con- 
sideration, when  we  treat  of  the  cases  of  dissolution 
l>y  mere  operation  of  law. 

^  299.  Analogous  to  the  cases  of  a  dissolution  by  the 
decree  of  a  Court  of  Equity  is  that  of  a  dissolution, 
^%¥hich  is  adjudged  by  the  award  of  arbitrators,  upon  a 


1  Bewh  V.  Frolick,  1  PhUl.  Ch.  R.  172, 176. 
*  Ante,  §  274, 201, 292. 

3  See  Whitman  v.  Leonard,  3  Pick.  R.  177, 179. 

4  Dig.  lib.  17,  tit  2,  L  16 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  68 ;  Pothler, 
^e  Society,  n.  152. 
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proper  submission  of  the  case  to  them  by  the  consent 
of  all  the  partners.  YiThere  there  is  a  direct  sabmis- 
sion  of  the  very  question  to  arbitrators  by  the  express 
terms  of  the  submission,  there  does  not  seem  to  be 
any,  the  slightest  diflSculty,  in  holding,  that  an  award 
in  the  premises,  direcdy  awarding  a  dissolution,  will, 
ipso  factOj  if  imimpeached  and  unimpeachaUe,  amount 
to  a  positive  dissolution.^  And  this  is  so  for  two  rea- 
sons ;  the  one  of  which  is,  that  it  is  competent,  in 
point  of  law,  for  the  arbitrators  to  make  such  an 
award  obligatory  upon  the  parties,  as  the  decree  ci  a 
tribunal  of  their  own  choice.^  The  other  is,  that  the 
dissolution  of  the  partnership  may  properly  be  treat- 
ed, as  made  with  the  consent  of  all  the  partners.' 

^  300.  The  question,  however,  may  arise,  and,  in- 
deed, has  arisen,  whether,  when  the  arbitrators  have 
not,  in  express  terms,  awarded  a  dissolution,  it  may 
nevertheless  be  implied  from  the  very  nature  and  ope- 
ration of  the  actual  clauses  of  the  award  itself.  And 
it  has  been  held,  that  it  may,  if  the  award  admits 
of  no  other  just  and  reasonable  interpretation.  Thus 
for  example,  if  it  is  awarded  by  the  arbitrators, 
that  the  affairs  of  the  partnership  shall  be  wound 
up,  or  that  all  the  partnership  property  shall  be  sold 
and  delivered  to  the  partner,  who  shall  become  the 
purchaser;  or  that  one  partner  shall  take  all  the 
property  and  pay  all  the  debts  of  the  partnership ;  in 
these  and  the  like  cases,  it  seems  to  be  clear,  that  a 


1  Watson  on  Partn.  ch.  7,  p.  383,  384, 2d  edit ;  Collyer  on  Partn.  B.  % 
di. %  $  2,  p.  152, 153,  2d  edit;  Gow  on  Part  ch.  5,  §  1,  p.  230, 3d  edit; 
Heaitii  V.  Sansom,  4  Barn.  &  Adolp.  R.  172 ;  Street  v.  Rigby,  6  Ves. 

9  Health  r.  Sansom,  4  Bam.  &  Adolp.  JT2. 
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dissdudon  of  the  partnership  is  positively  intended  by 
the  arUtrators.^ 

§  301.  The  only  other  important  question  of  a  prac- 
tical nature  under  this  head  is,  what  terms  in  the  sub- 
mission will  amount  to  an  implied  authority  to  the  ar- 
Htiators  to  dissolve  the  partnership.  Thus,  for  exam- 
ple, where  all  matters  in  difference  between  the  part- 
ners are  referred  to  arbitrators,  if  they  should  award  a 
dissolution  of  the  partnership,  it  may  be  made  a  ques- 
tion, whether  the  arbitrators,  by  such  an  award,  have 
not  exceeded  their  authority.  In  a  case  of  this  scNrty 
the^ourt  held,  that  under  such  a  submission  it  was 
oleaily  within  the  scope  of  the  authority  of  the  arbi- 
trators to  award  a  ^ssolution  of  the  partnership.* 

§  302.  We  come,  in  the  next  place,  to  the  consider- 
<ation  of  the  dissolution  of  partnership  by  mere  opera- 
tion of  law.     And  this  is  divisible  into  various  heads. 
^1.)  Dissolution  by  the  change  of  the  state  (status) 
^Dr  condition  of  one  or  more  of  the  partners.     (2.)  Dis- 
-^^olution  by  the  transfer  of  the   property  of  one  or 
of  the  partners  by  their  own  act,  or  by  the  act 
if  the  law.     (3.)  Dissolution  by  the  bankruptcy  and 
nsolvency  of  one  or  more  of  the  partners.     (4.)  Disso- 
lution by  a  public  war  between  the  countries,  of  which 
e  partners  are  respectively  suljects.     (5.)  Dissolution 
y  ^e  death  of  one  or  more  of  the  partners.     These 
eads  may  seem  somewhat  to  run  into  each  other; 
ut   a   distinct  consideration  of   them,   in   the  order 
-sated,  may  enable  us  to  see  the  principles  applicable 


I  Heath  v.  Sanscffta.  4  Barn.  &   Adolp.  172 ;  Byers  v.  Van  Deaaen,  5 
end,  R.  268. 
>  Green  v.  Waring,  1  Wm.  Black.  R.  475. 


such  change  of  state  or  condition.  To  this  h< 
might  refer  the  case  of  persons,  who,  heing  pa 
are  put  under  actual  tutelage  or  guardiaoshi] 
are  hy  the  local  law  disabled  to  act,  sui  juris  ,*  a 
persons  becoming  insane,  idiotic,  spendthril 
otherwise,  from  excessive  weakness  or  vice, 
placed  under  tutelage  or  guardianship ;  *  for  the  < 
uance  of  the  partnership  contract  would  seem  ju 
rily  founded  upon  the  personal  capacity  of  the 
nei  to  act  and  bind  himself  in  the  partnersUp 
actions.  We  have  edready  seen,  how  this  sub 
dealt  with  in  the  Roman  and  foreign  law.* 

^  304.  So,  again,  the  same  result  will  arise 
common  law,  where  a  party  has  lost  his  capa 
act  sui  juris,  by  reason  of  his  oudawiy,  or  con 
and  attainder  of  felony,  or  treason.^  These  tn 
cases  are  not  only  founded  upon  the  persona) 
pacity  of  the  parties ;  but  also  upon  the  furthe 
sideration,  that  by  the  attainder  the  crown  bf 
entitled  to  all  the  partoership  effects  by  virtue 
prerogative  ;  that  is  to  say,  to  the  moiety  or  sb 
the  convict-partner,  by  way  of  forfeiture ;  and 
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moiety  or  shares  of  all  the  other  innocent  partners, 
upon  the  extraordinary  (if  it  does  not  deserve  the 
stronger  epithets  of  extravagant  and  oppressive)  tech- 
nical doctrine,  that  it  is  beneath  the  dignity  of  the 
crown  to  become  a  joint  tenant,  or  a  tenant  in  common 
with  a  sulgect,  and,  therefore,  the  king  shall  take 
the  whole  by  his  prerogative.^    No  such  doctrine  has 


1  CoUjer  on  PartiL  B.  1,  ch.  2,  §  2,  p.  71, 72, 2d  edit ;  Watson  on  Pavtn. 
ch.  6,  p.  377, 2d  edit ;  Gow  on  Partn.  ch.  5,  §  1,  p.  216, 217, 3d  edit— 
Mr.  Watson  (p.  377,  378)  has  stated  the  reasons  of  the  doctrine,  and  iti 
hardship  in  the  following  tenns ;  *'  Before  conclnding  this  chapter  upon 
the  death  of  partners,  it  may  be  proper  to  consider  the  consequences  of 
one  partner  becoming  civilly  dead,  by  outlawry  or  by  attainder  for  trea- 
son or  felony.    The  outlaw  or  convict,  being  dead  in  law,  incapable  of 
entering  into  any  contract,  bringing  any  suit,  or  holding  any  property,  it 
is  clear,  that  a  partnership,  in  which  he  was,  is  ipso  facto  dissolved.    He 
is  as  incapable  of  the  functions  of  a  partner  in  trade,  as  if  the  breath  had 
left  his  body.    The  effects  of  his  delinquency  are  extremely  severe  upon 
his  copartner,  who  remains  a  good  and  lawful  man.    And  here  is  one  of 
those  instances,  in  which  by  our  law  the  innocent  sufier  with  the  guilty ; 
which  rather  shock  us  at  first  sight,  but  which  may  be  well  contrived  for 
the  prevention  of  crime?,  and  the  general  good  of  the  commonwealth. 
Upon  the  outlawry  or  attainder  of  one  partner,  all  the  partnership  efiects 
hecome  vested  in  the  crown.    The  share  of  the  partner  outlawed  or 
attainted  is,  in  the  first  place,  forfeited  to  the  crown ;  whereby,  if  the  king 
Were  capable  of  being  so,  he  would  become  joint  tenant  or  tenant  in 
common  of  the  partnership  efiects  with  the  other  partner ;  but  as  this 
woald  be  inconsistent  with  the  digni^  of  the  monarch,  he  is  strictly  en- 
titled to  the  whole.    Sir  Wm.  Blackstone  says ;  "  The  king  cannot  have 
a  joint  property  with  any  person  in  one  entire  chattel,  or  such  a  one  as 
if  not  capable  of  division  or  separation.    But  where  the  titles  of  the  king 
and  the  subject  concur,  the  king  is  entitled  to  the  whole;  in  like  manner, 
u  the  king  cannot,  either  by  grant  or  contract,  become  a  joint  tenant  of  a 
chattel  real  with  another  person ;  but  by  such  grant,  or  contract  shall  be- 
come entitled  to  the  whole  in  severalty.    Thus,  if  a  horse  be  given  to  the 
king  and  a  private  person,  the  king  shall  have  the  sole  property ;  if  a 
bond  be  made  to  the  king  and  a  subject,  the  king  shall  have  the  whole 
penalty;  the  debt  or  duty  being  one  single  chattel;  and  so  if  two  per. 
SODS  have  the  property  of  a  horse  between  them,  or  have  a  joint  debt 
owing  them  on  bond,  and  one  of  them  assigns  his  part  to  the  king,  or  is 
attainted,  whereby  his  moiety  is  forfeited  to  the  Crown,  the  king  shall 
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ever  been  promulgated  in  America;  and  even  in 
England  it  has  become  obsolete  in  practice,  although 
it  is  still  a  subsisting  prerogative,  which  may  spring 
upon  and  produce  the  ruin  of  the  innocent  and  un- 
wary partners. 

^  305.  The  same  result,  (that  is,  a  dissdution  of 
the  parnership,)  without  any  of  the  odious  features 
attached  to  prerogative,  is,  under  the  like  circum- 
stances, fully  established  in  the  Roman  and  foreign 
law,  whenever,  by  a  change  of  die  state  or  conditicm 
any  one  of  the  partners  is  disabled  from  the  perform- 
ance of  the  appropriate  duties  of  the  partnership,  as  by 
the  loss  of  his  personal  liberty  and  power  of  action  by 
banishment,  or  by  bankruptcy,  or  by  insolvency,  or  by 
a  judicial  prohibition  to  act  in  his  business,  (mt  by  a 
confiscation  of  his  property,  or  by  his  civil  deatfa.^  In 
the  Roman  law  a  distinction  .was  taken  between  the 
cases  of  great,  and  intermediate,  and  of  small 


have  the  entire  horse  and  entire  debt  For,  as  it  is  not  conaisteiit  with 
the  dignity  of  the  crown  to  be  partner  with  a  subject,  so  neither  does  tho 
king  ever  lose  his  right  in  any  instance ;  but,  where  they  interfere,  his  is 
always  preferred  to  that  of  another  person.  From  which  two  principles 
it  is  a  necessary  consequence,  that  the  innocent,  thou^  anfortnnate 
partner,  must  lose  his  share  in  both  the  debt  and  the  horse,  or  in  any 
other  chattel  in  the  same  circumstances.'  One  good  effect  of  this  doc- 
trine, with  regard  to  partnership,  is,  that  it  may  render  a  man  caatiotts  as 
to  the  persons,  with  whom  he  forms  this  relation,  and  that  it  renders  it  his 
interest  to  strive  to  preserve  them  in  the  path  of  loyal^  and  virtue.  Be- 
sides ;  although  such  are  the  strict  rights  of  the  crown,  in  the  mild  spirit 
of  modem  times,  they  are  not  likely  ever  to  be  enforced,  either  against 
creditors  or  deserving  partners."  This  is  perhaps  the  best  apology,  which 
can  be  made  for  the  doctrine ;  but  it  is  impossible  to  disguise  either  its 
gross  injustice,  or  its  mischievous  tendency.  Why  should  innocent  per- 
sons be  at  the  mercy  of  the  Crown,  whether  they  are  to  be  involved  in 
positive  ruin  or  not  ?  The  case  of  the  late  Mr.  Fauntleroy  would  afiRvd 
a  striking  instance  of  the  terrific  results  of  such  a  prerogative. 
1  See  Griswold  v.  Waddington,  16  John.  R.  438, 491. 
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Inlides.    The  two  former  dissolved  the  partnership ;  the 
latter  did  not.     Pariler  (says  Pothier,  quoting  the  Di- 
gest) sohfUur  societas  capitis  diminutione  socii  maxitna 
out  media.    IKncj  ^*  PubliccUione  quoque  distrahi  sod- 
etatem  dixinms.     Quod  videtur  spectare  ad  universo- 
rum  bonorum  publicationemj  si  socii  bona  publtceniur. 
Nam  cum  in  ejus  locum  alius  succedat.pro  martuo 
habeiwJ^    Minima  autem  capitis  diminutione  nan  sol^ 
viiur.     Quocirca,  "  Si  jUiusfamilias  societatem  coieritj 
deinde  emancipatus  a  patre  faerit^  apud   Julianum 
qtuBtitUTj  an  eadem  societasj  duretj  an  vero  alia  sitj  si 
Jbrie  post  emancipationem  in  socieiate  duratum  est? 
Julianus  scripsitj  (Libro  14  Digestorum,)  eamdem  socie- 
tatem durare ;  initium  enim  in  his  contractibus  inspicien- 
^um.     Duabus  autem  a^tionibus  agendum  esse,  una 
Gdversus  patrem^  altera  adversus  Jilium ;  cum  patre,  de 
eoj  cujus  dies  ante  emancipationem  cessit;  nam  ejus 
^emporisj  quo  post  emancipationem  sodetas  duravitj  nihil 
^^yr^BStare  patrem  oportet ;  cum  JUio  autem,  de  utroque 
"e,  id  est,  de  tola  sodetate.     Nam  et  si  quid,  (in- 
itj)  sodusjilii,  post  emandpationem  filii,  dolofecerit, 
tj  non  patri,  sed  filio  actio  danda  est.^^    Similiter 
re  adrogatiane  sodi  solvetur  sodetas ;  non  tamen  ad 
^adrqgatorem  transibit.     Hoc  docet  Paulus ;  "  Sodetas 
^^fuemadmodum  ad  heredes  sodi  non  trandt,  iia  nee  ad 
^^3idr€igaiarem ;  ne  alioquin  inmtus  quis  socius  effidatur, 
rut   non  vult.    Ipse  autem  adrogatus  sodus  permanet ; 
et  d  filiusfamUias  emandpatusfuerit,permanebit  ^o- 
lus.^^  Aliud  in  servo;  nam  quum personam  non  haheai, 
\c  nid  ex  persona  domini  sodus  esse  posdt,  sequitur 


1  Dig.  Lib.  17,  tit  2, 1.  65,  §  12 ;  Pothier,  Pand.  Lib.  17,  Ut  2,  n.  61. 
>  Dig.  Lib.  17,  tit  2, 1.  58,  §  2;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  61. 
3  Ibid. 
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quod  hujus  manumissione  aul  alienatiane  solvatur  socie- 
ias.  Hoc  docet  Ulpianus ;  <*  Si  senms  mens  sodetatem 
cum  Titio  coieritj  et  alienatus  in  eadem  permanBerit^  po- 
test diet  J  dlienatione  servi  et  priorem  sodetatem  jmitoMy 
et  ex  integro  alteram  inchoatam;  atque  ideo  et  miki 
et  emptori  actionem  pro  socio  compeiere.  Itewij  tarn 
adversus  me,  quam  adversus  emptorem,  ex  his  causis^ 
qwE  ante  alienationem  indderunt,  dandam  actionem ; 
ex  reliquisy  adversus  emptor  em  solum.^^^  Pothier  as- 
serts the  same  to  be  the  doctrine  of  the  French 
law,^  and  it  is  now  positively  affirmed  by  the  Civil 
Code  of  France,  ^  and  the  Code  of  Louisiana.^ 


1  Pothier,  Pand.  Lib.  17,  tit  2,  n.  60,  61 ;  Doiiiat,B.  1,  tit  S^fS,  ttt  15; 
Dig.  Lib.  17,  tit  2, 1. 65,  §  12;  Id.  1.  58,  §  a^  Vinniufl  and  Heinecciuf 
haye  commented  on  this  subject  in  their  Commentaries  to  tbe  InrtituteB. 
Lib.  3,  tit  26,  §  7,  De  Publicatione,  p.  774,  edit  1777.  The  comment  is  as 
follows.  ^  Quod  Paulus,  dicte  L.  actione.  65,  §  pnblicatione.  19;  hoc  tit 
unde  hie  locus  desumptus  est,  dicit,  Publicatione  bonorum  socii  distrahi  so- 
cietatem,  hoc  Modestinus  et  Ulpianus  dixerunt,  societatem  solvi  capitis  de- 
minutione,  L.  4,  §  1,  d.  L.  venim.  63,  §  ult  eod.  Intelligunt  enim  capitis 
deminutionem  maximam  et  mediam,  cum  socius  severitatesenteotieant  in 
aervitutem  redigitur,  aut  in  insulam  deportatur,  quo  casu  bona  damnati 
publicari  solent,  L.  1,  de  bon.  damn.  L.  8,  §  1  &.  2,  qui  testam  fac.  Po- 
terat  hec  species  dissociationis  etiam  ad  prccedens  genua  lefetri,  ad 
eam  videlicet,  que  morte  socii  contingit  Quibus  enim  libeitas  ant 
civitas  adempta  est,  hi  jure  civili  pro  mortuis  habentur;  eoqoe  pertinet, 
quod  dicitur  in  d.  L.  verum.  63,  §  ult.  homines  interire  aut  morte,  aot  ma- 
xima et  media  capitas  deminutione.  Sed  et  alia  ratione  ad  sequens 
genus  referri  potest  Vinn.  Atqui  si  oberatns  bonis  cedit,  bona  non 
publicantur,  sed  vendantur ;  nee  is  pro  mortuo  habetur,  cujus  substantia 
veniit,  sed  cujus  bona  ob  delictum  consecrata  publicatave  sunt  Vide  L^ 
63,  §  10,  L.  58,  L.  65,  §  1  &.  2,  ff  pro  Soc.  HxurKcc.** 

«  Pothier,  de  Society,  n.  147, 14a 

3  Code  Civil  of  France,  art  1865. 

4  Code  of  Louisiana,  (of  1825,)  art  2847.  —  It  has  been  held  bj  the 
Supreme  Court  of  Massachusetts,  that  the  absconding  of  one  partner  is 
a  dissolution  of  the  partnership,  between  the  parties,  and  as  to  third 
persons,  who  had  notice  thereof.  Whitman  v.  Leonard,  3  Pick.  R.  177, 
179. 
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^  SOS.  Again ;  the  marriage  of  a  female  partner 
willt  at  the  common  law,  {or  the  like  reason,  create 
a  diflM>liit]oa  cS  the  partnership  by  mere  operation  of 
law ;  for,  in  the  first  place,  bj  the  marriage,  all  her 
personal  property  and  effects  are  transferred  to  and 
belong  to  her  husband  in  Ins  own  right,  unless  indeed 
there  be  some  reserration  or  valid  contract  to  the 
contrary ;  ^  and  in  the  next  place,  the  marriage  creates 
a  positive  personal  incapacity  on  her  part  any  for^ 
ther  to  enter  into,  or  to  bind  herself  by  any  contract.* 

^  307.  In  the  next  place,  as  to  dissolution  by  a  rdr 
untaiy  assignment  by  one  or  more  of  the  partners  of  all 
his  right,  title,  and  interest  in  tiie  partnership  property. 
It  seems  now  well  established  at  the  coounon  law,  that 
if  erne  partner  does  make  such  a  voluntary  assignment 
€3i  all  right,  tide,  and  interest  in  the  poftpership  prop* 
ertj  and  effects,  that  will  at  once  dissolve  the  partner* 
ship,  and  convert  the  assignee  or  purchaser  into  a 


1  1  Black.  Comm.  443,443, 444;  2  Story  on  Eq.  Juriipu  §  1367. 
*  Aid. ;  Gow  on  Partn.  ch.  5,  §  1,  p.  226,  3d  edit. ;  Watson  on  Paitn. 
7,  p.  864;  d  Bell,  Comm.  B.  7,  ch.  2,  p.  034,  5th  •dit ;  Griswold  f^ 
"^y aldington,  15  John.  R.  57,  82.  — Mr.  Gow  and  Mr,  Watson  treat  Hm 
as  doubtfiil.  although  their  opinions  coincide  with  that  expressed  in 
text    The  point  seems  to  have  been  directly  decided  by  Lord  Eldon 
Mm  Nerot  o.  Bumand,  4  Russ.  R.  247, 960.    He  thsie  said ;  "The  neoU 
^^iiestioa  is,  When  did  the  partnership  terminate  ?    It  was  a  partnenddp 
JPbr  no  definite  period;  and  either  party  therefore  might,  at  any  hkh* 
xneDt,  have  pot  an  end  to  it  by  notice.    Miss  Nerot  married  Mr.  Bumand^ 
"^rithout  consulting  her  brother,  or,  at  least,  without  his  assent   If  she  chose 
so  to  change  her  situation,  as  to  make  Mr.  Nerot,  in  point  of  fact,  if  the  part- 
-nersfaip  went  on,  a  partner  with  Bumand,  Mr.  Nerot  had  a  right,  the  mo- 
ment he  received  notice  of  that  step,  to  act  upon  it,  and  say ;  <  Your  marriage 
has  put  an  end  to  the  partnership.'    No  delay  took  place  in  that  respect ; 
lor  the  bill  was  filed  as  early  as  Hilary  term,  1820,  the  marriage  having 
taken  place  towards  the  close  of  the  preceding  year.    I  agree,  therefore 
with  the  Vice  Chancellor,  in  saying,  that  the  partnership  was  dissolved  on 
the  ]6th  of  September,  1819."   See  also  Gow's  Supj^ement,  1841,  p.  61 

Partn.  39 
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tenant  in  common  with  the  other  partners.^  If  the 
assignment  be  bandjide^  and  unexceptionable  in  other 
respects,  this  would  seem  to  be  the  necessary  opera- 
tion of  law  upon  such  an  act ;  for,  (as  we  have  al- 
ready seen,)  every  partnership  being  founded  in  the 
voluntary  consent  of  all  the  parties  thereto,  and  that 
consent  being  founded  upon  a  delectus  persanarum^  no 
partner  has  any  right  whatspever  to  introduce  a  mere 
stranger  into  the  firm,  without  the  consent  of  ail  the 
other  partners ;  ^  and  if  such  consent  is  given,  then 
it  becomes,  to  all  intents  and  purposes,  the  substitu- 
tion of  a  new  partnership  for  the  old  one.  And  this 
is  equally  the  doctrine  of  our  law,  and  of  the  Roman 
law,  and  of  the  modem  foreign  law.'  The  Roman 
law  states  the  rule  and  the  reason  of  it  in  very  suc- 
cinct and  expressive  terms.  Cum  enim  societas  conn 
sensu  contrahaturj  socius  mihi  esse  rum  potest^  quern  ego 
socium  esse  nolui^ 

^  308.  Indeed,  there  never  could  be  any  doubt,  that 
a  general  assignment  by  one  or  more  partners  will  pro- 
duce this  effect,  when  the  partnership  is  for  an  in- 
definite period,  and  determinable  at  will ;  for,  in  such 
a  case,  the  assignment  per  se  operates  at  once  as  a 
dissolution,  upon  due  notice  thereof  by  the  party 
making,  or  receiving  the  assignment.  The  only 
p6int  open  for  discussion  seems  to  be,  whether  the 


1  Marquand  v.  President  and  Directors  of  N.  York  Mannf.  Co.  17  John. 
R.  525 :  Ketcham  v.  Clark,  6  John.  R.  144;  ante,  §  272 ;  3  Kent,  Comm. 
Lect  43,  p.  59,  4th  edit ;  Rodrigues  v.  Heffeman,  5  John.  Cb.  R.  417, 
428 ;  Nicoll  r.  Mumford,  4  John.  Ch.  R.  522,  525. 

9  Ante,  §  5;  Inst  Lib.  3,  tit  26,  §  5, 8;  3  Kent,  Comm.  Lect  43,  p. 
59,  4th  edit ;  Ex  Parte  Barrow,  2  Rose,  R.  252,  253,  254 ;  Murray  «! 
Bogert,  14  John.  R.  318 ;  Kingman  v.  Spur,  7  Pick.  235. 

3  Ante,  §  5;  Inst  Lib.  3,  tit  26,  §  8. 

4  Dig  Lib.  17,  tit  2,  L  19 ;  Pothier,  Pand.  Lib.  17,  tit  2,  d.  28 ;  ante,  §  5. 
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same  conclusion  ought  to  be  adnutted,  when  the  part- 
nership is  for  a  fixed  or  definite  period,  and  the  assign- 
ment is  made  within  that  period,  in  contravention  of 
the  partnership  articles.  And  it  has  been  held,  that  if 
the  assignment  is  made  hondfide^  it  operates,  ipsofactOj 
as  a  dissolution  of  the  partnership,  since  the  purchas- 
er is  not  compellable  to  become  a  partner,  nor,  on  the 
other  hand,  are  the  other  partners  compellable  to  ad- 
mit him  as  such.^ 


^  Per  Ld.  Demnan  in  Heath  v.  Sansom,  4  Barn.  Sl  Adolp.  175 ;  Mar- 
qnand  v.  Pres.  and  Directors  of  N.  York  Manuf.  Ca  17  John.  R.  525,  5S9, 
535. — On  this  occasion  Mr.  Chancellor  Kent  said;  **The  suit  was  for  a 
settlement  of  partnership  account,  on  the  ground  of  its  dissolution  by 
the  act  of  Fitch,  one  of  the  partners.    He  became  indebted  to  the  New 
York  Manufacturing  Company,  in  a  very  large  amount,  which  he  was 
unable  to  pay,  and  accordingly,  on  the  14th  of  April,  1814,  he  assigned 
over  to  them  all  his  share,  or  undivided  estate  and  interest  in  the  copart- 
nenhip  between  him  and  the  appellants.    In  May  following,  Fitch  ac- 
tually stopped  payment,  and  became  insolvent    It  was  contended,  oa 
^e  part  of  the  Manu&cturing  Company,  that  the  copartnership  was  dia- 
molved  by  the  assignment,  in  April,  or,  at  least,  by  the  insolvency,  in 
2£my.    This  was  denied  on  the  part  of  the  appellants,  on  the  ground,  that 
l>j  the  original  articles  of  copartnership,  it  was  to  continue  until  dis- 
solved by  the  death  of  one  of  the  parties,  or  until  two  of  them  should 
^eooand  a  dissolution.    According  to  the  constraction  given  to  the  arti- 
cles by  the  appellants,  they  had  a  right  to  keep  the  capital  of  Fitch  in  their 
^toade  or  concern,  notwithstanding  any  assignment  of  his  property  to  his 
«»editoiB,  and  notwithstanding  an  actual  insolvency  on  his  part    I  was 
^>f  o|Hnion,  that  the  partnership  was  dissolved  by  the  assignment,  and 
"^iiat  the  appellants  were  accountable  for  all  the  interest  of  Fitch  in  the 
pital  and  in  the  profits  of  the  concern.    I  do  not  mean  to  say,  that  a 
olantary  assignment,  by  Fitch,  of  his  property  to  his  creditors  may  not 
a  breach  of  his  contract  or  covenant  with  his  copartners.    The  question, 
between  them,  under  their  articles  of  agreement,  it  was  not  necessary 
discuss.    But  the  creditors  of  one  copartner,  who  take  his  property  by 
i^punent,  or  on  execution,  cannot  be  involved,  against  their  consent, 
the  responsibilities  of  a  copartnership.    The  capital  stock,  or  interest 
of  a  partner,  is  certainly  liable  to  his  separate  debts.    His  creditors  are 
entitled  to  it,  without  the  risk  and  burden  of  being  partners.    An  act  of 
l»ankruptcy,  says  Lord  Mansfield,  (Cowp.  448,)  is  a  dissolution  of  the 
ptartnership,  not  only  by  virtue  of  the  statutes  of  bankruptcy,  but  from 
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§  309*  The  like  rule  seems  to  have  prevailed  in  the 
Rcxnaii  law;  for  there  an  assignment,  bj  a  debtor 

the  necesnty  of  tiie  thing',  since  wmgneen  cannot  carry  on  a  trade. 
AecMding  to  the  doctrine  on  the  part  of  the  appellantiy  a  |iar^  may 
lock  up  his  capital  in  a  mercantile  house  by  such  an  agreement  as  the 
one  in  this  case,  and  it  mdst  remain  untouched,  without  the  consent  of 
hto  copartners,  daring  hai  IHb.  If  the  creditors  take  it  by  assignment, 
they  must  become  partners  in  the  firm,  and  can  only  touch  tiie  yearly 
profits,  and  roust  be  liable  to  the  yearly  losses,  and  for  all  the  engage- 
ments of  the  firm.  This  doctrine  appears  to  me  to  be  too  unreaeonabie, 
and  too  inconvenient,  to  be  endured."  This  decree  was  affirmed  unani- 
mously by  the  Court  of  Errors ;  and  on  that  occasion  Mr.  Justice  Wood- 
ardrth,  in  delivering  the  Opinion  of  the  Court,  said ;  ^  An  amgnment 
made  by  the  party  himself,  nnder  circumstances  like  the  present,  pro> 
duces  the  same  result;  in  both  cases,  they  give  rise  to  a  state  of  things 
altogether  incompatible  with  the  prosecution  of  a  partnentiip  concern, 
commenced,  and  previously  Conducted  by  the  bankrupt  and  his  former 
copartner.  It  is  perfectly  clear,  that  a  new  partner  cannot  be  admitted 
without  consent  This,  ex  vl  termini,  implies,  that  even  consent  would 
be  nugatory,  unless  the  assignee  elected  to  become  a  partner;  where 
he  does  not  so  elect,  but  (as  in  the  present  case)  insisai  on  a  diviaion 
of  the  property,  the  demand,  according  to  acknowledged  principles^ 
cannot  rightfully  be  denied.  That  a  rule  of  this  kind  will,  in  some  cases, 
and  probably  in  the  ptBsent,  bear  hard  on  the  partners  opposed  to  a  dis- 
eolution,  is  not  to  be  doubted.  But  its  inconveniences  are  more  than 
counterbalanced,  by  the  superior  benefits  arising  from  its  application. 
There  is  another  insuperable  difficulty  opposed  to  a  continuance  of  the 
partnership,  and  that  arises  fVom  the  character,  in  which  the  respondents 
are  placed.  How  can  they  become  partners  with  Marquand  Sl  Barton  ? 
Hiey  are  a  corporate  body,  and  act  as  trustees  for  the  benefit  of  the 
stockholders.  The  bank  had  no  power  to  become  partners  with  tlie  ap- 
pellants; it  was  not  within  their  corporate  privileges.  It  will  not  be 
pretended,  that  in  ^e  situation  Fitch  was  placed,  he  had  not  a  right  to 
assign  his  interest,  and  that  it  passed  under  the  assignment  to  the  re- 
spondents. I  conclude,  therefore,  that  the  assignment  by  Fitch,  per  se, 
dteolved  the  partnership.  In  the  case  of  Ketcham  and  Black  v.  Clark, 
(6  Johns.  R.  144,)  where  one  of  the  partners  had  executed  an  aseign- 
ment  of  all  his  right  in  the  partnership  property  and  debts,  it  is  said,  that 
*  This  act  was,  of  itself,  a  termination  of  the  partnership.'  But  there 
being  no  evidence  of  any  public  notice  of  the  dissolution,  nor  any  special 
notice  to  the  party  afterwards  dealing  with  the  firm,  on  that  ground  the 
partners  were  held  liable.  As  between  themselves,  the  point  appeared 
to  be  conceded.**    See  also  3  Kent,  Comm.  Lect  43,  p.  59, 4th  edit 
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oppressed  with  debt,  of  all  his  tide  and  interest  in  the 
property  of  the  partnership,  for  the  benefit  of  his 
creditors,  was  deemed  a  dissolution  of  the  partner- 
ship. Item,  (say  the  Institutes)  si  qms  ex  sociisy  mole 
debiU  pnegravatt^^  bonis  suis  cesserit^  et  idea  propter 
publica  aiU  privata  debita  substantia  ejus  veneat^  solm- 
iur  societas.  Sed,  hoc  casu,  si  adhuc  consentiant  in 
societatemj  nova  videtur  incipere  societas} 

^  310.  The  authority  of  one  partner  voluntarily  to 
assign  a  part  of  the  partnership  pN)perty  in  payment 
of,  or  as  security  for,  the  debts  thereof,  has  been  al- 
ready considered,  as  also  has  been  the  authority  of 
one  partner  to  assign  the  entire  partnership  property 
for  the  payment  of  the  debts  due  to  all  creditors  of 
the  partnership.'    No  one  can  doubt,  that  the  former 
is   perfecdy  valid  and  obligatory;  and   that  thereby 
the  property  is  severed  from,  and  ceases  to  belong  to, 
the  partnership.     If  the  latter  be,  (as  has  been  strenu- 
ously contended,)  also  valid,  but  of  which  nevertheless 
serious  doubts  may  be  entertained,  especially  where 
the  partnership  is  for  a  term  of  years,  as  yet  unexpired, 
then  it  must  be  admitted,  that  it  will  amount,  by  op- 
eration of  law,  to  a  dissolution  of  the    partnership ; 
£>r  the  case  then  falls  within  the  scope  of  the  doctrine 
^ready  stated  in  cases,  where  the  entire  thing,  consti- 
'luting  the  foundation  and  olject  of  the  partnership, 
xs  extinct.^ 


I  IjibL  Lib.  3,  tit  26,  §  8 ;  Vinnius,  Comment  acL  Id.  Su  ante,  $  393, 
^293;  Domat,  B.  1,  tit  8,  §  5,  art  12. 

9  Ante,  §  101,  and  note  3 ;  Tapley  v.  Butterfield,  1  Mete.  R.  515. 

3  Ante,  §  101,  and  note  3,  and  §  ^,  281 ;  Havens  v.  Hussey,  5  Paige, 
R.  30, 31 ;  Hitchcock  v.  St  John,  1  Hoffm.  R.  511 ;  Anderson  v.  Tomp- 
kins, 1  Brock.  R.  456;  Pierpont  v.  Graham,  4  Wash.  Cir.  R.  232;  Tap- 
ley  V.  Botteifield,  1  Mete.  R.  515. 
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^  31 L  The  next  question  is  as  to  the  opemtkm  of 
an  inyoluntary  assignmenti  or  aa  assignment  tn  tim* 
torn,  under  judicial  process  and  proceedings.  We 
have  already  aeu^  ^  that  a  separate  creditor  of  any  one 
partner  may  sei»  and  sdU  the  ri^t^  tide,  and  interest 
of  that  partner  m  the  partnership  goods  and  efieclB» 
under  a  separata  judgment  and  execution  agunst  him. 
The  execution  may  be  levied  upotit  the  whole  of  the 
tangiUe  goods  oad  effects  of  the  partneishipt  or  upon 
a  part  thereof;  9md  in  each  case  it  is  good  to  the  ex- 
tent of  the  jud^mest  debtor's  right,  tide,  and  interest 
therein,  as  it  ishall  ultimately  appear  upon  the  final 
acyustment  and  settlement  of  the  partnership  cob* 
tems.^  But,  bs  soon  as  the  levy  and  sale  are  oom* 
l^eted  under  the  execution,  the  purchaser  of  the 
goods  or  efiedts  becomes,  by  mere  operation  of  ktw^ 
a  tenant  in  common  diereof  with  the  other  partners ; 
if  the  levy  and  sale  be  of  a  part  only,  then  of  that 
part;  if  of  tbe  whde,  then  of  the  entirety.'  But 
iu  each  case  the  legal  result  is  the  same,  ^at  is  to 
say,  it  amounts  to  a  dissolution  of  the  partnerdbip 
to  the  extent  of  the  right,  tide,  and  int^re^  levied 
upon  and  sdd  under  the  execution.  If  the  levy  is  erf*  a 
part  of  the  partnership  property,  there  is  a  severance, 
pro  tanto^  of  the  partnership  interest  therein ;  if  of 
the  whole,  then  there  is  a  severance  of  the  entirety/ 


1  Ante,  §  261  to  263. 

sibid. 

9  Ante,$361toQ63;l)9tm7<mEq.Jtiritp.$677,678;M<x^ 
2  John.  Cb.  R.  548;  Dutton  v.  Mornsmi,  17  Ves.  194,  906;  Alka  «. 
Wells,  22  Pick.  R.  450. 

4  6ow  on  Partn.  ch.  3,  §  1,  p.  229, 8d  edit ;  3  Kent,  Comn.  Leet  43, 
p.  59,  4th  edit ;  Fox  v.  Hanbnry,  €owp.  R.  445 ;  Skip  v.  Hsnrood,  S 
Swanst  R.  565,  566,  note ;  Moody  v.  Payne,  2  John.  Ch.  R.  548 ;  Nieoa 
V.  Mumford,  4  John.  Cb.  R.  525;  Roderigaes  v.  Hefienuoiy  5  John.  CL  R. 
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§  312.  The  doctrine,  in  this  yiew  of  the  matter,  as 
presented  by  the  common  law,  stands  upon  clear  aid 
satisfadorjr  grounds.  If  the  sale  is  Talid  under  the 
execution,  it  must,  of  course,  subrogate  the  purchaser 
to  all  the  rights  of  the  partner  himself  in  the  property. 
Now,  if  such  be  the  legal  result,  the  purcha^  is  not 
bound  to  become  a  partner ;  nor  are  the  other  partners 


a0m^^-^      ^    ■    >^— •■^^    ■■■■■! 


417, 438 ;  Button  v.  Monison,  17  Ves.  194, 206. — In  this  last  case  Lord 

EMoB  said ;  **  Another  queetion  remains,  of  far  more  difficolty,  and  of  n 

nmeh  importaoce^  as  anj,  that  has  been  decided.    Where  a  creditor  taket 

oat  ezecation  against  the  effects  of  an  individual  concerned  in  a  partner- 

Mpt  it  teems  to  be  a  very  difficult  thing  to  determine  with  eertainty^ 

how  be  is  to  take  his  execution.    Tlie  old  cases,  if  they  are  to  goveniy 

go  in  this  sirafAe  oourse ;  that  the  creditor,  finding  a  (battel,  belongii^ 

to  the  two,  laid  hold  of  the  entirety  of  it,  considering  it  as  belonging  to 

the  two;  and  paying  himself  by  the  application  of  one  half,  he  took  no 

ftirtker  trouble.    It  Is  obvious,  that  it  was  very  difficult  to  maintain  this 

as  an  equitable  proceeding,  if  a  due  proceeding  at  law ;  that  a  creditor 

of  one  partner  should,  without  any  attention  to  the  rights  of  the  partners 

themselves,  take  one  half  of  a  chattel  belonging  to  them ;  as  if  it  was 

perfectly  clear,  that  the  interest  of  each  was  an  equal  moiety.    On  the 

other  hand,  it  may  be  represented,  that  the  world  cannot  know,  what  ki 

the  distinct  interest  of  each ;  and  therefore  it  is  better,  that  the  apparent 

interest  of  each  should  be  considered  as  his  actual  interest    But  Courts 

of  fiqui^  have  long  held  otherwise;  and  long  before  the  case  of  Fox 

V.  Hanbury,  I  understand  this  Court  to  have  said,  that  was  not  equitable ; 

and  to  have  lield«  as  is  the  constant  course  at  present,  that  upon  an  ezecu- 

tioB  agunst  one  partner,  or  the  quasi  execution  in  bankruptcy,  no  more 

of  the  property,  which  the  individual  has,  should  be  carried  into  the 

partnership,  than  that  quantum  of  interest,  which  he  could  extract  out  of 

the  concerns  of  the  partnership,  after  all  the  accounts  of  the  partnership 

were  taken,  and  the  effects  of  that  partnership  were  reduced  Into  a  diy 

mass  of  property,  upon  which  no  person  except  the  partners  themselves 

had  any  claim.    In  the  case  supposed  by  Lord  Mansfield,  a  bill  filed, 

where  there  was  an  execution  at  law,  a  Court  of  Equity  has  no  difficulty 

in  managing  it ;  having  the  means  of  taking  the  complicated  accounts 

of  the  partnership,  and  reducing  the  concern  into  that  state,  in  which  the 

property  would  be  divisible  as  clear  surplus.    But  the  Court  of  King's 

Bench  has  repeatedly  held,  with  considerable  doubt  of  late,  how  the 

object  is  to  be  accomplished,  that  a  creditor,  taking  execution,  can  take 

oidy  the  interest  his  debtor  had  in  the  property." 
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bound  to  admit  him  into  the  partnership.  He  must, 
therefore,  hold  a  Common  and  undivided  interest  with 
them  in  the  property ;  and  this  can  be  only  by  treating 
it  as  a  tenancy  in  common,  created  by  operation  of  law. 
Whether  it  might  not  have  been  better,  as  an  cmgi- 
nal  question,  to  have  held  at  the  common  law,  that 
no  separate  creditor  should  be  entitled  to  execute  his 
judgment  against  the  partnership  property,  leaving 
the  latter  exclusively  liable  to  the  joint  creditors,  it  is 
too  late  to  inquire.  Certain  it  is,  that  the  doctrine 
has  very  many  practical  difficulties  and  mischiefe  at- 
tending it,  independent  of  the  apparent  wrong  and 
injury,  which  may  be  done  to  the  other  partners  by  a 
sudden  dissolution  of  the  partnership  at  the  instance 
of  a  third  person,  in  violation  of  the  obligatimis  of 
the  partners'  own  contract,  that  it  shall  endure  foa  a 
limited  period.  It  is  a  strange  anomaly  in  jurispru- 
dence, that  third  persons  should  be  entitled  to  dis- 
solve the  solemn  bond  jide  contracts  of  partners  at 
their  own  caprice  and  pleasure,  however  ruinous  may 
be  the  effects  to  the  innocent  partners ;  for  the  part- 
nership may  be '  thus  dissolved  in  the  midst  of  the 
progress  of  the  most  successful  adventure,  and  thus 
irreparable  losses  may  ensue  therefrom.  However,  this 
is  not  a  peculiar  feature  of  the  common  law ;  for  it  is 
to  be  found  equally  recognised  in  the  Roman  law,  at 
least  where  all  the  effects  of  the  partner  are  sold  to  his 
creditors;  for  it  is  said;  Item^  bonis  a  crediioribus 
venditis  unius  socii^  distrahi  societcUem  Labeo  ait} 


1  Dig.  Lib.  17,  Ut  2,  §  65 ;  Pothier,  Pand.  Lib.  17,  Ut  2,  n.  62;  Domat, 
B.  1,  tit  8,  §  5,  art.  12;  2  Kent,  Comm.  Lect  43,  p.  59,  4th  edit —  No 
case  of  this  sort  is  mentioned  by  Pothier.  He  speaks  only  of  the  disso- 
lution of  the  partnership  by  the  failure  or  bankruptcy  of  one  partner ; 
and  (as  it  should  seem)  only  of  a  sale  of  his  effects  consequent  thereon. 
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^313.  Passmg  from  this  to  the  next  case,  which 

stands  upon  a  close  analogy,  that  of  a  dissolution  of 

the   partnership  by  the  bankruptcy  or  insolvency  of 

one  or  more  of  the  partners,  it  may  be  remarked, 

that  this  naturally,  and,  indeed,  upon  just  reasoning, 

necessarily    produces   this    effect;    for   the    bankrupt 

partner  is  thereby  disaUed  to  perform  his  portion  of 

the  partnership  contract,  since  all  his  property  is,  by 

operation  of  law,  immediately  upon  the  declaration 

(rf*  his  bankruptcy  or  insdvency  devested  out  of  him ; 

and  it  passes  by  assignment  to  the  persons,  who  are 

duly  designated,  as  the  assignees  thereof,  to  dispose  of 

the  same,  and  to  distribute  the  proceeds  among  his 

creditors.  The  assignees  are  not,  on  the  one  hand,  conn 

pellaUe  to  become  partners,  nor  on  the  other  hand,  are 

the  other  partners  compellable  to  admit  them  into  the 

partnership,  for  the  reasons  already  suggested  under 

the  preceding  head.    But  a  more  impcnrtant,  and  an 

absolutely  conclusive,  ground  is,  that  the  farther  con^ 

tinuatioii  of  the  partnership  is  utterly  incompatiUe 

with  the  whole  policy  and  ol^ects  of  the  bankrupt  and 

insolvent  systems.     These  systems  ccmtemplate  an  im* 

mediate  sale  and  distribution  of  the  assets  among  the 

creditors ;  and  the  assignees  have  no  authority  whatever 

to  enter  into  any  further  engagements  in  any  trade  or 


f  othier,  de  Society,  d.  148.    See  also  Domat,  B.  1,  fit  3,  §  5,  art  12,  note. 

"The  Code  Civil  of  France,  art.  1865,  and  the  Code  of  Loaisiana,  (of  1825,) 

mxU  2847,  speak  only  of  a  dissolution  by  ftilure  or  bankruptcy.    Se^ 

also  Bnvergier,  Droit  Civil  Fran^.  Tom.  5,  §  443,  444,  445.    It  seems 

doubtful,  (to  say  the  least,)  whether  the  Roman  law  contemplated  any 

vale  of  the  effects  of  one  partner  to  be  a  dissolution  of  the  partnership, 

except  where  the  enUrety  was  ordered  to  be  sold  by  judicial  process  at 

the  instance  of  his  creditors,  or  by  a  cessio  bonorum  of  all  his  effects 

for  the  benefit  of  his  creditors.    See  La  Croix,  La  Clef  des  Lois  RomaineSi 

tit.  Society,  Tom.  2,  p.  585.    See  also  Mr.  Chancellor  Kent's  observations 

in  Griswold  «.  Waddington,  16  John.  R.  491. 
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business  on  account  of  the  creditors,  or  at  their 
risk.^  Hence,  the  common  law,  the  Roman  law,  and 
the  modern  foreign  law  all  concur  in  the  same  gene* 
ral  result,  that  bankruptcy  or  insolrency  is  of  itself, 
by  mere  operation  of  law,  a  complete  ^dissolution  of 
the  partnership.*  A  fortiori^  the  like  doctrine  applies, 
where  all  the  partners  become  bankrupt ;  for  then  the 
whole  property  is  devested  out  of  all  of  them. 

^  314.  Another  question  usually  arises  under  this 
head ;  and  that  is,  from  what  time  is  the  partnership 
dissolved  by  the  bankruptcy  or  insolvency  of  one  or 
more  of  the  partners  ?  Is  it  from  the  act  of  bank- 
ruptcy or  insolvency  ?  Or  from  the  judicial  or  other 
declaration  of  that  fact,  under  the  commission?  Or 
from  the  time  of  the  assignment  of  the  property  to 
the  assignees  ?  The  rule  now  established,  at  least  in 
the  policy  of  the  British  system  of  bankruptcy,  is, 
that  the  dissolution  takes  effect,  immediately  upon  the 
declaration  of  the  bankruptcy  under  the  commission, 
by  relation  back  to  the  time,  when  the  act  of  bank- 
ruptcy was  committed ;  so  that  from  that  period  the 
bankrupt  is  deemed  devested  of  all  his  property  and 
effects ;  and,  by  operation  of  law,  as  soon  as  assignees 
are  appointed,  it  is  vested  in  them  by  relation  from 


1  Gow  on  Partn.  ch.  5,  §  1,  p.  227, 228,  Sd  edit. ;  Collyer  on  P&rtn.  & 
1,  ch.  2,  §  2,  p.  69,  70,  71 ;  Id.  B.  4,  ch.  1,  p.  578,  579,  2d  edit;  Fox  «. 
Hanbary,  Cowp.  R.  445 ;  Ex  parte  Smith,  5  Vee.  295 ;  Wilson  v.  Green- 
wood,  1  Swanst  R.  471,  482,  483 ;  Crawshay  v.  Collins,  15  Vee.217,223; 
Marquand  v.  N.  York  Manuf.  Company,  17  John.  R.  525 ;  Griswold  «. 
Waddington,  15  John.  R.  57,  82 ;  S.  C.  16  John  R.  436,  491 ;  3  Kent^ 
Comm.  Lect  43,  p.  38, 39,  4th  edit 

s  Dig.  Lib.  17,  Ut  2, 1. 65,  §  ] ;  Pothier,  Pand  Lib.  17,  tit  2,  n.  62; 
Pothier,  de  Society,  n.  148;  Civil  Code  of  France,  art  1865;  DuYergier» 
Droit  Civil  Fran^.  Tom.  5,  §  443;  Code  of  Louisiana,  (1825,)  art  2847; 
2  Mor.  &  Carlt  Partidas,  p.  773, 1. 10 ;  2  Bell,  Comm.  B.  7,  ch.  2»  p.  643» 
5th  edit;  Vinn.  ad  Inst  Lib.  d,  tit  26,  $  8,  Comm.;  ante,  $  309. 
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the  same  period.^  How  far,  and  to  what  intents  and 
purposes,  it  suspends  the  rights  and  authorities  of  the 
other  solvent  partners  over  the  partnership  will  come 
under  examination,  when  we  come  to  c(Hisider,  what 
are  the  consequences  of  a  dissolution. 

^  315.  In  the  next  place,  as  to  dissolution  by  a 
puUic  war  between  the  countries,  of  which  the  part- 
ners are  respectively  subjects.  Although  this  point 
does  not  seem  to  have  been  discussed  in  our  courts  of 
justice  until  a  comparatively  recent  period;  yet  it 
would  seem  to  be  a  necessary  result  of  principles  of 
public  law,  well  established,  and  clearly  defined.  By  a 
declaration  of  war  the  respective  subjects  of  each  coun- 
try become  positive  enemies  of  each  other.  They  can 
carry  on  no  commercial  or  other  intercourse  with 
each  other;  they  can  make  no  valid  contracts  with 
each  other ;  they  can  institute  no  suits  in  the  courts 
of  either  country ;  they  can,  properly  speaking,  hold 
no  communication  of  an  amicable  nature  with  each 
other ;  and  their  property  is  mutually  liable  to  capture 
and   confiscation   by   the   subjects  of  either  country." 


1  3  Kent,  Comm.  Lect  43,  p.  58,  59,  4th  edit ;  Watson  on  Partn.  ch.  5, 
Jj.  302  to  p.  312,  2d  edit ;  Gow  on  Partn.  ch.  5,  §  3,  p.  298,  299,  3d  edit ; 
0>llyer  on  Partn.  R  4,  ch.  1,  p.  583  to  p.  590,  2d  edit ;  Fox  v,  Hanbuiy, 
dk>wp.  R.  445 ;  Hague  v,  Rolleston,  4  Burr.  2174 ;  Exparte  Smith,  5  Ves. 
995;  Hanrey  v.  Crickett,  5  Maule  &  Selw.  336;  Button  v.  Morrison, 
X7  Ves.  194,  203, 204 ;  Barker  v.  Goodair,  11  Ves.  78,  83;  Thomason  v. 
iK'Vere,  ]0East,4]a 

a  Potts  V.  Bell,  8  Term  R.  561 ;  The  Rapid,  8  Cranch,  155,  161 ;  The 
^ulia,  8  Cranch,  181,  194;  The  Hoop,  1  Robin.  R.  196;  Griswold  v. 
"^^addkigton,  15  John.  R.  57 ;  S.  C.  16  John.  R.  438.  —  In  this  last 
all  the  existing  authorities  upon  the  whole  subject,  foreign  as  weU 
domestic,  were  brought  together,  and  critically  examined  with  very 
learning  and  ability.  Sec  also  2  Wheaton's  Reports,  Appendix,  p. 
to  p.  37 ;  3  Kent,  Comm.  Lect  43,  p.  62, 4th  edit ;  Scholefield  v,  Eichel- 
l>erger,  7  Peters,  R  586. 
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Now  it  is  obvioas  from  these  consideratioiis,  that  the 
whole  objects  and  ends  of  the  partnership,  the  appB* 
cation  of  the  joint  funds,  skill,  labor,  and  enterprise 
of  all  the  partners  in  the  common  business  thereof  can 
no  longer  be  attained.  The  conclusion,  therefore, 
would  seem  to  be  absolutely  irresistiUe,  that  this  mu- 
tual supervening  incapacity  must,  upon  the  very 
principles  applied  to  all  analogous  cases,  amount  to 
a  positive  dissolution  of  the  partnership. 

^316.  The  law  of  naticHis  does  not  even  stop  at 
the  points  already  stated;  but  it  proceeds  fiirther. 
The  question  of  enemy,  or  not,  depends  not  upon 
the  natural  allegiance  of  the  partners,  but  upon  their 
domicil.  If,  therefore,  the  partnership  is  estaUished, 
and,  as  it  were,  domiciled  in  a  neutral  country,  and 
all  the  partners  reside  there,  it  is  treated  as  a  neur 
tral  establishment,  and  is  entitled  to  protection  ac* 
cordingly.^  On  the  other  hand,  if  any  one  or  more  oi 
the  partners,  in  such  a  case,  is  domiciled  in  an  enemy 
country,  he  *is  treated  personally  as  an  enemy,  and 
his  share  of  the  partnership  property  is  liable  to  cap- 
ture and  condemnation  accordingly,  notwithstanding 
the  partnership  establishment  is  in  the  neutral  coun- 
try.^ What,  then,  is  the  case,  where  the  partnership  is 
established,  and,  as  it  were,  domiciled,  in  an  enemy 
country?  The  rule,  then,  fully  recognised  as  appli- 
cable to  the  case,  is,  that  the  partnership  is  to  be 
treated  throughout  as  a  hostile  establishment,  and  the 
whole  partnership  property  is  liable  to  capture  and 
condemnation,  as   enemies'  property,  notwithstanding 


1  The  Venus,  8  Cranch,  R.  253;  The  Indian  Chief,  3  Robin.  R.  X; 
McConnell  v.  Hector,  1  Bos.  &,  Pull.  113;  Griswold  r.  Waddington,  15 
John.  R.  57 ;  S.  C.  16  John.  R.  438. 

s  The  Franklin,  6  Robin.  R.  137. 
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one  or  more  of  the  partnera  may  be  domiciled  in  a 
neatral  cowitiy.  A  Jbrtiori^  if  some  of  the  partnenl 
ale  domiciled  in  one  of  the  hostile  coontriesi  and  the 
rest  in  the  other,  it  is  dear,  that  the  partnership  b 
hostile,  and  the  partners  are  also  personally  enemies.^ 
The  just  inference  from  all  these  considerations  seems, 
therefore,  to  be,  that  in  all  these  cases,  there  is  an 
utter  incompatibility,  created  by  operation  of  law,  be- 
tween the  partners,  as  to  their  respective  rights,  dutiesy 
and  obligations,  both  pubKc  and  private,  and,  there- 
fore, that  a  dissolution  must  necessarily  result  there- 
from, independent  of  the  will  or  acts  of  the  parties.' 


1  The  Vigilantia,  1  Robin.  IL  1 ;  The  Sampeon,  cited  in  the  Fnoklio, 
6  Robin.  R«  197 ;  The  Friendschaft,  4  Wheat  R.  105 ;  the  San  Joee 
Indiano,  9  Gallia.  R.  TCS. 

s  This  whole  anbject  came  sacceaaiTely  before  the  Sapreme  Court  of 
New  York,  and  the  Coart  of  Errora  of  that  State,  in  the  case  of  Gritwoid 
V.  Waddington,  15  Johns.  R.  57;  and  S.  C.  16  Johns.  R.  438.  The  mae- 
teily  jodgments  of  Mr.  Chief  Jostice  Spencer,  and  Mr.  Chaneelkir 
Kent,  delitered  on  this  occasion,  exhaust  the  whole  learning  and  reaMD- 
ing  upon  it ;  and  are,  indeed,  judicial  discussions  of  rare  and  exqoiaite 
ability,  research,  force,  accuracy,  and  comprehensiveness. — The  ultimate 
decision  was,  that  the  partnership  was  dissolved,  by  the  oceorrenee  of 
war  between  the  countries.  The  following  extract,  ftom  the  opinioii  of 
Mr.  Chief  Justice  Spencer,  presents  a  clear,  though  brief  review  of  the 
princi[de.  He  said;  ''Upon  the  fullest  reflection,  which  J  have  been 
able  to  give  to  the  subject,  ray  opinion  is,  that  the  declaration  of  wir 
between  the  United  States  and  Great  Britain  produced  a  sospeneiott 
during  the  war,  or,  ipso  facto,  a  dissolution  of  the  partnership  previoasly 
existing  between  the  defendants,  so  that  the  one  is  not  responsible  upon 
the  contract,  express  or  implied,  of  the  other.  It  will  be  perceived,  that 
this  proposition  assumes  the  foot,  that  the  partneiship  between  the  de- 
Jbndants  had  not  become  dissolved  by  the  efflux  of  time,  or  the  acts  of 

either  of  the  partners,  although  this  point  is,  in  itself,  very  questionable. 

nrhe  better  conclusion  from  the  evidence  is,  that  the  copartnership  expired 

1>y  lie  own  limitation  during  the  war;  and  the  existenee  of  the  war 
ould,  at  all  events,  dispense  with  the  public  notice,  which  is,  in  genera], 
ecessaiy  to  the  valid  dissolution  of  a  partnership.    The  case  disclooeti 

'^Jiat  the  firm  of  Henry  Waddiogton  &  Co.  consisted  of  Henry  and  Joehua 

Partn.  40 


470  PARTNERSHIP.  f CU.  ILUU 

^317.  In  the  next  and  last  place,  as  to  a  dissolutioii 
by  the  death  of  one  al  the  partners.  There  is  no  doubt^ 
that,  by  the  principles  of  the  conunon  law,  the  deadi 


Waddington ;  that  Heniy  if  a  British  subject,  resident,  before  and 
the  war,  in  London,  condacting  the  partnership  concerns  there,  whikt 
the  defendant  was  resident  here.  The  negotiations,  which  gave  riee  lo 
the  present  suit,  took  place  in  England,  and  exclusively  with  Hemy 
Waddington,  during  the  late  war  between  this  country  and  Great  Kitain. 
It  was  admitted  on  the  argument,  and  so  the  fact  undoubtedly  is,  that 
the  proposition,  I  have  advanced,  is  neither  supported  nor  denied  by  any 
judicial  decisions  or  elementary  writer  of  the  common  law ;  but,  if  I 
mistake  not,  it  is  supported  by  the  strongest  reaaons,  and  by  necessaiy 
analogy  with  adjudged  cases.  The  first  inquiry  is,  what  are  the  olyecli 
and  ends  of  partnerships.  They  are  entered  into  with  a  view,  that 
with  the  joint  fbnds,  skill,  and  labor,  of  the  several  partners,  the  ioteresCt 
of  the  concern  may  be  advanced  and  promoted.  There  may  be,  and 
frequently  are,  different  inducements  influencing  each  partner;  one  may 
have  more  capital  and  credit ;  another  may  have  more  skill,  activi^,  and 
experience.  The  one  may  choose  to  be  a  dormant  and  inert  partner, 
iiimishingan  equivalent  for  the  services  and  skill  of  the  other,  and  leaving 
the  business  entirely  to  his  control  and  management  But  Qnexplain^ 
ed  as  this  partnership  is,  we  must  understand  it  to  be  an  union  with 
a  view  to  the  employment  of  the  joint  capital,  labor,  and  skill  of  both 
the  partners,  for  the  purposes  of  in^mal  and  external  commerce  between 
this  country  and  Great  Britain.  That  the  object  of  the  partnership  em- 
braced both  these  objects  of  internal  and  external  trade,  would  seem  to 
be  unquestionable,  from  the  local  position  of  the  partners.  That  the 
death,  insanity,  or  bankruptcy  of  one  of  the  partners  operates  as  a  dis- 
solution, was  not  questioned  in  the  argument ;  and  a  respectable  elemen- 
tary writer,  Mr.  Watson,  is  of  opinion,  that  the  marriage  of  a  feme  sole 
partner  would  produce  the  same  consequence.  The  cases  of  Pearce  r. 
Chamberlain,  (2  Ves.  33),  and  Sayer  v.  Bennet,  (Watson,  382),  and  sev- 
eral other  cases  cited  by  him,  all  go  to  establish  the  general  principle, 
that  death,  insanity,  and  bankruptcy,  work  a  dissolution  of  partnerships ; 
and  they  proceed  on  the  principle,  that  the  other  partners  are  not  bocuid 
to  admit  the  representatives  of  a  deceased  or  insane  partner  into  the 
concern,  the  confidence  having  been  originally  placed  in  the  personal 
skill  and  assistance  of  those  no  longer  able  to  afford  it  Let  these  prin- 
eiplea  be  applied  to  the  present  case,  and  it  would  seem,  that  the  same 
i^ult  is  inevitable.  In  what  situation  did  the  war  put  the  defendants, 
as  regarded  each  other  ?  Most  undeniably,  the  two  nations,  and  all  their 
citizens,  or  subjects,  became  enemies  of  each  other,  and  the  consequence 
of  this  hostili^  was,  that  all  intercourse  and  communication  between 
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of  any  one  partner  will  operate  as  a  dissolution  of  the 
partnership,  however  numerous  the  association  may  be, 
not  only  as  to  the  deceased  partner,  but  as  between  all 


them  became  nnlawfuL  This  is  not  only  the  acknowledged  principle  of 
the  law  of  national  but  is  also  a  part  of  the  municipal  juriapradence  of 
ereij  coontry.  I  need  not  cite  cases  in  support  of  a  position,  which  hat 
so  repeatedly  been  recognised  in  the  ESnglish  Coorts,  and  in  oar  own, 
possessing,  as  well  admiral^,  as  common  law  jurisdiction.  Another 
consequence  of  the  war  was,  that  the  shipments  made  by  each  of  Ae 
partners  would  be  liable  to  capture  and  condemnation  by  the  cruisers  of 
the  gofemment  of  the  other.  And  another  very  serious  evil  attended 
them ;  no  debts,  contracted  in  the  partnership  name,  could  be  recovered 
in  the  courts  of  either  nation ;  they  not  having,  in  the  language  of  Ae 
law,  a  persona  standi  in  judicio,  whilst  they  were  amenable  to  suits  in  the 
courts  of  both  nations.  (The  Hoop,  1  Rob.  201).  It  is  true,  the  same 
diaabili^  to  sue  for  debts,  due  the  firm,  antecedent  to  the  war,  would 
exist  This,  however,  does  not  weaken  the  objection ;  it  remains  still  an 
important  item,  in  considering  whether  a  partnership  exists,  when  the 
new  debts  created  are  to  be  liable  to  the  same  disability.  It  appears, 
that  Joshua  Waddington  is  a  citizen  of  the  United  States ;  and  it  has 
been  already  mentioned,  that  Henry  Waddington  vb  a  British  bom  sub- 
ject They  owed  difforent  allegiances ;  and  it  became  part  of  their  doty 
to  lend  all  their  aid  in  a  vigorous  prosecution  of  the  war,  the  one  to  the 
Uniled  States,  and  the  other  to  Great  Britain.  And,  it  appears  to  me,  that 
it  would  not  comport  with  policy  or  morality,  that  the  law  should  impe- 
nously  continue  a  connexion,  when,  by  its  very  continuance,  it  would 
affixtd  such  strong  inducements  to  a  violation  of  that  fidelity,  which  etch 
owes  to  his  government  Again;  all  communication  and  intercourse 
beinif  rendered  unlawfiil,  and  it  being  a  well-established  principle,  that 
eidier  partner  may,  by  his  own  act,  dissolve  a  partnership,  unless  re- 
slniiied  to  continue  it  for  a  definite  period  by  compact,  in  what  manner 
eoidd  such  intentions  be  manifested  during  the  war?  It  might,  indeed, 
be  made  known  to  the  public  of  one  of  the  countries,  but  it  could  not  be 
notified  to  the  public  of  the  hostile  country ;  and  thus,  unless  the  war 
piodnced  a  dissolution,  he  would  be  responsible,  notwithstanding  he  had 
the  desire  to  dissolve  the  connexion,  merely  from  inability  to  make 
known  that  determination ;  an  inability,  produced  by  events  utteriy  un- 
eentrrilable.    When  the  objects  and  intentions  of  an  union  of  two  or 

individuals  to  prosecute    commercial    business  are  considered; 

it  is  seen,  that  an  event  has  taken  place,  without  their  fault,  and 
^leyond  their  control,  which  renders  their  respective  nations,  and  along 
^^  them,  the  defendants  themselves,  enemies  of  each  other ;  that  all 
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the  survivors.^  The  reason  is,  that,  upon  the  theofy  of 
this  branch  of  the  law^  the  personal  qualities,  duU, 
diligence,  and  superintendence  of  each  one  oi  the 
partners,  are  justly  presumed  to  enter  into  and  to 
constitute  a  material  consideration  with  all  the  other 
partners  for  enga^ng  in  the  partnership.  In  shorti 
it  is  a  mutual  and   reciprocal   engagement  of   each 

Ertner  with  all  the  others,  that  the  partnership  shall 
carried  on  with  the  joint  aid  and  co-operation  d 
all ;  and,  therefore,  the  surviv^nrs  ought  not  to  be  held 
Ibound  to  continue  the  connexion  without  a  new  con- 
sent, when  the  aUlities,  skill,  and  character  of  the 
deceased  partner  either  were,  or  at  least  might  have 
been,  a  strong  inducement  to  the  original  fimnadon 
1^  the  partnership.^ 


eommunicatioii  and  inteicoune  has  become  unlawfiil  $  that  they  can  no 
loD|fer  cooperate  in  the  conduct  of  their  common  butineas,  hj  aUbrdiof 
each  other  advice,  and  are  kept  hoodwinked,  as  to  the  conduct  of  eadk 
other;  that  the  trade  itself,  in  which  tbej  were  engaged,  haa  ceaeed  to 
ezitt ;  that  if  they  enter  into  any  contracts,  they  are  incapable  of  enforc- 
ing their  performance,  by  an  appeal  to  the  courts ;  that  their  allegiance 
leads  them  to  support  opposite  and  conflicting  interests ;  I  am  eooipftlled 
to  %ay,  that  the  law  cannot  be  so  unjust,  as  to  pronounce,  that  a  paitnor- 
ship,  so  circnmstanced,  when  all  its  objects  and  ends  are  proedated, 
ahall  continue ;  and,  with  the  clearest  conviction  upon  my  mind,  and  m 
analogy  to  the  cases,  to  which  reference  has  been  made,  I  have  come  to 
the  conclusion,  that  the  partnership  between  the  defendants  waa,  at  leasts 
■ospended,  and  I  incline  to  the  ojunion,  that  it  was,  ipso  facto,  dissolved 
by  the  war,  and,  consequently,  that  the  defendant,  J.  W^  is  not  liable  to 
tills  action.''  Mr.  Chancellor  Kent's  ia  hx  more  elaborate,  and  sifts  and 
eonmines  all  the  authorities,  as  well  as  the  reasoning  in  support  of  dieai* 
It  IB  difficidt  to  abridge  it  without  diminishing  its  cogency.  He  holds  tlii 
war  to  be  a  positive  dissolution. 

,  1  Collyer  on  Partn.  R  I,  ch.  2,  $  3,  p.  73, 73, 2d  edit ;  Watson  on  Part 
ch.  6,  p.  358,  359, 360, 2d  edit ;  Gow  on  Partn.  ch.  5,  §  1,  p.  219, 220; 
8d  edit;  Crawshay  o.  Maule,  1  Swanst  R.  495,  509 ;  Gillespie  v.  Hamil- 
ton, 3  Madd.  Jt.  254;  VulUaroy  v.  Noble,  3  Meriv.  R.  614;  Schdefield  al 
Taylor,  7  Petars,  R.  586. 
9  3  Kent,  Comm.  Lect  43,  p.  55, 4th  edit ;  Watson  on  Partn.  ch.  6;  p. 
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^  318.  This  is  precisely  the  reason  given  in  the 
Roman  law  for  the  promulgation  and  support  of 
the  like  doctrine,  not  only  as  working  a  dissolution  as 
to  the  deceased  partner,  but  as  between  the  survivors. 
Marte  unius  [socit]  societas  dissolvUur,  etsi  consensu 
omnium  c&Ua  sitj  plures  vero  super sint^  nisi  in  coeunda, 
societate  aliter  canvenerit^  And  again  in  the  Institutes 
it  is  said;  Solvitur  adhuc  societas  etiam  morte  socii; 
quia  qui  societatem  contrahit,  certam  personam  sibi  eli" 
git.  Sed  etsi  consensu  plurium  societas  contracta  sit^ 
morte  unius  socii  solvitur j  etsi  plures  supersint ;  nisi  in 
coeunda  societate  aliter  convenerit.^  So  strictly,  in- 
deed, was  this  doctrine  held,  that,  (as  we  have  seep,) 
even  an  express  agreement,  that  the  partnership  should 
be  prolonged  beyond  the  life  of  a  partner,  and  his  heir 
or  other  representative  should  be  admitted  into  the 
same,  was  held  in  the  Roman  law  to  be  invalid,  as  de- 
feating an  essential  ingredient  in  partnership,  the  right 
of  Delectus  persoMB?  The  Digest  says ;  Adeo  morte 
solvitur  societasj  ut  ne  ah  initio  facisd  possimus^  vi  Jueres 
etiam  succedat  societati.^  Pothier  has  still  more  fully 
expounded  the  reasons  of  the  doctrine,  although  he  ad- 
mits at  the  same  time,  that,  so  far  as  it  respects  the 
succession  of  the  heir,  or  personal  representative,  it  ia 
not  entirely  decisive,  and  has  more  of  subtilty  than  of 
sdidi^  in  it^    There  is,  indeed,  an  exception  to  this 


358»a59,2d  edit;CoU7er  on  PartxL  B.  1,  ch.  2,  §  2,  p.  72, 73, 2d  edit; 
Pearce  v.  Chamberlain,  2  Yes.  33 ;  Gow  on  Partn.  ch.  5,  Hi  P-  219, 220^ 
^  edit ;  Scholefield  v.  Echenberger,  8  Petera,  R.  586,  594. 

1  Dig.  Lib.  17,  tit  2,  L  65,  §  9;  Pothier,  de  Society,  n.  6a 

»  loit  Lib.  3,  tit  26,  §  5. 

3  Ante,  §  5;  Crawshay  v.  Maule,  1  Swanst  509,  the  Reporter's  note  (a); 
on  Partn.  ch.  5,  §  1,  p.  220, 3d  edit ;  Dcnnat,  R  1,  tit  8,  §  5,  art  12. 

4  Dig.  Lib.  17,  tit.  2, 1.  59 ;  Pothier  Pand.  Lib.  17,  tit  2,  a  5a 
3  Pothier,  de  Society,  n.  144, 145, 14a— Vinnius  also  fiilly  explains 

40* 
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doctrine  in  the  Roman  law,  fimnded  upon  puUie  poli- 
cy, and  that  is,  that  the  death  of  one  partner  does  not 
generally  dissdve  the  partnership  in  easea,  wheie  the 
partnership  is  by  the  fanners  of  the  puUic  reFenue.^ 
In  sacieUUe  vectigalium  nihilomnus  manet  90cieta9f  et 
pari  mortem  dicvgus ;  sed  ita  demum^  ai  pars  defimdi 
ad  personam  lueredis  ^us  adscryUa  sUf  ut  hteredi  qiMh 
que  conferri  oporteai ;  quod  ^pmm  ex  causa  €sstkmmr 
dum  est.^    But  then,  again,  to  this  there  is^  or  may  bi^ 


die  doctrine.  **  Etiam  morte  unios  Bocii  Bocietas  aolTitiir.  Yt,  bpc  gmm 
dirtnlieiite  ebligelioniB  soioietatie  piepriaiB  est,  reeedeni  ab  Ble  mm- 
suiniy  quo  plaoet,  beredemi  is  eaadem  obl^i^atkmein  et  idea  josi  foei 
defuncti  ibit,  eqccedere.  Sed  admissam  in  soci^tate  ez  natnra  bi^  coii- 
tractoa ;  atque  eadem  latione,  qna  in  mandato,  ^noque  placet  niotte  man- 
datani  aolfi  mandatom ;  niminim  quia  in  lecietate  noo  tanConi  lel  Ibrnft^ 
iaria,  ut  fore  in  aliia  cdntractibusi  verum  inaoper  etiam  fidei  et  indsatik^ 

E»  ad  horedes  non  tranaeunt,  contemplatio  veraatur.  Nam,  nt  it  texto 
itnr,  qui  aocietatem  contrahit,  certam  peiaonam  aibi  digit,  eigiia 
aoilioet  fidem,  indnatriam,  raa,  et  fkcoltataa  aequator,  Ua^ie  edeo  anfeaaa, 
mortB  socii  dirimi  aocietatem  placet,  ut  neo  ab  initio  paoiaci  poarinmai 
nt  berea  in  aocietatem  auccedat ;  quasi  et  tale  pactum  natufiB^focietatia 
fepngnet,  ut  quia  invitua  socius  efficiatur,  cum  non  vult  EzoeplB  tamen 
aunt  aocietatea  vectigalium,  in  quibus  biigusmodi  conventioiiaa  ob  publl* 
cam  utilitatem  admissQ ;  manetque  boc  casa  societas  etiam  poat  morteio, 
niai  forte  is  mortuus  sit,  cujus  contemplatione  potissimum  societaa  coita, 
ant  aine  ifao  ea  administrari  non  poasit"  Vinn.  ad  Inat  lib.  96^  {  S» 
pu  699,  edit  172a  Potbier  aaya,  (n.  146);  ''La  ralson  eat,  que  lea 
quality  personnelles  de  cbacun  dea  atsoci^  entrent  en  conaid^ratioii 
dana  le  contrat  de  soci^t^  Je  ne  dois  done  pas  ^tre  oblig6,  laiaqae 
l*nn  de  mea  associ^  est  mort,  k  demeurer  en  aoci^  avee  lea  antrea, 
parce  qu'il  se  peut  ikire,  que  ce  ne  soit  que  par  la  conaid^ration  dea 
qualit6s  personnelles  de  celui,  qai  est  mort,  que  j'ai  vonlu  contraeter  la 
aoci^.  Ce  principe  aouf^  exception  k  regard  dea  soci^tte  pour  k 
ibrme  dea  revenue  publies,  lesquellea  aubsistent  entre  lea  aonrivaiH^ 
lorsque  I'un  des  associ^  vient  k  monrir;  Hoc  ita  in  privatis  aocietatibaa  • 
in  aocietate  v^tigalium  manet  societas  et  post  mortem  alicujua." 

1  Dig.  Lib.  17,  tit  2, 1.  59 ;  Potbier,  Pand.  Lib.  17,  tit  II,  n.  53";  Po- 
nder, de  Society,  n.  146. 

»  Dig.  Lib.  17,  tit  2,  1. 59, 63,  §  8;  Potbier,  Pand.  Lib.  17,  tit  %  & 
57. 
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an  exception.  Quod  emim^  si  is  martuus  sitj  propter 
cigus  operam  maxime  societas  coUa  sit  ?  Aut  sine  quo 
societas  admimstrari  non  possit  ?^ 

^  319.  Andy  here,  the  question  may  arise,  as  to  the 
time,  fiom  which  the  dissolotkm,  by  the  death  of  any 
pajrtner,  takes  effect ;  whether  it  be  from  the  occur- 
rence of  that  event,  or  £rom  the  period  when  the  other 
partners  have  notice  thereof.     At  the  oommon  law, 
die  doctrine  seems  clearly  established,  that  it  takes 
efiect  in  respect,  as  well  to  the  other  partners,  as  to 
third  persons,  fix>m  the  time  oi  the  death,  without  any 
consideration,  whether  they  haye  notice  thereof,  or 
not.'    The  Roman  law,  on  die  other  hand,  pursued  a 
difierent  course ;  and  as  between  the  partners  them- 
aetres   adopted    the  same  rule,  which  it  apjdied  to 
cases  of  agency  or  mandate ;  that  is,  the  partnership 
is  not  dissolved  by  the  death  of  any  partner,  until 
the  other  partners  have  due  notice  thereof.     Quodj  5t, 
tntegris  omnibus  maneniibus,  alter  decesserit,  deinde 
tunc  sequaiur  res^  de  qtid  societatem  coterunt^  tunc 
modem  distinctione  utimur^  qud  in  mandato;  ut^  si 
^mdem  ignota  Juerit  mors  cdteriusj  valeat  societas ;  si 
motaj  non  valeat.^    This  also  seems  the  doctrine  of  the 
French  law,  as  laid  down  by  Pothier/ 


I  ibid.;  Vinn.  ad  Inst  Lib.  3,  tit  26,  §5,  p. 609,  edit  1796. 

s  Vultiamy  v.  Noble,  3  Meriv,  R.  593,  614 ;  Gow  on  Putn.  ch.  5,  $  1, 
y,  291, 3d  edit ;  CoUyer  on  Partn.  B.  1,  ch.  2,  §  2,  p.  71,  74 ;  Id.  B.  3,  ch. 
3,  §  4,  p.  419, 2d  edit;  3  Kent,  Comm.  Lect  43,  p.  56, 4th  edit;  2  Bell, 
Coann.  R  7,  ch.  2,  p.  639,  5th  edit 

3  Dig.  Lib.  17,  Ut  2,  1.  65,  §  10 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  58  5 
Story  on  Bailm.  §  203,  204,  205;  Story  on  Agency,  §  488  to  500;  Do- 
mat,  B.  1,  tit  8,  §  6,  art  5. 

^  Pothier,  de  Society  n.  156, 157. —  It  is  a  curious  coincidence,  that 
the  Consolato  del  Mare,  in  treating  of  persons,  who  engage  to  build 
a  ship  together,  treats  death  before  the  building  is  conunenced,  as  a  disso- 
lotion  of  the  contract;  and  gives,  as  one  reason,  not  as  the  sole  reason. 
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^  319  a.  But,  although,  as  we  have  seen,  a  dissolu- 
tioD  of  the  partnership  takes  place  by  law  upon  the 
death  of  any  one  of  the  partners,  this  proposition  must 
be  understood  with  the  limitation,  that  by  the  ar- 
ticles of  copartnership  or  other  agreement  between  the 
partners,  it  is  not  otherwise  stipulated  by  the  parties 
For  it  is  entirely  competent  for  the  parties  to  vary  thia 
general  result  of  law  by  an  express  agreement ;  and  if 
such  an  agreement  exists,  it  will  depend  upon  the  parr 
ticular  terms  thereof,  to  what  extent  the  estate  of  a 
deceased  partner  may  be  liaUe  for  debts  contracted  on 
behalf  of  the  partnership  after  his  death,  whether  his 
estate  shall  be  generally  liable  for  all  the  debts,  or  only 
to  the  extent  of  the  property  embarked  and  left  in  the 
partnership  to  be  employed  by  the  survivors.^  The 
like  questions  may  sometimes  arise  in  cases  of  testatorsy 
who  direct  the  partnership  to  be  continued  after  tlieir 
death,  if  assented  to  by  the  surviving  partners.  A  tes- 
tator may  so  direct  the  continuance  of  the  partnership 
that  his  whole  estate  shall  be  liable  for  the  postmortua- 
ry  debts,  or  only  to  the  amount  of  his  actual  interest 
in  the  partnership  debts  at  his  decease ;  and  this  s<Hne- 
times  becomes  a  question  of  great  nicety  in  the  om- 
struction  of  his  words.^  Nothing,  however,  but  the  clear- 
est and  most  unambiguous  language,  showing  in  the  most 


that  the  day  that  any  one  dies,  from  that  moment  every  partnerahip,  in 
which  he  is  engaged,  is  dissolved,  because  a  dead  man  cannot  be  a  part- 
ner. See  Consolato  del  Mare,  ch.  4,  [49] ;  Pardessas,  Ck>liect  de  Lois 
Marit  Tom.  2,  p.  51,  52. 

1  Burwell  v.  Mandeville's  Ez'or8,2  Howard  Sap.  Ct  R.  5G0,  and  the 
cases  there  cited. 

9  Burwell  v.  Mandeville's  Ex'ors,  2  Howard  Sup.  Ct  R.  560 ;  Ex  paite 
Garland,  10  Ves.  110;  Ex  parte  Richardson,  3  Madd.  R.  138,  157; 
Thompson  v.  Andrews,  1  Mylne  Sl  Keene,  116;  Pitkin  v.  Pitkin,  7 
Connect  R.  307. 


OH.  XUI*]      DISSOLUTION   OF  PABTNERSHIF.  477 

positive  manner  an  intention  on  the  part  of  the  testatiM* 
to  render  his  general  assets  liable  for  debts  contracted 
after  his  death,  will  justify  a  court  from  extending  the 
liability  (rf*  his  estate  beyond  the  actual  fund  employed 
therein  at  the  time  of  his  death.    And  this  rule  ob- 
tains on  account  of  the  exceeding  inconvenience  and 
difficulQr  which  would  otherwise  arise  in  paying  off 
legacies  and  distributing  the  surplus  of  the  propertjf. 
Tlius,  where  A.  died  while  in  partnership  with  B. ;  and 
in  his  will  made  during  his  partnership  he  made  sundry 
bequests  of  his  personal  and  real  estate  to  difierent  per- 
sons, and  added,  <<  And  if  my  personal  property  should 
not  cover  the  entire  amount  of  legacies  I  have  or  may 
give,  my  executcnrs  vrill  dispose  of  so  much  of  my  real 
estate  as  will  fully  pay  the  same ; "  and  in  a  codicil  to 
his  vrill,  made  also  during  the  partnership,  he  said ; 
"  It  is  my  will,  that  my  interest  in  the  copartnership 
subsisting  between  Daniel  Cawood  and  myself  under 
die  firm,  &c.  shall  be  continued  therein  until  the  ex- 
piration of  the  term  limited  by  the  articles  between  us. 
The  business  to  be  continued  by  the  said  Daniel  Ca- 
wood,  and  the  profit  or  loss  to  be  distributed  in  the 
zmanner  the  said  articles  provide."     But  before  the 
'^me  limited  for  the   partnership  expired,  Cawood,  who 
^carried  on  the  business,  having  failed,  a  bill  was  brought 
^Qigainst  him  and  the  executors  of  A.  by  a  creditor  of 
nthe  firm,  upon  debts  contracted  with  him  by  Cawood 
m  account  of  the  firm,  after  the  death  of  A.     It  was 
leld,  that  the  general  assets  of  the  testator  were  not 
^KxHind  for  the  debts  contracted  after  his  death  by  Ca- 
^^vood  on  behalf  of  the  partnership,  but  that  the  rights 
^^f  any  creditor  in  respect  to  such  debts  were  exclusive- 
^j  restricted  to  the  funds  actually  embarked  by  him  in 
'Ciie  trade,  and  to  the  personal  responsibility  of  Cawood 
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himself.^  So,  also,  where  the  testator  directed  by  his 
i^ill  that  <<  all  his  interest  and  concern  in  the  hat-manu- 
facturing  business,  &c«,  as  then  conducted  under  said 
iBrm,  should  be  continued  to  operate  in  the  same  con- 
nection for  the  term  of  four  years  after  his  deceased ; " 
it  was  held,  that  the  general  assets  of  the  testator 
were  not  liable  to  the  claims  of  any  creditors  of  the 
firm,  who  became  such  after  the  testator's  death,  and 
diat  such  creditors  had  no  lien  on  the  estate  in  the 
hands  of  the  devisees  under  the  will,  although  they 
might  eventually  participate  in  the  profit  of  the  trade.* 


1  Burwell  v.  Mandeville'B  Ex'on,  3  How.  Sup.  Ct  R.  5G0. 
s  Pitkin  V.  Pitkin,7 Conn.  R.  907.    See  also  Ex ptrteGarkady  10  Ves. 
Jr.  1I0»  and  Ez  parte  Richardson,  3  Madd.  R.  138. 
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CHAPTER  XIV. 

EFFECTS   AND   CONSEQUENCES    OF   A   DISSOLUTION. 

§  320.  Having  ascertained  the  various  causes,  which 
rither  positively,  ipso  faUOy  produce  a  dissolution  of 
the  partnership,  or  may  justify  an '  application  therefor 
to  a  Court  of  Equity,  let  us  now  proceed  to  the  con- 
fideration  of  the  effects  and  consequences  of  an  actual 
dissolution,  as  between  the  partners  themselves,  and  also 
as  between  them  and  third  persons.  And  first,  as  be- 
tween the  partners  themselves.  Although  these  effects 
and  consequences  are  in  all  cases  of  dissolution  of  part- 
nership, however  occasioned,  in  many  respects  gov- 
erned by  precisely  the  same  rules  and  principles,  and 
afiected  by  the  same  general  considerations ;  yet,  as 
they  are,  at  the  same  time,  in  particular  cases,  liable 
to  be  variously  modified  and  affected  by  peculiar  cir- 
cumstances attendant  upon  them,  it  will  here  be 
proper,  if  not  absolutely  indispensable,  to  a  fiill  and 
accurate  view  of  all  the  relations  growing  out  of  the 
sulgect,  to  examine  it  under  various  heads.  (1.)  Dis- 
solution by  the  mere  voluntary  stipulations  or  acts 
of  the  parties  inter  vivos.  (2.)  Dissolution  by  bank- 
ruptcy. (3.)  Dissolution  by  death.  (4.)  Dissolution 
by  the  decree  of  a  Court  of  Equity.  In  each  of  these 
<ases,  it  may  be  necessary  to  examine  the  effects  and 
^consequences  as  between  the  partners  themselves, 
nd  also  as  between  them  and  third  persons. 

^  321.  In  the  first  place,  then,  as  to  a  dissolution 
J  the  voluntary  acts  or  stipulations  of  the  parties 
nter  vivos.     This  may  arise  in  various  ways ;  as  by 


among  the  partners  remaiiiing  in,  or  those  com 
the  firm ;  ^e  latter  is  a  total  destruction  a 
gtddunent  thereof.  The  same  result  will  ai 
we  have  seen,)  where  the  partnerslup  is  disso 
the  mere  e£9ux  of  time,  or  by  the  voluntary 
of  the  state  or  condition  of  one  or  more  of  i 
ties,  or  by  an  assignment  of  all  the  rights  an 
ests  of  one  or  more  of  the  partners  therein.' 

^  322.  But  in  whatever  manner  the  partne 
actually  ended,  there  are  certain  effects  and 
quences  of  its  determination,  which  necessarij 
from  it  as  between  themselves,  and  will  equall 
their  transacdons  with  third  persona,  where  tb 
hare  notice  of  the  dissolution,  or  where,  as  ii 
of  death  and  bankruptcy,  notice  is  not  by  law  n 
Id  the  first  place,  as  between  the  partnen  the 
the  dissolution  of  the  partnership  puts  an  end 
joint  powers  and  authorities  of  all  the  partni 
larther  to  employ  the  property,  or  funds,  or  credi 
partnership  in  the  business  or  trade  thereto,  sul 
the  exceptions  hereinafter  stated.  None  of  the  [ 
can  create  any  new  contracts  or  obligations  1 
upon  the  partnership ;  none  of  them  can  buy,  or 
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the  partnership.  In  short,  none  of  them  can  do  any  act, 
or  make  any  disposition  of  the  partnership  property 
or  funds,  in  any  manner  inconsistent  with  the  primary 
duty,  now  incumbent  upon  all  of  them,  of  winding 
up  the  whole  concerns  of  the  partnership.^ 

1  Natkml  Bank  «.  NortoD,  1  HU1,N.  Y.Rep.572;GowonPart.  ch.5,$ 
%  p.  930,240, 3d  ed. ;  Id.  p.  251,252;  Ex  parte  WUliams,  11  Ves.5;  Pear 
cock  V.  Peacock,  16  Yes.  49,57;  Wilson  v.  Greenwood,  1  Swanst  R.  480 ; 
Crawahay  v.  Manle,  1  Swanst.  R.  50G ;  Whitman  v.  Leonard,  3  Pick.  R.  177 ; 
GolL  on  Part  B.  1,  ch.  2,  §  3,  p.  75, 2d  ed. ;  Id.  B.  2,  ch.  2,  $  1,  p.  130 ;  SKent, 
Com.  Lect  43,  p.  63,  64, 4th  edit ;  2  Bell,  Com.  R  7,  ch.  2,  p.  643,  644,  5Ch 
edit ;  Kilgour  v.  Finlayson,  1  H.  Black.  R.  155 ;  Brisban  v.  Boyd,  4  Paige, 
R.  17. — The  remaika  of  Lord  Eldon  on  this  anbject,  in  Crawahay  v.  Col* 
linsy  (15  Yes.  218, 226),  present  this  whole  doctrine  in  a  strong  and  just 
light    "  Partnerships  are  regulated  (said  he)  either  by  the  express  contract, 
or  hy  the  contract,  implied  by  law,  from  the  relation  of  the  parties.    The 
dotiea  and  obligations,  arising  from  that  relation,  are  regulated,  as  fiur  aa 
they  are  touched,  by  the  express  contract;  if  it  does  not  reach  all  those 
duties  and  obligations,  they  are  implied,  and  enforced,  by  the  law.     In 
Ae  instance  of  a  partnership,  without  articles,  the  respective  proportions 
of  cafMtal  contributed  by  the  partners,  and  the  trade  being  carried  on 
either  for  a  certain  period,  or  the  connexion  dissolvable  at  pleasure,  the 
time  being  expired,  or,  in  the  other  case,  notice  to  determine  being  given, 
it  cannot  be  contended,  that*  if  the  remaining  partners  choose  to  carry  on 
the  trade,  they  can  consider  the  whole  property  as  their  own,  to  be 
taken  at  aoch  valuation,  as  they  thiak  proper  to  put  upon  it    That  is  not 
the  law.    The  obligation  impli^  among  partners  is,  that  they  are  to  use 
the  joint  property  for  the  benefit  of  all,  whose  property  it  is.    Many 
complicated  cases   may  arise.     There  may  be  a  partnership,  where, 
whether  the  parties  have  agreed  for  the  determination  of  it  at  a  particular 
period,  or  not,  engagements  must,  from  the  nature  of  it,  be  contracted, 
which  cannot  be  fulfilled  during  the  existence  of  the  partnership ;  and 
the  consequeBce  iM,  that  for  the  purpose  of  making  good  those  engage- 
ments wiU>  third  persons,  it  must  continue ;  and  then,  instead  of  being, 
.as  it  was^  a  general  partnership,  it  is  a  general  partnership,  determined, 
except  as  it  still  subsists  for  the  purpose  only  of  winding  up  the  con- 
<:emft    Another  mode  of  determination  is,  not  by  effluxion  of  time,  but 
^y  the  death  of  one  partner ;  in  which  case  the  law  says,  that  the  prop- 
^nrty  survives  to  the  others.    It  survives  as  to  the  legal  title  in  many 
<:as]M;  but  not  as  to  the  beneficial  interest     The  question  then  is 
"^vhether  the  surviving  partners,  instead  of  settling  the  accounts,  and 
^rreeing  with  the  executor  as  to  the  terms,  upon  which  his  beneficial 
ioiterest  in  the  stock  is  still  to  be  continued,  subject  still  to  the  possible 

Partn.  41 


^  323.  And  here  the  coasideration  natOfeUjr  atises, 
(which  has  been  already  touched  in  another  plaee,^) 
whether,  since  it  is  incompetent  to  anj  of  the  part* 
ners,  after  a  dissolution,  by  any  new  aets,.  duties,  or 
obligation,  to  bind  the  partnership,  by  any  ackaoifi^ 
lodgments,  or  declarations,  or  statements,  subsequendy 
made  by  any  one  of  the  partners  respectiRg  the  real 
or  supposed  transactions,  or  duties,  or  obligations  of 
the  partnership,  during  the  contiauance  there(^  are 
binding  as  evidence  or  otherwise  upon  the  other 
partners,  who  have  not  assented  thereto.'  It  seems 
difficult  upon  principle  to  perceive  how  they  can  he, 
any  more  than  the  declarations,  or  acts,  or  acknow- 
ledgments of  any  other  agent  of  the  partnership 
would  be,  after  his  agency  has  ceased.  In  the  latter 
case  they  are  constantly  held  inadmissiUe  by  the  cowts 
of  common  law,  upon  grounds,  which  seem  absolute^ 
ly  irresistible.^     And  yet  the  contrary  doctrine   has 


loss,  can  take  the  whole  property ;  do  what  they  please ;  and  compel  the 
executor  to  take  the  calculated  Yalue.  That  cannot  be  withoat  a  con- 
tract for  it  with  the  testator.  The  executor  has  a  right  to  have  the  vahie 
ascertained  in  the  way,  in  which  it  can  \ie  best  ascertainedi  by  sate.  If 
the  implied  obligation  is,  that  partners  are  to  use  the  property  fbr  the 
benefit  of  those,  whose  property  it  is,  where  is  the  hardship  ?  I  concur, 
therefbre,  with  the  judgment  of  Lord  Rosslyn  upon  that  point,  in  the 
case  of  Hammond  v,  Douglas ;  though  I  agree  with  the  doubt,  expresaed 
by  Snr  Samuel  Romilly,  upon  the  other  point  there  determined,  that  the 
good- will  survives.  If  the  surviving  partners  tfiink  proj^r  t9  make  that, 
which  is  in  Equity  the  joint  property  of  the  deceased  and  them,  the 
foundation  and  plant  of  increased  profit,  if  they  do  not  think  pti^ser  to 
settle  with  the  executor,  and  put  an  end  to  the  concern,  they  most  be 
understood  to  proceed  upon  the  principle,  which  regulated  the  property 
befbre  the  death  of  their  partner." 

1  Ante,  ^  107;  Tassey  v.  Church,  4  Watts  &  Serg.  141. 

9  3  Kent,  Comm.  Lect  43,  p.  49,  50,  51,  3d  edit 

'  Ante,  §  134  to  138.    See  the  reasoning  of  Sh*  Wm.  Grant,  in  Fur- 
lie  p.  Hastings,  10  Yes.  126, 127,  and  of  Mr.  Justice  Kennedy,  in  Hannay 
V.  Stewvt,  6  Watts,  489.    See  also  Garth  v.  Howard,  8  Rng.  R.  451 
Stoiy  <m  Agency,  §  135, 138,  and  note. 
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been  constantly  maintained,  as  to  partners,  for  a  great 
lengA  of  time,  in  t}ie  courts  of  common  law  in  England, 
ftanded  apparendy  upon  a  mere  unreasoned  decisioil 
in  the  time  of  Lord  Mansfield  ;^  and  it  is  but  recendy, 
tkat  it  has  be«n  orerturned  by  an  Act  of  Parliament,' 
which  has  t^medied  some  of  the  mischiefs  inherent  in  it, 
hut  has  sdH  left  belnnd  some,  which  are  as  yet  without 
redress.^  The  doctrine  has  been  especially  applied 
to,  and,  indeed,  is  most  forciUy  iUustrated  by  cases  ^ 
the  revival  of  partnership  debtes,  which  are  barred  fay 
the  Statute  al  Limitations,  by  the  simple  acknowledg- 
ment (^  one  jpartner,  even  when  made  at  a  great  dis- 
tance of  time  after  the  dissdiution  of  the  partnership, 
and,  indeed,  long  after  all  the  partnership  business 
has  been  closed  by  an  actual  setdement  thereof  inter 


jk 


\  324u  In  America  no  smafl  diversity  of  judicial 
opinioB  has  been  expressed  upon  the  same  sub* 
ject.  In  some  of  the  States  the  English  doctrine  has 
been  approved ;  in  others  it  has  been  silently  acqm- 
esced  in,  or  left  doubtful  ;^  and  in  a  considerable  num^ 
ber  it  has  been  expressly  overruled.*  The  Supreme 
a.».».M-— ..  ..■■».«■»■ .  ._-v. _.  ■ . .  .  .  ^ — ....f, ,  ^  .1  .— t_^.m^. 


'  Wldteofmb  v.  Whiting,  Doug.  H.  6Sl. 

^  See  the  remarks  of  Lord  Tenterden  aguinstthe  deeisiion  in  Whitcom^ 
«.  Wh^ng,  (Doug.  R.  651],  in  his  opinion  in  Atkjns  v.  Tredgold,  2  BattL 
9l  Ctesw.  123, 28,  and  of  Mr.  Justice  Bayley,  Id.  p.  24,  and  of  Mr.  Justice 
HolrOfd,n.p.Bl. 

»  CoHyer  on  Partn.  B.  3,  ch.  1,  §  4,  p.  282 16  285, 2d  edit ;  Id.  B.  3, 
eh.  ^  $  4,  p.  417,  418 ;  3  Kent,  Coram.  LecL  43,  p.  50,  51,  and  note  (h)^ 
4th  edit;  Stat  of  9  Geo.  4,  ch.  14,  (9  of  May,  1828).  See  Braithwaite  v. 
Britain,  1  Keen,  R.  206 ;  Winter  r.  Innes,  4  Mylne  &  Craig,  111. 

^  3  Kent,  Comro.  Lect.  43,  p.  49, 50,  51,  4th  edit;  S.  P.  Houser  v. 
IfTine,  3  Watts  &  Serg.  345. 

'  Waiton  V.  Rohinson,  5  Iredell,  343. 

^  3  Kent,  Comm.  Lect  43,  p.  49,  50,  51, 4th  edit,  where  the  principal 
avflumties  are  coDected.    See  also  Levy  v.  Cadet,  17  Serg.  &  R.  126; 
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Court  of  the  United  States  have  not  hesitated,  after 
a  most  elaborate  discussion,  to  overrule  it,  as  un- 
founded in  principle  and  analogy.  In  truth,  the 
whole  controversy  must  ultimately  turn  upon  the 
single  point,  whether  the  acknowledgment  is  a  m^e 
continuation  of  the  original  promise,  or  whether 
it  is  a  new  contract,  or  promise,  s^mnging  out  o( 
and  supported  by  the  original  consideration.  It  is 
upon  the  latter  ground,  that  the  Supreme  Court 
have  deemed  the  doctrine  wholly  untenable.^ 


Walden  v,  Sherborne,  15  John.  R.  409;  Baker  v,  Stackpole,9  Cowen,R. 
422, 423;  Brisban  v.  Boyd,  4  Paige,  R.  17;  Cady  o.  Shepherd,  11  PielE. 
R.  400 ;  Bell  v.  Morrison,  1  Peters,  R.  351 ;  Belote  v.  WyniMb  7  Yerger, 
R.  534;  Tassey  v.  Church,  4  Watts  &  Serg.  141. 

^  The  doctrine  was  apparently  first  applied  in  the  ease  of  WlnlMinli  «i» 
Whiting,  (Dong.  R.  652),  in  the  case  of  a  joint  and  several  note  of  Mf* 
eral  persons,  not  partners,  upon  the  supposed  analogy  to  the  caoe  of  pay- 
ment by  one  joint  promisor.  On  that  occasion  Liord  Mansfield  drily  and 
briefly  said ;  '<  Payment  by  one  is  payment  for  all,  the  one  aethig  Tir- 
tually  as  an  agent  for  the  rest.  And  in  the  same  manner  an  admissioii 
by  one  is  an  admission  by  all ;  and  the  law  raises  the  promiae  to  pay, 
when  the  debt  is  admitted  to  be  due."  A  more  inconclusive  and  onsatis- 
factory  mode  of  reasoning  can  scarcely  be  imagined.  In  the  fint  place, 
(as  we  see  in  the  text),  payment  by  an  agent,  after  his  authorily  is  witli- 
drawn  by  his  principal,  is  a  payment,  which  binds  the  creditor,  but  cer- 
tainly not  the  principal ;  and  the  agent  cannot  recover  the  money  so  paid 
from  bis  principal ;  although  he  may  not  be  entitled  (unless,  indeed,  it  is 
paid  under  a  sheer  and  mutual  mistake)  to  recover  it  back  from  the 
creditor.  Nor  is  it  true,  that  payment  by  one  partner,  after  a  dissolation, 
of  any  debt,  as  a  supposed  partnership  debt,  binds  the  other  partneiSL 
On  the  contrary,  they  have  a  right  to  say,  that  it  never  was,  or  was  nol 
at  the  time  of  the  payment  thereof,  an  existing  partnership  debt.  Sop- 
pose  it  had  been  already  either  paid,  or  extinguished,  how  is  the  partner- 
ship liable  to  pay  it  again  ?  It  is  assuming  the  very  matter  in  contiD- 
versy  to  assert,  that  a  debt,  once  barred  by  the  Statute  of  Limitations,  is  doI 
extinguished,  if  voluntarily  revived  by  the  acknowledgment  of  one  partner. 
What  right  or  power  has  an  agent,  after  his  authority  is  dissolved,  to  make 
any  acknowledgment  or  promise  upon  my  account,  to  bind  me  ?  He  may 
bind  hiniself,  if  he  pleases ;  but  it  will  require  some  other  reasoning  to  ahow 
that  he  can  bind  me.  The  reasoning  against  the  English  rule  will  perhaps 
be  found  as  fully  stoted  in  the  case  of  Bell  o.  Morrison,  1  Peters,  R.  351, 
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^  324  a.  Bttt,  hffWw^  Ae  docttine  may  be  adfter  a 
dUssoltilioti,  in  cases  vAitrt  all  the  parties  ate  linng,  it 


^^^taaaa^aBStKJma»^sjbM^Msuias,^m^t»>^i,j»jtma^Kaamau^a^.*^ 


SSr  to  9^4,  life  in  MT^  other  'c^m.  « It  still  raaaiftiB  (say  the  Court)  to  txMf- 
mkk^  wiiednr  tl»  acknoirtedf  met  of  one  penaer,  after  the  disMlutieii  of 
the  oo^ertnenhiy, »  eaflMentto  take  the  ease  oot  of  the  itatnle,  m  to  aU 
the  pevtaem  Ho#  fhr  it  am^  bmd  the  partneri  makiii;  the  ackiioirledgk 
■enteoptfy  the  debt, iiee4  Bdt  be  inqeffed  idto.  To  ttaintain  the  preeeat 
aetMNi,  it  molt  be  bMing  upon  alL  In  the  case  «f  Bland  v.  iiairierinf  , 
(8  YmL  151),  where  tiie  action  wai  against  foor,  opon  a  joint  proniae, 
and  the  idea  ef  the  statnte  of  limitations  was  put  in,  and  the  jury  fbund, 
that  oae  of  the  defendaniB  did  promue  within  sit  years,  tund  that  the 
atheis  did  not?  three  judgiOB,  against  Ventris  J.,  held,  that  the  phuasiff 
eedd  act  haTe  judgment  against  the  defendant,  who  had  made  the  praa»- 
ii^  Hw  ease  has  been  explained  upon  the  ground,  that  the  verdict  did 
aStosafimn  to  the  pleadings,  afid  establish  a  joint  promise,  it  is  vety 
doobtfid,  upon  a  critical  exnninstion  of  the  report,  whether  the  qiinioa 
Sf  lim  Comrt,  olr  of  any  of  the  Judges,  proceeded  solely  upoa  such  a 
gniand.  hk  Whitoomb  e.  Whiting,  (3  Doug.  R.  652),  decided  in  1781,  in 
sn  sc6ett  ua  «  joint  and  several  note,  brou^t  against  one  of  the  makeia, 
it  was  held,  that  proof  of  pi^fment,  by  one  of  the  makers,  of  interest  oft 
the  a^te  and  of  part  of  the  principal,  within  six  yeais,  took  the  case  out 
of  the  aittate,  as  against  the  -defendant,  who  was  sued.  Lord  Mam^eid  ^ 
mid;  *  Pay  meat  by  one  is  payment  for  all,  the  one  acting  vtrtoally  for  aM 
the  rest;  and  in  the  same  manner,  an  admission  by  one  is  an  admission 
by  all,  and  the  farw  raises  the  promise  to  pay,  when  the  debt  is  admitted 
to  be  doe.*  This  is  tiie  whole  reasoning  reported  in  the  case,  and  is 
eertaady  not  very  satisfhctofy.  It  assumes,  that  one  party,  wlio  has  aii^ 
thoiity  to  discharge,  has,  necessarily,  also,  authority  fo  charge  the  othen ; 
that  a  virtual  agency  exists  in  each  joint  debtor  to  pay  for  the  whole ; 
lad  tet  a  virtual  agency  exists,  by  analogy,  to  charge  the  whole.  Now, 
dns  feiy  position  constitutes  the  matter  in  controversy.  It  is  true,  that 
a  tmyaient  by  one  does  enure  for  ^  benefit  of  the  whole.  But  tins 
uiats,  not  so  much  from  any  virtual  agency  fbr  the  whole,  as  by  opera* 
tionofJaw;  for  the  payment  extinguidies  the  debt  If  such  payment 
ipeia  aaide  after  a  positive  refiisal,  or  prohibition  of  the  other  joint  debt- 
ois,  It  would  stiM  operate  as  an  extinguishment  of  the  debt,  and  the 
creditor  could  no  longer  sue  them.  In  truth,  he,  who  pays  a  joint  debt, 
pays  to  ^Uf^Mge  himself;  and  so  far  firom  binding  die  othera  conclu- 
sively by  his  act,  as  virtually  theirs  also,  he  cannot  recover  over  against 
thsra  in  eontribotion,  without  such  payment  has  been  rightfully  made, 
tad  ought  to  charge  them.  When  the  statute  has  run  against  a  joint 
Mt,  the  reascmable  presumption  is,  that  it  is  no  longer  a  subsisting 
debt;  and,  therefore,  there  is  no  ground,  on  which  to  ralM  a  virtaal 

41* 


486  PARTNERSHIP.  [CH.  XIY. 

is  very  clear  that  no  acknowledgment  by  the  surviving 
partners  after  the  death  of  one  of  them  will  revive  the 


agency  to  pay  that,  which  ia  not  admitted  to  eziat.  Bat,  if  this  weie  not 
ao,  still  there  ia  a  great  diffisrenc^  between  creating  a  virtnal  agency,  whkk 
is  for  the  benefit  of  all,  and  one,  which  is  onerous  and  prejadiciBl  to  afl. 
The  one  is  not  a  natural,  or  a  necessary  consequence  from  the  other.  A 
person  may  well  authorize  the  payment  of  a  debt,  fnr  which  he  is 
liable;  and  yet  refuse  to  authorize  a  charge,  where  there  at 
exists  no  legal  liability  to  pay.  Yet,  if  the  principle  of  Lord  MansHaM 
be  correct,  the  acknowledgment  of  one  joint  debtor  will  bind  all  the 
even  though  they  should  have  utterly  denied  the  debt  at  the  tima^  wl 
such  acknowledgment  was  made.  The  doctrine  of  Whitcomb  «.  Whi- 
ting has  been  followed  in  England  in  subsequent  cases,  and  was  applied 
in  a  strong  manner,  in  Jackson  v.  Fairbank,  (9  H.  BL  340),  where  the 
admission  of  a  creditor  to  prove  a  debt,  on  a  joint  and  several  noCa^  mder 
a  bankruptcy,  and  to  receive  a  dividend,  was  held  sufficient  to  charge  a 
solvent  joint  debtor,  in  a  several  action  against  him,  in  which  he  pleaded 
the  statute,  as  an  acknowledgment  of  a  subsiding  debt  It  has  not,  how* 
ever,  been  received  without  hesitation.  In  daric  o.  Bradshaw,  (3  Espu 
R.  155),  Lord  Kenyon,  at  Nisi  Prius,  expressed  some  doubts  upon  it; 
and  the  cause  went  off  on  another  ground.  And  in  Brandram  «.  Whar- 
ton, (1  Bam.  &  Aid.  463),  the  case  was  very  much  shaken,  if  not  over- 
turned. Lord  Ellenborough  upon  that  occasion  used  language^  fiom 
which  his  dissatisfaction  with  the  whole  doctrine  may  be  cleariy  in- 
ferred. 'This  doctrine,'  said  he,  *of  rebutting  the  statute  of  limitations 
by  an  acknowledgment,  other  than  that  of  the  party  himself  begun  with 
the  case  of  Whitcomb  v.  Whiting.  By  that  decision,  where,  however 
there  was  an  express  acknowledgment,  by  an  actual  pajrment  of  a  part 
of  the  debt  by  one  of  the  parties,  I  am  bound.  But  that  case  was  full  of 
hardship ;  for  this  inconvenience  may  follow  from  it.  Suppose  a  person 
liable  jointly  with  thirty  or  forty  others,  to  a  debt,  he  may  have  actually 
paid  it,  he  may  have  had  in  his  possession  the  document,  by  which  th^ 
payment  was  proved,  but  may  have  lost  his  receipt  Then,  though  this 
was  one  of  the  very  cases,  which  this  statute  was  passed  to  protect,  he 
may  still  be  bound,  and  his  liability  be  renewed,  by  a  random  acknow- 
ledgment made  by  some  one  of  the  thirty  or  forty  others,  who  may  be 
careless  of  what  mischief  he  is  doing,  and  who  may  even  not  know  of 
the  payment,  which  has  been  made.  Beyond  that  case,  therefore,  I  am 
not  prepared  to  go,  so  as  to  deprive  a  party  of  the  advantage,  given  ^\m 
by  the  statute,  by  means  of  an  implied  acknowledgment'  The  RnyijfH 
cases,  decided  since  the  American  revolution,  are  by  an  express  statota 
of  Kentucky,  declared  not  to  be  of  authority  in  tbeur  Courts ;  and  coom- 
quently  Whitcomb  v.  Whiting,  in  Douglas,  and  the  cases,  which  have 
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debt 
no 


t  against  the  estate  of  the  deceased  partner,  and 
acknowledgment  by  the  representative  of  the  de- 


followed  it,  leave  the  qaestioii  in  Kentucky  quite  open  to  be  decided 

upon  principle.    In  the  American  Courts,  so  far  as  our  researches  have 

extended,  few  cases  have  been  litigated  upon  this  question.    In  Smith 

V.  D.  &  G.  Ludlow,  6  Johns.  R.  267,  the  suit  was  brought  against 

both  partners,  and  one  of  them  pleaded  the  statute.    Upon  the  disso- 

Intion  of  the  partnership,  public  notice  was  given,  that  the  other  partner 

was  anthorized  to  adjust  all  accounts ;  and  an  account  signed  by  him, 

after  such  advertisement,  and  within  six  years,  was  introduced.    It  was 

also  proved,  that  the  plaintiff  called  on  the  partner,  who  pleaded  the 

atatnte,  before  the  commencement  of  the  suit,  and  requested  a  settlement, 

and  that  he  then  admitted  an  account,  dated  in  1797,  to  have  been  made 

out  by  him ;  that  he  thought  the  account  had  been  settled  by  the  other 

defendant,  in  whose  hands  the  books  of  the  partnership  were;  and 

that  he  would  see  the  other  defendant  on  the  subject,  and  communicate 

the  result  to  the  plaintiff.    The  Court  held,  that  this  was  sufficient  to 

take  the  case  out  of  the  statute;  and  said,  that  without  any  express 

authority,  the  confession  of  one  partner,  after  the  dissolution,  will  take  a 

debt  oat  of  the  statute.    The  acknowledgment  will  not,  of  itself,  be 

evidence  of  an  original  debt ;  for,  that  would  enable  one  party  to  bind 

the  other  in  new  contracts.    But  the  original  debt  being  proved  or  admit- 

tsd,  the  confession  of  one  will  bind  the  other,  so  as  to  prevent  him  from 

availing  himself  of  the  statute.     This  is  evident,  from  the  cases  of 

Whitcomb  v.  Whiting,  and  Jackson  v.  Fairbank ;  and  it  results  neces- 

aanly  from  the  power  given  to  adjust  accounts.    The  Court  also  thought 

tbe  acknowledgment  of  the  partner  setting  up  the  statute  was  sufficient, 

of  itself,  to  sustain*  the  action.    This  case  has  the  peculiarity  of  an 

acknowledgment  made  by  both  partners,  and  the  fonnal  acknowledgment 

by  the  partner,  who  was  authorized  to  adjust  the  accounts  after  the  disso- 

lution  of  the  partnership.    There  was  not,  therefore,  a  virtual,  but  an 

express,  and  notorious  agency,  devolved  on  him,  to  settle  the  account. 

The  correctness  of  the  decision  cannot,  upon  the  general  view  taken  by 

the  Court,  be  questioned.    In  Roosevelt  v.  Marks,  6  Johns.  Ch.  Rep. 

266,  29],  Mr.  Chancellor  Kent  admitted  the  authority  of  Whitcomb  v. 

Whiting;  but  denied  that  of  Jackson  v.  Fairbank  for  reasons,  which 

appear  to  us  solid  and  satisfactory.     Upon  some  other  coses  in  New 

'York  we  shall  have  occasion  hereafter  to  comment    In  Hunt  v.  Bridg- 

ham,  2  Pick.  R.  581,  the  Supreme  Court  of  Massachusetts,  upon  the 

authority  of  the  cases  in  Douglas,  H.  Blackstone,  and  Johnson,  held, 

that  a  partial  payment  by  the  principal  debtor  on  a  note  took  the  case 

out  of  the  statute  of  limitations,  as  against  a  surety.    The  Court  did  not 

proceed  to  any  reasoning  to  establish  the  principle,  considering  it  as  the 
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ceased  partner  will  revive  the  debt  against  the  survi* 


VWPS.* 


remilt  of  the  antfionties.  Bhelttm  v.Coek^,  8  Miiinfi>r4,  R.  191,  li  to 
diG  B&nM  effisct  f  uid  contsins  n  more  enoncnctiCRi  ov  tho  tiirei  wioicnit 
any  discnssion  of  Hs  prmcifAe.  Sinqwon  v.  Morrison,  %  Bay,  Repi  533; 
pffoceeded  apon  a  broader  gronnd,  nd  assmies  the  ^octtHie  of  llie  case 
in  1  Taont  RefK  104,  liereinaiier  notked,  to  be  torrsct  vhmixmt  may 
be  the  just  inflaenee  of  each  recogtiitionB  of  the  {irhidifleB  of  die  fiii(jfiA 
osBes  in  other  states,  as  the  doctrine  is  not  so  settled  In  Kentneky,  wt 
most  resort  {to  sach  recognition,  only  as  fhrnishing  fflostratiops,  to  asriift 
our  reasoning ;  and  decide  the  case  tiow,  as  if  it  liad  never  been  de^^ 
eided  before.  By  the  general  law  of  pattneiship,  the  iict  of  eaidi  pntaer, 
during  the  continuance  of  the  partnenhip,  and  within  l3ie  scope  of  its  cib^ 
jeets,  binds  all  tbe  others.  R  is  considered  tlie  act  df  each  and  of  all, 
lesnlting  from  a  general  and  nrataal  delegation  of  anthority.  Ebch 
partner  niay,  therefore,  bind  the  partnership  by  Ins  coDtracti  in  tiie 
partnership  business;  bat  he  cannot  bind  it  by  any  contnets  be^ 
yond  those  limits.  A  dissolntion,  howeret,  pots  an  «nd  to  fte  an*^ 
diority.  By  the  fbrce  of  its  terms  it  operates  as  m  rerucation  t^ 
all  power  to  create  new  contracts;  and  the  right  (tf  paitners,  as 
such,  can  extend  no  farther  than  to  settle  the  partnenfliip  concerns  sl- 
ready  existing,  and  to  distribute  the  remaining  fbnds.  Efen  Uiis -right 
may  be  qualified,  and  restrained,  by  the  express  delegation  of  the  whole 
authority  to  one  of  the  partners.  The  question  is  not,  howerer,  ss  to  the 
antliority  of  a  partner  after  the  dissolution  to  adjust  an  admitted  and  sub- 
sisting debt ;  we  mean,  admitted  by  the  whole  partnerriiip,  or  nnbaired 
by  the  statute;  but  whether  he  can,  by  his  sole  act,  after  the  action  is 
barred  by  lapse  of  time,  revive  it  against  all  the  partners,  without  any 
new  authority  communicated  to  him  for  this  purpose.  We  think  tfie  prop- 
er resolution  of  this  point  depends  upon  another,  and  that  is,  whether  the 
acknowledgment,  or  promise  is  to  be  deemed  a  mere  continnation  of  tiie 
original  promise,  or  a  new  contract,  springing  out  of  and  supported  by  tiie 
original  consideration.  We  think  it  is  the  latter,  both  upon  principle 
and  authority ;  and,  if  so,  as  after  the  dissolution  no  one  partner  can  cre- 
ate a  new  contract,  binding  upon  the  others,  his  acknowledgment  is  in- 
operative and  void,  as  to  them.  There  is  some  confusion  in  the  langnage 
of  the  books,  resulting  from  a  want  of  strict  attention  to  the  distinction 
here  indicated.  It  is  often  said,  that  an  acknowledgment  revives  the 
promise,  when  it  is  meant,  that  it  revives  the  debt  or  cause  of  action. 
The  revival  of  a  debt  supposes,  that  it  has  been  once  extinct  and  gone ; 

1  Atkins  V.  Tredgold,  2  Bam.  &  Cresw.  23;  Slater  v.  Lawson,  1  Bam. 
&  Adolp.  996 ;  Crallan  v.  Oulton,  3  Beavan,  R.  7. 
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§  324  6.  Another  questioa  has  arisen ;  and  that  is, 
whether  after  the  decease  of  one  partner,  the  surviving 


that  there  has  been  a  period,  in  which  it  had  lost  its  legal  use  and  valid- 
ly. The  act,  which  revives  it,  is  what  essentially  constitutes  its  new 
being,  and  is  inseparable  fixim  it  It  stands  not  by  its  original  force,  but 
by  the  new  promise,  which  imparts  vitality  to  it  Proof  of  the  latter  is 
indispensable  to  raise  the  assumpsit,  on  which  an  action  can  be  main- 
tained. It  was  this  view  of  the  matter,  which  first  created  the  doubt, 
whether  it  was  necessary,  that  a  new  consideration  should  be  proved 
to  support  the  promise,  since  the  old  consideration  was  gone.  That 
doubt  has  been  overcome;  and  it  is  now  held,  that  the  original  con- 
iifleration  is  suffipient,  if  recognised,  to  uphold  the  new  promise,  al- 
thou^  the  statute  cuts  it  ofif^  as  a  support  for  the  old.  What,  indeed* 
would  seem  to  be  decisive  on  this  subject  is,  that  the  new  promise,  if 
qualified  or  conditional,  restrains  the  rights  of  the  party  to  its  own  terms; 
and  if  he  cannot  recover  by  those  terms,  he  cannot  recover  at  all.  If  a 
person  promise  to  pay,  upon  condition,  that  the  other  do  an  act,  perform- 
nnce  must  be  shown,  before  any  title  accrues.  If  the  declaration  lays  a 
promise  by  or  to  an  intestate,  proof  of  the  acknowledgment  of  the  debt 
by  or  to  his  personal  representative  will  not  maintain  the  writ  Why 
not,  since  it  establishes  the  continued  existence  of  the  debt  ?  The  plain 
reason  is,  that  the  promise  is  a  new  one  by  or  to  the  administrator  him- 
self, upon  the  original  consideration ;  and  not  a  revival  of  the  original 
promise.  So,  if  a  man  promises  to  pay  a  pre-existing  debt,  barred  by  the 
statute,  when  he  is  able,  or  at  a  future  day,  his  ability  must  be  shown,  or 
the  time  must  be  passed,  before  the  action  can  be  maintained.  Why  ?  Be- 
cause it  rests  on  the  new  promise,  and  its  terms  must  be  complied  with. 
We  do  not  here  speak  of  the  form  of  alleging  the  promise  in  the  declara- 
tion, upon  which,  perhaps,  there  has  been  a  diversity  of  opinion  and 
jodgment ;  but  of  the  fact  itself,  whether  the  promise  ought  to  be  laid  in 
one  way  or  another,  as  an  absolute,  or  as  a  conditional  promise ;  which 
may  depend  upon  the  rules  of  pleading.  This  very  point  came  before 
the  twelve  judges,  in  the  case  of  Hyling  v.  Hastings,  (1  Ld.  Raym.  389, 
421,)  in  the  time  of  Lord  Holt  There,  one  of  the  points  was,  *  whether 
the  acknowledgment  of  a  debt  within  six  years  would  amount  to  a  new 
promise,  to  bring  it  out  of  the  statute ;  and  they  were  all  of  opinion,  that 
it  would  not ;  but  that  it  was  evidence  of  a  promise.'  Here  then,  the 
Judges  manifestly  contemplated  the  acknowledgment,  not  as  a  continua- 
tion of  the  old  promise,  but  as  evidence  of  a  new  promise ;  and  that  it  is 
the  new  promise,  which  takes  the  case  out  of  the  statute.  Now,  what  is 
a  new  promise,  but  a  new  contract;  a  contract  to  pay,  upon  a  pre-exist- 
ing consideration,  which  does  not,  of  itself,  bind  the  party  to  pay,  inde- 
pendently of  the  contract?     So,  in  Boydell  v.  Drummond,  2  Camp.  R, 
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parinef  can,  in  a  suit  brougkt  to  obtain  payment  of  a 
debt  due  to  a  creditor  of  the  ftrm  out  of  the  assetft 


157,  Lord  Ellenborougb,  with  hb  characteristic  piBcision,  said,  *  if  a  man 
acknowledges  the  existence  of  a  debt,  barred  by  the  statute,  the  law  btM 
been  supposed  to  raise  a  new  promise  to  pay  it ;  and  thus  the  remedy  it 
revived.'  And  it  may  be  affirmed,  that  the  general  current  of  the  &ig^ 
lish,  as  well  as  the  American  authorities,  conforms  to  this  view  of  the 
operation  of  an  acknowledgment.  In  Jones  v.  Moore,  (5  Binney  R.  579;) 
Mr.  Chief  Justice  Tilghman  went  into  an  elaborate  examination  of  this 
fety  point;  and  came  to  the  conclusion,  from  a  review  of  all  the  caeet, 
that  an  acknowledgment  of  the  debt  can  only  be  considered  as  evidei|Be 
of  a  new  promise ;  and  he  added,  *  I  cannot  comprehend  &e  meaxdng  of 
teviving  the  old  debt  in  any  other  manner,  than  by  a  new  proadse.* 
There  is  a  class  of  cases,  not  yet  adverted  to,  which  materially  illustrttes 
the  right  and  powers  of  partners,  after  the  ^solution  of  the  pfertnenhip, 
and  bears  directly  on  the  point  under  consideration.  In  Hackley  «. 
Patrick,  (3  Johns.  R.  536,)  it  was  said  by  the  Couit,  that  *  after  a  disBolQ^^ 
lion  of  the  partnership,  the  power  of  one  party  to  bind  the  others  whoDy 
eeases.  There  is  no  reason,  why  his  acknowledgment  of  an  aecooat 
riiould  bind  his  copartners,  any  more  than  his  ginng  a  promiSBoty  note, 
in  the  name  of  the  firm,  or  any""  other  act*  And  it  was,  dierefbte,  held, 
that  the  plaintiff  must  produce  further  evidence  of  the  existence  of  an 
antecedent  debt,  before  he  could  recover;  even  though  the  acknowledg- 
ment was  by  a  partner,  authorized  to  settle  all  the  accounts  of  the  firm. 
This  doctrine  was  again  recognised  by  the  same  Court,  in  Walden  r. 
Sherburne,  (15  Johns.  R.  409,  424,)  although  it  was  adnutted,  {hat  in 
Wood  V.  Braddick,  (I  Taunt  104,)  a  different  decision  had  been  had  in 
England.  If  this  doctrine  be  well  founded,  as  we  think  it  is,  it  ftimishes 
a  strong  ground  to  question  the  efficacy  of  an  acknowledgment  to  bind 
the  partnership  for  any  purpose.  If  it  does  not  establish  the  existence  of 
a  debt  against  the  partnership,  why  should  it  be  evidence  against  it  at 
all  ?  If  evidence,  aliunde,  of  facts  within  the  reach  of  the  statute,  as  of  tibe 
existence  of  a  debt,  be  necessary  before  the  acknowledgment  binds,  is 
not  this  letting  in  all  the  mischiefs,  against  which  the  statute  intended  to 
guard  the  parties;  viz.  the  introduction  of  stale  and  dormant  demands,  of 
long  standing,  and  of  uncertain  proof?  If  the  acknowledgment,  per  se, 
does  not  bind  the  other  partners,  where  is  the  propriety  of  admitting 
proof  of  an  antecedent  debt,  extinguished  by  the  statute  as  to  them,  to 
be  revived  without  their  consent  ?  It  seems  difficult  to  find  a  satisfactory 
reason,  why  an  acknowledgment  should  raise  a  new  promise,  when  the 
consideration,  upon  which  alone  it  rests,  as  a  legal  obligation,  is  not 
coupled  with  it  in  such  a  shape  as  to  bind  the  parties ;  that  the  parties 
are  not  bound  by  the  admission  of  the  debt,  as  a  debt;  but  are  bound  by 
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of  the  dcaeeiised  partner^  'm  which  suit  the  sumving 
paitner  is  aaade  a  parQr,  set  up  the  statute  of  limitatious 


the  aclmowledgment  of  the  debt,  as  a  promise,  upon  eztrihsic  proof 
TIm  duetiiBg  in  I  Tamt  104,  standb  upon  a  dear,  if  it  be  a  legal 
ponniA  \  thati  as  to  Ihe  tbinga  paat,  the  paztnerehip  contiDues,  and  alwaj* 
imiit  continue,  notwithstanding  the  dissolution.  That,  however,  is  a  mat- 
ter, which  we  are  not  prepared  to  admit,  and  constitutes  tiie  reiy  groond 
Bav  in  emUweny.  The  fight,  in  which  we  are  disposed  to  consider 
this  question,  is,  that  after  a  dissolution  of  a  partnenhip,,  no  partner  can 
create  a  cause  of  action  against  the  other  partners,  except  by  a  new 
aatheritjr  communicated  to  him  for  that  purpose.  It  is  wholly  immate- 
rial, what  is  the  consideration,  which  is  to  raise  such  cause  of  action ; 
whether  it  be  a  sopposed  pre-existing  debt  of  the  partneiehip,  or  aif 
tmlBar^  eonnderation,  which  might  prore  beneficial  to  them.  Unless 
adspled  hf  them,  they  are  not  bound  by  it.  When  the  statute  of  limita- 
tions baa  ence  run  i^fainst  a  debt,  the  caose  of  action  against  the  pait- 
nerriiip  is  gone.  The  acknowledgment,  if  it  is  to  operate  at  all,  is  to 
create  a  new  cause  of  action;  to  revive  a  debt,  which  is  extinct;  and 
tfans  to  give  an  action,  which  has  its  lifb  from  the  new  promise,  implied 
by  law  from  such  an  acknowledgment,  and  operating  and  limited  by  in 
porpoit.  It  is  then,  in  its  essence,  the  creation  of  a  new  right,  and  not 
the  enfiweement  of  an  old  one.  We  think,  that  the  power  to  create  such 
a  right  does  not  exist,  after  a  dissohition  of  the  partnership,  in  any  past* 
oer.  There  is  a  case  in  the  Kentucky  Reports,  not  cited  at  the  bar, 
which  coincides,  as  far  as  it  goes,  with  our  own  views ;  and  if  taken  as  a 
general  exposition  of  the  law,  according  to  its  terms,  is  conclusive  on 
this  point  It  ie  the  case  of  Walker  and  Evans  v.  Dubeny,  (1  Mar- 
ihair^  Rep.  189.)  It  is  very  briefly  reported,  and  ^e  opinion  of  the 
Cenrt  was  as  follows.  '  We  are  of  opinion,  that  the  Court  below  im- 
properly admitted,  as  evidence  against  Walker,  the  certificate  of  J.  T. 
Evanai,  made  after  the  dissolution  of  the  partnership,  between  Walker 
tad  Evans,  acknowledging,  that  the  partnership  firm  liras  indebted  to 
the  defendant  Dnb^ry  in  the  sum  demanded,  in  the  action  brought  by 
him  in  the  Coort  below.^  It  cites  3  Johns.  Rep.  596 ;  3  Mumf.  R.  191. 
It  doee  not  appear,  what  was  the  state  of  facts  in  the  Court  below,  nor 
whether  this  was  an  action,  in  which  the  statute  of  limitations  wae 
pleaded,  or  only  non  assumpsit  generally.  But  the  positicm  is  generally 
asserted,  that  the  acknowledgment  of  a  debt  by  one  partner  after  a  di*- 
sdntion  is  not  evidence  against  the  other.  Whether  the  Court  meant  to 
say  in  no  ease  whatever,  or  only  when  the  debt  itself  was  proved,  ali- 
imde,  does  not  appear.  The  language  is  general  and  would  seem  to  in- 
ehide  all  cases ;  and  if  any  qualification  were  intended,  it  would  have 
been  natural  for  tiie  Court  to  express  that  qualification,  and  have  c<»- 
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as  a  bar  to  a  demand  against  the  assetsr  of  the  de- 
ceased ;  and  it  has  been  held  that  he  cannot.'  And 
it  yet  remains  a  matter  of  doubt,  whether  the  represen- 
tatives of  the  deceased  partner  can  in  such  a  suit  set 
up  the  statute  of  limitations  as  a  bar,  so  long  as  the 
surviving  partner  continues  liable  to  the  payment  of 
the  debt,  as  the  deceased's  estate  is  liable  to  be  called 
upon  by  the  surviving  partner  for  contribution  in  case 
the  latter  pays  the  debt.* 


fined  it  to  the  circumstances  of  the  case.  The  only  room  for  dodbl 
arises  from  the  citations  of  3  Johnson  and  3  Mumford.  The  foraier  has 
heen  already  adverted  to;  and  the  latter,  Shelton  v.  Cocke  Sl  cAam,  (3 
Mumf.  R.  191,)  recognised  the  distinQtion  asserted  in  3  JohiML  R.  as 
sound.  These  citations  may,  however,  have  been  referred  to  as  mere 
illustrations,  going  to  establish  the  proposition  of  the  Court  to  a  certain 
extent,  and  not  as  limitations  of  its  extent  Iq  any  view,  it  leads  os  to  the 
most  serious  doubts,  whether  the  State  Courts  of  Kentndqr  would  evnr 
adopt  the  doctrine  of  Whitcomb  v.  V^iting,  in  Douglas ;  especially  so, 
as  the  early  case  in  2  Vent  151,  carries  an  almost  irresistible  presump- 
tion, that  the  Courts,  at  Xhat  time,  held  a  doctrine  entirely  inconsiscent 
with  the  case  in  Douglas."  See  also  ante,  §  107. 
A  Winter  v.  Innes,  4  Mylne  &  Craig.  101. 

9  Winter  v,  Innes,  4  Mylne  &  Craig.  101,  111.  Lord  Cottenham  said ; 
^  When  the  simple  case  shall  occur  of  the  representatives  of  a  deceased 
partner  setting  up  the  Statute  of  Limitations  against  a  claim  by  a  creditor 
of  the  firm,  it  will  be  to  be  considered  whether  such  a  defence  can  prevail 
whilst  the  surviving  partner  continues  liable,  and  the  estate  of  the  deceas- 
ed partner  continues  liable  to  contribution  at  the  suit  of  the  surviving  part- 
ner.  If  the  equity  of  the  creditor  to  go  against  the  estate  of  the  deceased 
partner  is  founded  upon  the  equity  of  the  surviving  partner  against  that 
estate,  it  would  seem  that  the  equity  of  the  creditor  ought  not  to  be  barredi 
so  long  as  the  equity  of  the  surviving  party  continues,  ss  that  would  be  to 
create  that  circuity  which  it  is  the  object  of  the  rule  to  prevent  In  Braith- 
waite  V,  Britain,  the  Master  of  the  Rolls  thought  that  the  statute  did  not 
operate,  although  nine  years  had  elapsed.  In  this  case  it  is  not  neceosaiy 
to  consider  that  general  question ;  Mr.  Baillie  was  himself  a  trustee  and 
executor  of  the  will  of  the  deceased  partner,  and  did  not  renounce  till 
1830 ;  and  Mr.  Innes,  who  had  the  property,  acted  throughout  on  bdialf 
of  the  estate  of  the  deceased.  And  who  now  set  up  the  Statute  of  Lim- 
itations?    Not  the  executors  of  the  deceased  partner — who  are  not 


CH.  Xnr.]   DISSOLUTION  —  RIGHTS   OF  PARTNERS.      498 

^  325.  On  the  other  hand,  notwithstanding  the  dis-  • 
sdution  of  the  partnership,  there  still  remain  certain 
rights,  duties,  powers,  authorities,  and  relations  between 
them,  which  die  law  recognises  and  supports,  because 
they  are,  or  may  be,  indispensaUe  to  the  complete 
arrangement  and  final  settlement  of  the  affidrs  of  the 
partnership ;  and,  therefore,  in  a  qualified  and  limited 
sense,  the  partnership  may  be  said  for  those  purposes 
to  continue  between  the  parties,  until  such  arrange- 
ment and  settlement  take  place.^  Indeed,  as  has 
been  well  said  by  a  learned  author  on  this  sulgect, 
firom  the  vei^  nature  of  a  partnership,  engage- 
ments may  be  contracted,  which  cannot  be  fulfilled 
during  its  existence,  exposed  as  it  is  to  sudden  and 
arbitrary  terminations;  and  the  consequence,  there- 
fore, must  be,  that,  for  the  purpose  of  making  good 
outstanding  engagements,  of  taking  and  settling  aO 
the  accounts,  and  converting  all  the  property,  means, 
and  assets  of  the  partnership,  existing  at  the  time  of 
the  dissolution,  as  beneficially  as  may  be  for  the  ben- 
efit of  all,  who  were  partners,  according  to  their  re- 
spective shares  and  [froportions,  the  legal  interest  must 
subsist,  although,  for  all  other  purposes,  the  partner- 
ship is  actually  determined.^ 

iMNiiid  to  plesd  the  statate,  but  may,  if  they  please,  pay  a  jast  debt,  thcogk 
IwRdble  by  the  statute — nor  any  one  interested  in  his  estate,  bat  those 
^^rho  sUiid  in  the  plaoe  of  Mr.  Innes  as  sorviving  partner.  I  think,  there- 
Wotmf  that  their  defence  eannot  prevail." 

1  Gow  on  Parta.  ch.  5,  §  2,  p.  231,  3d  edit. ;  Wilson  v.  Greenwood, 
^  Swanst  R.  471, 480,  481 ;  Crawshay  v.  Maale,  1  Swanst  R.  495,  500^ 
fSOT;  Peacock  «.  Peacock,  16  Ves.  49,  57 ;  Ex  parte  Williams,  11  Yes- 
^  5;  Ez  parte  Roffin,  6  Yes.  119, 126, 127;  post,  §  398,  note;  Mmny 

Momfbrd,  6  Cowen,  R.  441. 

s  Gow  on  Partn.  ch.  5,  §  2,  p.  231.  —  Substantially  the  same  langaage 
nsed  by  Lord  Eldon  in  Crawshay  v.  Collins,  15  Yes.  226.  Set  alM 
^^atnseh  «.  Irring,  Gow  on  Partn.  App.  p.  396,  404,  3d  edit> 

Partn.  42 
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^  326.  Besides;  as  we  have  already  seeoi^  each 
partner,  upon  the  dissoludon  of  the  partnership,  has 
a  perfect  right,  in  the  first  place,  to  require,  that  the 
partnership  fiinds  shall  be  direcdj  and  regularly  ap- 
plied to  the  discharge  of  the  partnership  debts  and 
liabilities ;  and,  after  these  are  discharged,  to  have 
Ins  share  of  the  residue  of  the  partnership  funds.* 
This  right  is  a  privilege  or  lien  on  those  fiinds,  fullj 
recognised  and  enforced  by  Courts  of  Equity;  and, 
through  this  right  of  the  partners  themselves,  is  worked 
out  the  known  equity  of  the  joint  creditors,  to  have  a 
priority  of  payment  of  their  debts  out  of  the  same 
fiinds,  in  opposition  and  preference  to  the  separate 
creditors  of  each  partner.'    It  is  easy  to  perceive,  that 


1  ADte,  §  07,  and  note  1 ;  1  Story  on  Eq.  Juritp.  §  075»  076 ;  Ss  pvte 
Ruffin,  6  Vefl.  119, 126 ;  Ex  parte  Williama,  11  Yea.  3, 5;  Hoiderof  «. 
Shackels,  8  Barn.  &  Cresw.  612. 

•  6ow  on  Partn.  ch.  5,  §  2,  p.  235,  296, 3d  edit 

3  Ex  parte  Raffin,  6  Yea.  119 ;  S.  C.  ante,  §  97,  note  1 ;  Ez  parte  Fell, 
10  Yes.  347;  Ex  parte  Williams,  11  Yes.  5.~In  the  latter  caae  Lord 
Eldon  said ;  '*  I  have  frequently,  since  I  decided  the  case  Ex  parte  Ruffin, 
considered  it ;  and  I  approve  that  decision.  In  a  sabaeqiient  case  tlie 
dissolution  took  place  only  a  week  before  'the  question  arose ;  and  tlie 
true  question,  I  thought,  was  upon  the  bon&  fides  of  the  transaction; 
whether  that,  which  had  been  joint  estate,  had  become  separate  estate. 
The  grounds,  upon  which  I  went,  in  Ex  parte  RnfBn,  weretheee.  AnMMif 
partners  clear  equities  subsist,  amounting  to  something  like  lien.  The 
property  is  joint ;  the  debts  and  credits  are  jointly  dne.  Tbej  have 
equities  to  discharge  each  of  them  from  liability,  and  then  to  divide  tiw 
surplus  according  to  their  proportions ;  or,  if  there  is  a  defieieaey,  ts 
call  upon  each  other  to  make  up  that  deficiency,  according  to  their  pn^ 
portions.  But,  while  they  remain  solvent,  and  the  partnership  is  going 
on,  the  creditor  has  no  equity  against  the  effects  of  the  partnership.  He 
may  bring  an  action  against  the  partners,  and  get  judgment;  aDd  maf 
execute  his  judgment  against  the  efiects  of  the  partnerahip.  Bnty  whea 
he  has  got  them  into  his  hands,  he  has  them  by  force  of  the  exeoutioi^  m 
the  fruit  of  the  judgment ;  clearly,  not  in  respect  of  any  intereel  he  had 
in  the  partnership  effects,  while  he  was  a  mere  creditor,  not  eedung  ta 
substantiate,  or  create,  an  interest  by  suit    There  are  various  waja  of 
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this  right  would  he  a  mere  dead  claim  or  inert  title, 
if  the  mere  dissolution  of  the  partnership  would  of 
itself  prevent  the  partners  from  apjdjing  the  joint 
fimds  in  an  appropriate  manner  to  these  very  purpos- 
es ;  at  least  if  a  Court  of  Equity  did  not  interpose  to 
enforce  it.  And  why  should  a  Court  be  called  upon  to 
do  the  very  acts,  which  upon  principles  of  common 
sense  and  common  justice,  the  partners  themselves 
might  reasonably  be  left  to  do  for  themselves,  without 
such  a  dilatory  and  inconvenient  process  ? 

^  327.  Moreover ;  it  is  plain,  that  if  a  total  extinction 
of  all  lights,  powers,  and  authorities  of  the  partners 
to  deal  with  the  partnership  property,  funds,  and 
effects,  immediately  followed  upon  the  dissolution  of 
the  partnership,  it  would  amount  to  a  complete  suspen- 
sion of  all  right  and  authority  to  apply  any  part  thereof 
to  the  payment  and  discharge  of  the  existing  partner- 
ship debts,  or  to  collect  the  debts  due  to  the  partner- 
ship, or  to  adjust  unsettled  accounts,  or  even  to  dose 


^inolviiig  a  partnership;  effluxion  of  time;  the  death  of  one  paitper; 
the  bankruptcy  of  one,  which  operates  like  death ;  or,  as  in  this  instance, 
«  dry,  naked  ajfreement,  that  the  partnership  shall  be  dissolved.    In  no 
one  of  theae  eases  can  it  be  said,  that  to  all  intents  and  porposes  the 
jjMtrtiierBhip  is  dissolved ;  for  the  connexion  still  remains  ontil  the  affiiin 
«re  wonnd  op.    The  representative  of  a  deceased  partner,  or  the  as- 
signees of  a  bankrupt  partner,  are  not  strictly  partners  with  the  survivor, 
cv  the  solvent  partner.    Bat  still  in  either  of  those  cases,  that  communis 
of  interest  remains,  that  is  necessary,  until  the  afibirs  are  wound  up ; 
mad  that  requires,  that  what  was  partnership  property  before,  shall  con* 
tinne  for  the  purpose  of  a  distribution,  not  as  the  righUi  of  the  creditors, 
"bat  ss  the  rights  of  the  partners  themselves  require.    And  it  is  through 
^he  operation  of  administering  the  equities,  as  between  the  partners 
"^lieiiiselves,  that  the  creditors  have  that  opportunity ;  as  in  the  case  of 
^eath  it  is  the  equity  of  the  deceased  partner,  that  enables  the  creditors 
^jo  bring  forward  the  distribution."    See  also  Gow  on  Partn«  ch.  5.  §  3; 
335, 236,  dd  edit 
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any  outstanding  adventures,  or  inchoate  opeiations. 
The  mischiefs,  therefore,  would  be  positive  and  irre- 
parable, without  the  intervention  of  a  Court  of  EqiuQr 
to  compel  the  parties  to  do  that,  which  the  law  has 
wisely  allowed  without  compulsion,  or  to  appoint  a 
receiver,  who  should  perform  the  like  functions  in  a 
slow,  and  expensive,  and,  for  the  most  part,  a  less 
active  and  skilful  manner. 
^  §  328.  Hence  it  is  now  the  admitted  doctrine  of 
the  common  law,  that  although  the  dissolution  of  the 
partnership  disaUes  any  one  of  the  partners  finom 
contracting  new  debts,  or  buying  or  selling  or  pledg- 
ing goods  on  account  of  the  firm,  in  the  course  of  the 
former  trade  thereof ;  yet,  nevertheless,  it  leaves  every 
partner  in.  possession  of  the  full  power  (unless,  in- 
deed, upon  the  dissolution  it  has  been  ezdufflvdj 
confided  and  delegated  to  some  other  partner  or  per- 
son) ^  to  pay  and  collect  debts  due  to  the  partnership ;  to 
apply  the  partnership  funds  and  effects  to  the  dischaxge 
of  their  own  debts ;  to  adjust  and  setde  the  unliquidated 
debts  of  the  partnership ;  to  receive  any  property  be- 
lon^ng  to  the  partnership ;  and  to  make  due  acquittan- 
ces, discharges,  receipts,  and  acknowledgments  of  their 
acts  in  the  premises.^    For  all  these  acts,  if  done  band 


1  3  Bell,  Comm.  B.  7,  ch.  2,  p.  643,  644,  5th  edit;  Gow  on  Puto.  ck 
5,  $  1,  p.  237, 228, 3d  edit ;  Id.  ch.  5,  §  3,  p.  305, 30a 

<  Collyer  on  Partn.  B.  1,  ch.  2,  §  3,  p.  75 ;  Id.  B.  2,  ch.  2,  $  8,  p.  130 ; 
Id.  B.  4,  cb.  1,  p.  582  to  p.  588, 2d  edit,;  Fox  v.  Hanbury,  Cowp.  R.  445; 
Harvey  v.  Crickett,  5  Maule  &  Selw.  336;  Woodbridge  v.  Swan,  4  Bam. 
&  Adolp.  633 ;  Smith  v,  Oiiell,  1  East,  R.  363 ;  1  Montagu  on  Partn.  App. 
Note  2  M,  p.  135;  2  Bell,  Comm.  B.  7,  ch.  2,  p.  643 ;  Id.  p.  637,  5di  edit; 
Combs  V.  Boswell,  1  Dana,  R.  475 ;  Morray  v.  Mumford,  6  Cowen,  R. 
441 ;  Homer  v.  Irvine,  3  Watts  &  Serg.  345.  In  Harvey  v.  Cricketti  5 
Maule  &  Selw.  336  to  344,  the  question  wits  much  considered.  On  that 
occasion  Mr.  Justice  Bayley  expounded  the  doctrine  in  the  following 
manner.    ^If  this  action  is  maintainable,  the  couequence  would  bei 
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fide^  are  ht  the  advancement  and    consummation    of 
the  great  olgects  and  duties  of  the  partners  upon  the 


that  after  an  act  of  bankruptcy  committed  by  one  partneri  the  paitnerahip- 
boase  moat  inmiedktaly  be  cloaed.    But  ancb  a  consequence  is  directif 
contraiy  to  the  oaaea  of  Fox  «.  Hanbory,  and  Smith  v.  Oriell.    If  sereiml 
perMna  enter  into  partnerabip,  either  for  a  definite  or  an  indefinite  time^ 
each  partner  is  at  liberty  to  apply  the  joint  funds  in  payment  of  the  part- 
nefsfaip  dditi ;  and  each  haa  a  lien  on  thoee  funds  for  his  own  indemnityi 
limited  to  their  being  applied  to  the  payment  of  partnerriiip  debts.  Wbea 
one  of  several  partners  becomes  bankrupt,  he  puts  himself  by  that  act  out 
of  the  partnership,  and  ceases  to  have  any  further  control  over  the  partner^ 
ship  property.    The  whole  of  his  rights  pass  to  his  assignees.    But  tfa|i 
does  not  prevent  the  remaining  partners  ttom  exercising  the  contvoli 
which  rests  with  them  over  the  properQr,  to  take  care,  that  it  is  duly  ap- 
pfied  in  Uqnidation  of  the  partnership  debts.    If  this  were  not  so,  in  what 
a  situation  would  the  solvent  partners  be  placed  ?    For  if,  in  this  case,  a 
creditor  had  applied  to  M.  B.  Harvey  for  payment  of  a  partnership  debt, 
and  be  were  precluded  by  the  bankruptcy  ^  J.  W.  Harvey  from  paying  it, 
the  cooseqnence  would  be,  that  having  fbnds  of  the  partnerriiip  in  hie 
hands^  fiiUy  sufficient  to  satisfy  the  demand,  he  must,  neverthelees,  be- 
come liable  to  arrest,  and  to  be  detained  in  prison.    And  the  creditor 
also  would  be  in  this  dilemma,  that,  having  funds  to  look  to  for  the  die- 
charge  of  his  debt,  he  could  not  obtain  payment,  because  he  could  not 
properiy  receive,  what  the  other  was  unable  to  pay.    The  solvent  partner 
would  say,  that  he  was  liable  to  account  with  the  assignees  of  the  bank- 
xnpc  partner,  and  thua  leave  the  partnership  creditor  unpaid.    This  seems 
to  me  to  be  a  consequence,  the  inconvenience  of  which  is  sufficiently 
obvious.    It  is  argued,  that  a  distinction  ia  to  be  made  in  the  present 
case,  because  both  M.  B.  Harvey  and  the  defendants  were  aware  of  the 
act  of  bankruptcy.    But  I  ask,  whether  this  was  not  a  bon&  fide  payment 
to  a  person,  who  is  entitled  to  receive  it  ?    If  it  were,  the  knowledge, 
"which  they  possessed,  of  the  act  of  bankruptcy  does  not,  as  it  seems  to 
sne,  distinguish  the  case  from  those  of  Fox  o.  Hanbury,  and  Smidi  e. 
Orkn    In  Smith  o.  Oriell,  Lord  Kenyon  considered,  that  the  whole,  and 
:a]ot  a  moiety  only,  of  the  partnership  property,  delivered  by  the  solvent 
jMitner  in  saUsfkction  of  a  partnership  debt,  passed  by  the  transfer." 
The  other  Judges  concurred  in  his  views.    Mr.  Bell  (3  Bell,  Comm.  B.  7. 
^h.  %  p.  643, 5th  edit)  has  summed  up  the  general  doctrine,  both  as  to 
^nthorily  and  principle,  in  the  following  terms.     **When  a  partnerw^;- 
^hip  expires,  whether  by  death,  or  by  lapse  of  time,  or  by  bankruptcy, 
^]ie  partnership  is  considered,  in  one  sense,  as  determined,  but  in  a' 
^nense  also  as  continued,  that  is,  continued,  till   all   the   a&irs   are 
^Settled.    Afier  this  no  act  can  be  eflfectually  done,  or  contract  en- 

42* 
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dissolution,  to  wind  up  the  whole  partnership  con- 
cems,  and  to  divide  the  surfdus,  if  any,  among  thefti, 
after  all  debts  and  charges  are  extinguished.^  In  cases 
of  the  dissolution  of  a  partnership  by  the  death  of 
one  of  the  partners  the  same  rights  and  duties  (as  we 
shall  ^presendj  see)  attach  to  the  surviving  partners. 
The  survivors  are  entided  to  dose  up  the  afl&irs  of 
the  firm,  to  cdlect  and  adjust  the  debts  due  to  it, 
and  to  pay  its  debts  and  discharge  its  liabilities.  They 
are  also  bound  to  apply  the  partnership  jffoper^  to 
the  like  purposes  with  reasonaUe  diligence.  If  they 
are  negligent  in  the  discharge  of  their  duties  in  these 
particulars,  Courts  of  Equity  will  interfere,  and  upon 


tsred  into,  in  the  name  of  the  firm,  as  in  partnerriiip ;  but  efoy  act  of 
adoEiinistimtioD,  which  la  neceaaaiy  for  winding  np  the  eoocen,  may 
eftctualljT  he  done.  (1.)  A  receipt  to  a  debtor  of  the  company,  by  the 
aignatore  of  the  firm,  aeema  to  be  valid,  if  no  other  mode  of  aettling  the 
aflkiia  baa  been  appointed  and  made  known.  (2.)  If  by  the  diaaolntion 
and  notice  the  debts  are  to  be  paid  to  a  particular  peiaoa,  partner,  or 
other  receiver,  no  other  can  validly  discharge  the  debt;  eapecially  if 
there  be  any  evident  marka  of  collusion ;  aa  paying  by  an  offset  againat 
the  partner,  who  grants  the  receipt  (3.)  After  dissduticm,  no  valid  draft, 
acceptance,  or  indorsation,  can  be  made  by  the  firm ;  and  it  ia  no  au- 
thority to  do  so,  if  one  partner  is  in  the  notice  empowered  to  receive  and 
pay  the  debts  of  the  company.  The  indorsation,  draft,  or  acceptance, 
must  be  done  by  all  the  partners,  or  by  one  specially  empowered  so  to 
act  for  them.  (4.)  If  after  dissolution  a  partner  accept  a  bill  in  the  name 
of  the  company,  bearing  date  before  the  dissolution,  it  haa  been  held  in 
England,  that  the  other  partners  are  not  bound.  But  a  distinction  haa 
been  taken,  where,  before  the  dissolution,  skeleton  or  blank  billa  have 
been  signed  by  the  firm,  and  those  are  filled  up  subsequently  to  the  die- 
solution,  but  a  date  inserted  prior  to  the  dissolution ;  in  that  case  the  bill 
has  been  held  e^ctual  to  bind  the  partners.  Such  a  case  occurred  in 
Scotland,  but  it  has  not  yet  been  decided,  in  which  after  the  diasolntioii, 
it  appeared,  that  certain  skeleton  bills,  which  the  company  had  been  in 
use  of  granting,  were  filled  up  and  antedated,  so  as  to  fall  within  the 
period  of  partnership." 
)  Note,  Ibid. 


r 


CH.Xiy.]   DISSOLUTION  —  RIGHTS    OF  PARTNERS.      489 

the  applicatkm  of  the  representatives  of  the  deceased 
partner  appoint  a  receiver,  and  order  a  sale  of  the  part- 
nership property  and  wind  up  the  affiiirs  of  the  firm.^ 

^  ^9.  And,  here,  is  seen  the  beneficial  operatifHi  \ 
ot  the  jurisdiction  of  Courts  of  Equity.  While  they 
will  protect  each  partner  in  the  due  exercise  of  these 
rights  and  authorities,  notwithstanding  a  dissolution ; 
they  will,  on  the  other  hand,  watch  over  and  guard 
the  interests  of  the  partnership  itself,  and  take  care, 
that  he  shall  not,  by  any  misconduct,  or  abuse,  or  ex- 
cess in  the  exercise  of  his  own  rights  and  authorities, 
prejudice  those  of  the  other  partners.  Hence,  Courts 
of  Equity  will  interfere  and  prohibit  and  contrd,  by 
an  injunction,  any  improper  sale  or  other  misapplica- 
tion of  the  funds  of  the  partnership  by  any  partner 
to  the  payment  of  his  own  private  and  separate 
debts.  So,  they  will  in  like  manner  prevent  him 
:from  subsequently  trading  with  the  partnership  funds ; 
or  from  interfering  injuriously  with  the  settlement  of  the 
jKirtnership  affairs ;  or  from  excluding  the  other  part- 
ners fix)m  their  just  share  of  the  management  there- 
of;  *  or  fix>m  doing  any  other  act,  or  making  any  use  of 


I  Ibid;  Evans  v.  Evans,  9  Paige,  R.  178;  post,  §  344. 

9  Gow  on  Partn.  ch.  ^  §  2,  p.  231, 332,  3d  edit ;  Harding  v.  Glover, 

118  Yes.  281 ;  Crawshay  v.  Maule,  1  Swanst  R.  507;  Heathcote  v.  Hulme^ 

:i  Jac  Si  Walk.  122,  128 ;  Wilson  v.  Greenwood,  1  Swanst  R.  481 ; 

Xiacie  «.  John,  1  McClell.  R.  206 ;  S.  C.  13  Price,  R.  446 ;  Collyer  on 

B.  2,  ch.  3,  §  5,  p.  235;  Id.  B.  4,  ch.  1,  p.  579,  587,  509,  2d  edit; 

Tastet  V.  Bordenave,  Jacob,  R.  516;  I  Story  on  Eq.  Jarisp.  §  671 ; 

-.Allen  0.  Kilbre,  4  Madd.  R.  464.  —Mi.  Collyer  (Collyer  on  Partn.  B.  2,  ch. 

$  7,  p.  245,  note  b)  seems  to  think,  that  a  Court  of  Equity  would  refuse 

injunction  to  restrain  the  use  of  the  partnership  name  by  one  partner 

a  dissolution ;  and  he  founds  himself  upon  the  doctrine  of  Lord 

^IXliarlow,  in  Ryan  v.  Mackmath,  (3  Bra  Ch.  R.  15,)  that  a  Court  of  Equity 

^^^oold  not  decree  a  written  instrument  to  be  delivered  up  and  cancelled, 

LjKNi  which  no  action  could  be  maintained  at  law.     Lord  Thnrlow'e 
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the  property  of  the  partnership,  inoonsistent  wi&  the 
purpose  of  winding  up  the  concerns  thereof,  in  the 
manner  most  beneficial  to  all  the  parties.^  tf  any 
partner  has,  after  the  dissolution,  misapplied  the  part- 
nership funds,  and  made  profits  thereby,  he  niill  be 
made  accountable  for  all  such  profits ;  but  the  loases, 
if  any,  must  be  borne  by  himsdf.' 

^  330.  If  it  shall  become  expedient  and  propei^ 
more  effectually  to  attain  any  or  all  of  these  purposes, 
Courts  of  Equity  will  appoint  a  manager  or  receiver  fa 
odlect  the  partnership  funds,  and  wind  up  the  whole- 
concern  in  the  manner  most  beneficial  to  all  die 
parties,  either  exclusive  of  all  the  partners,  or  by 
making  one  or  more  of  them  the  exclusive  manageiB 
or  receivers.  To  induce  Courts  of  Equity,  howerer, 
,  to  interfere  in  this  last  strong  and  summary  manner, 
some  fraudulent  breach  of  contract  or  duty  must  be 
shown,  or  some  urgent  and  pressing  necessi^.' 

opinion  upon  the  general  doctrine  seems  now  abandoned ;  and  the  con- 
trary rule,  as  to  written  instruments,  generally  established.  See  Mr. 
Belt's  note  (1)  to  3  Bro.  Ch.  R.  15 ;  2  Story  on  Eq.  Jurisp.  $  699, 700, 701, 
70^  and  the  cases  there  cited.  But,  as  between  partners,  the  doctrine  of 
Lord  Thurlow  would  seem  (even  if  it  were  admissible  in  common  cases) 
to  be  unsatisfactory,  and  inconsistent  with  sound  principles ;  for  every 
such  use  of  the  partnership  name  after  the  dissolution  may  expose  tlM 
other  partners  to  the  hazard  of  a  suit  at  law,  and  perhaps  to  a  recoTery 
against  them,  where  actual  knowledge  of  the  dissolution  could  oat  be 
brought  home  to  the  holder,  if  it  be  a  negotiable  instrument.  Bat  see 
Webster  v.  Webster,  3  Swanst  R.  491,  note,  and  Lewis  v.  Langdon, 
7  Sim.  R.  421.    See  also  ante,  §  224  to  §  227. 

1  Crawshay  v.  Maule,  1  Swanst  R.  495,  507 ;  Collyer  on  Partn.  &  2, 
ch.  2,  §  1,  p.  130, 2d  edit 

9  Ante,  §  174,  233;  Heathcote  v.  Hulme,  1  Jac.  &  Walk.  122, 128; 
Stoughton  V.  Lynch,  1  John.  Ch.  R.  467, 469, 471 ;  Crawshay  v.  Colling  15 
Ves.  218 ;  Gow  on  Partn.  ch.  5,  §  4,  p.  354, 3d  edit ;  Brownv.  LittoDi  1  P. 
Will.  140  ;  Brown  v.  Be  Tastet,  Jacob,  R.  284 ;  1  Valin,  Comm.  Lib.  2; 
tit  8,  art  5,  p.  578,  edit  1706;  Willett  v.  Blanford,  1  Hare,  R.  253,  263. 

s  Qow  on  Partn.  ch.  2,  §  4,  p.  114;  Id.  ch.  5,  §  2, p.  231, 232, 3d  edit; 
Harding  v.  Glover,  18  Ves.  281 ;  Crawshay  o.  Maule,  1  Swanst  R.  507; 
Heathcote  v.  Hulme,  1  Jac.  &,  Walk.  1^  128 ;  Wilson  v.  Greenwood 
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§  331.  Courts  of  Equity  proceed  still  further  in  the 
enforcement  of  their  jNrinci[des.  If  anjr  partner,  after 
the  disscdution,  should  make  anjr  composition  of  the 
debts  due  to  or  from  the  partnership,  he  will  not  be  at 
liberty  to  avail  himself  of  any  private  benefit  therefrom ; 
but  it  will  properly  belong  to  the  partnership ;  for  what- 
ever act  he  does,  it  is  his  duty  to  perfcmn  it  not  for 
his  own  personal  advantage,  but  for  the  utmost  ad- 
vantage o{  the  concern.^  Hence,  also,  if,  under  an 
agreement  {(x  a  lease  for  the  partnership,  one  partner, 
after  the  dissolution  of  the  partnership,  should  obtain 
the  lease  in  his  own  name,  he  will  be  restrained  from 
disposing  of  it  otherwise  than  for  partnership  pur- 
poses.^ So  fixed,  indeed,  is  this  duty  still  to  continue 
to  act  for  the  benefit  of  the  partnership,  that  no  part* 
ner  is  allowed  to  claim  any  particular  reward  or  com- 
pensatkm  for  his  trouble  or  services,  in  thus  assisting 
in  the  arrangement  and  winding  up  of  the  concerns 
thereof,  unless  it  he  specially  stipulated.^ 


1  SwiDst  R.  481 ;  Dacie  v.  John,  McClelL  R.  206 ;  De  Tastet  v.  Borde- 
nave,  Jac  R.  516;  Collyer  on  Partn.  B.  2,  ch.  3,  §  6,  p.  240  to  p.  244; 
Id.  B.4,ch.  1,  §2, p.  S79, 587, 588, 2d  edit;  1  Story  on  Eq.  Jurisp.  § 673 ; 
S  Bell,  Comm.  B.  7,  ch.  2,  p.  645,  5th  edit ;  ante,  §  228, 229, 231. 

1  CoUyer  on  Partn.  B.  2,  ch.  2,  §  1,  p.  130,  2d  edit;  Beak  v.  Beak, 
S  Swaoet  R.  627;  1  Story  on  Eq.  Jnrisp.  §  316 ;  Gow  on  Partn.  ch.  S, 
$  2,  p.  255 ;  Crawshay  v.  Collins,  15  Yes.  218,  229;  Beak  v.  Beak,  Rep. 
"Temp.  Finch,  190;  ante,  §  174  to  §  18& 

9  GoUyer  on  Partn.  B.  2,  ch.  3,  §  5,  p.  235, 2d  edit ;  Alder  v.  Fowmcre, 
S  Swanst  R.  489 ;  Elliot  v.  Brown,  4  Swanst  489,  note ;  Gow  on  Partn. 
ch.  5,  $  4,  p.  349, 3d  edit;  ante,  §  174  to  §  186. 

3  Ante,  182 ;  Gollyer  on  Partn.  B.  2,  ch.  2,  §  1,  p.  130, 2d  edit ;  Id.  R  2; 
csh.  3,  $  2,  p.  151 ;  Heathcote  v.  Hulme,  1  Jac.  &  Walk.  122 ;  Wittle  v.  ICc- 
^^Vuiane,  1  Knapp,  R.  312.  On  this  last  occasion  (which  was  an  appeal  firom 
)  the  Master  of  the  Rolls  (Sir  John  Leach)  said ;  — **  It  is  impossible 
maintain  the  charge  for  commission,  because  it  is  in  truth  a  charge  by  a 
ir  for  the  collection  of  a  partnership  debt  How  can  a  partner  charge 
ommission  against  a  partner  for  the  collection  of  a  partnership  debt|  in 
rhkh  both  of  them  are  interested?    It  is  a miiappiehenskin  entirely,and 
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^  332.  The  French  law  has,  to  a  certun,  kn  not  to 
the  full,  extent,  adopted  these  doctrines  of  the  eoBUiMm 
law  It  treats  die  dissolution  of  the  partnenliip,  in  what'- 
ever  way  it  may  happen,  when  brought  to  the  know- 
ledge of  the  partners,  as  a  yirtual  detenmnatkm  of 
their  powers  to  act  for  the  partnership  in  any  fotmt 
operations ;  unless,  indeed,  so  far  as  may  be  necessaiy 
to  complete  acts  and  concerns^  adready  entered  into  on 
account  of  the  partnership,  but  incomplete  and  in  pro* 
gress  at  the  time  of  the  (Ussdlution.  These  are  treated 
as  matters  of  positive,  and  indispensable  obHgatioa; 
and  they,  therefore,  may  be  finished  by  the  same  part- 
ner,  who  was  authorized  to  begin  and  compete  diem.^ 
And  this  is  but  fdlowing  out  the  precept  of  the  Ro- 
man law,  which  recpiired  in  such  cases,  where  die 
dissdiution  was  occasioned  by  the  death  of  one  pari* 
ner,  that  the  business  begun  by  him  shoeid  be  con-  . 
[deted  by  his  heir.  Ha&res  sodi^  quamvis  sodus  fum 
est ;  tamen  ea,  qwe  per  dejuncium  -inchoata  sunt,  per 
luBredem  explicari  dehent.^ 

^  333.  But  in  other  respects  the  French  law  does 
not  seem  to  have  followed  out  this  just  policy,  and 
these  enlarged  principles  of  the  common  law,  as  to 
the  rights  of  the  partner  upon  the  dissolution  of  the 
partnership.     On    the  contrary,  it  seems  silently,  if 


there  does  not  appear  any  pretence  for  saying,  that  there  is  any  local 
in  the  island  to  sanction  such  a  charge.  If  commission  cannot  be  charged 
of  course  interest  upon  commission  cannot  be  charged.  The  Comt  wiU^ 
therefore,  refer  it  back  to  the  Court  below,  with  a  declaration,  that  no 
commission  could  be  charged,  either  for  the  collection  of  the  debts  of 
first  or  second  partnership."  See  also  Franklin  v.  Robinson,  1  John. 
Ch.  R.  158;  Bradford  v.  Kimberly,  3  Johns.  Ch.  R.  434;  Caldwell ». 
Lieber,  7  Paige,  483;  Thornton  v.  Proctor,  1  Anst  94;  Borden 
den,  1  Ves.  dt  BeaoL  170;  Caldwell  v.  Lieber,  7  Paige,  483. 

1  Pothier,  de  Society,  n.  155, 15a 

a  Dig.  Lib.  17,  tit  2,  L  40;  Pothier,  Pand.  Lib.  17,  Ut  9;  b.  50. 
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sot  submkBivdjr,  to  have  fioUowed  out  the  dictates  oi 
the  Boiaan  law  en  the  subject  of  mandates  or 
agency,  and  the  powers  of  partners;^  so  that  the 
diasdMtloo  of  the  partner^p,  in.  any  manner  whatso- 
eswetf  is  held  to  amount  lo  a  revocation  of  the  imjdied 
powers  and  authorities  of  each  partner,  any  £aurther 
to  administer  die  concerns  of  the  partnership,  as  the 
delegate  or  agent  of  the  others.  Accordingly,  Pothier 
lays  it  down  as  dear,  that,  immediately  after  notice 
of  the  dissolution  of  the  partnership,  the  power  of 
each  partner  to  act  as  the  administrator  thereof 
ceases;  an4  even  a  payment  to  one  partner  of  the 
debts  due  to  the  partnership  will  be  invalid,  if  the 
debtcHTS  have  notice  of  the  fkct  of  the  dissdution  at 
the  time  of  such  payment.'  Nay,  the  doctrine  it 
pressed  farther ;  and  if  the  partnership  expires  by  its 
own  limitation,  or  by  mere  efflux  of  time,  the  like 
payment  wiU  be  invalid, even  without  such  notice; 
because  (it  is  said)  those,  who  have  any  business  with 
a  partnership,  ought  to  inform  themselves  of  the  ten- 
ure or  duration  of  that  partnership.^  So,  that  in  fact, 
iiom  the  time  of  the  dissolution,  the  partners  become 
tenants  in  common  of  the  property  engaged  in  the 
partnership ;  and  if  the  whole  belonged  to  one,  he  is 
iicnthwith  entitled  to  the  whole  profits  and  proceeds 
thereof.^  They  can  no  longer  proceed  to  administer 
^he  same  separately;  and  all,  that  they  can  do,  is  to 
Inquire,  either  an  amicable  and  vduntary  adjustment, 
and  settlement,  and  division  of  the  partnership  con- 

1  ADte,  $  96, 103, 109,  and  note  5;  Story  on  Agency,  §  425  to  429; 
Potiner,  da  Society  n.  156, 157. 

•  Podiier,  de  Society  n.  157;  Id.  n.  155, 156. 

'  Pothier,  de  Lociet^,  n.  157. 

4  Polhier,  de  Seciet^  n.  158,  160;  Civil  Code  of  Franee,  art  1865, 
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cems ;  or,  in  defeult  thereof,  to  apply  to  the  proper 
tribunal  for  that  remedial  justice,  whidi  is  reqiuved  to 
accomplish  the  same  purpose.  Each,  therefore,  has 
in  effect  an  action  or  suit,  like  that  of  the  Roman 
action.  Pro  socio^  or  the  Roman  action,  Cammuni  dhfi- 
dendo}  Indeed,  as  we  haye  seen,  the  Roman  law 
did  not,  during  the  continuance  of  the  partnership, 
clothe  any  partner,  unless  the  power  was  specially 
delegated  to  him,  with  the  power  to  administer  d^ 
entire  concerns  and  business  of  the  partnership,  or 
with  any  power  to  dispose  of  any  part  c^  the  prop- 
erty thereof,  except  his  own  particular  share.* 

^  334.  The  foregoing  considerations  apply  to  the 
effects  and  consequences,  as  between  die  partners 
themselves,  of  a  voluntary  dissolution  bytheir  own  mere 
act  or  will,  or  in  conformity  to  their  <»riginal  stipula- 
tions. Let  us,  then,  in  the  next  place,  proceed  to  con- 
sider the  effects  and  consequences  of  such  a  dissolu- 
tion in  relation  to  third  persons.  And,  here,  the  pre- 
ceding statements,  respecting  the  liabilities  of  part- 
ners to  third  persons,'  will  greatly  abridge  whatever 
might  otheni^'ise  have  been  appropriate  in  this  place. 
In  the  first  place,  the  dissolution  of  a  partnership, 
whether  it  be  by  the  vduntary  act  or  will  of  the  par- 
ties^ or  by  the  retirement  of  a  partner,  or  by  mere  efflux 
of  time,  will  not  in  any  manner  change  the  rights  of 
diiid  persons,  as  to  any  past  contracts  and  transactions 
with,  or  on  account  of  the  firm ;  but  their  obligation 
ftiid  efiicacy  and  ^-alidity  will  remain  the  same,  and  be 
fctnding  upon  the  {lartnership  in  the  same  manner,  as 


t  f>)thi«r«  ^  SocieK^,  n.  161  to.  n.  180;  CM  Code  of  fVuce,  art 
«  AM^$W»109;10l^aBaBOlo5;  Stoiy  on  Ageiiej,  $  4125  to  499L 
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if  no  dissolution  had  taken  place.^  In  the  next  placet 
soch  a  dissolution  will  not  absolve  the  partners  firom 
lialnlities  to  third  persons  for  the  future  transactions 
of  any  partners,  acting  for,  ot  on  account  of  the  firm^ 
unless  some  one  or  more  of  the  following  drcum^ 
stances  occur.  (L)  That  the  third  persons  dealing 
with,  or  on  account  of  the  firm,  have  due  notice  of 
the  dissolution ;'  or,  (2.)  That  thej  have  had  no  trans- 
actions whatsoever  with  the  firm  until  after  the  dissolu- 
tion ;'  or,  (3.)  That  the  partnership  was  not  general* 
but  limited  to  a  particular  purchase,  adventure^  or 
voyage,  and  terminated  therewith  before  the  transact 
ticm  took  place ;  ^  or,  (4.)  That  the  new  transactioB 
is  not  within  the  scope  and  business  of  the  original 
partnership  ;^  or,  (5.)  That  it  is  illegal,  or  fraudulent, 
or  otherwise  void  firom  its  defective  nature  or  charac- 
ter ; '  or,  (6.)  That  the  partner,  sought  to  be  charged, 
is  a  dormant  partner,  to  whcmi  no  credit  was  actually 
given,  and  who  retired  before  the  transaction  took 
j^ace.^ 
^'  335.  The  same  rule  as  to  the  necessity  of  notice 

1  Colly  on  Partn.  B.  1,  ch.  2,  §  9,  p.  75, 2d  edit;  Ault  v.  Goodrich^ 
4  Roas.  R.  4dO;  Gow  on  Partn.  ch.  5,  §  2,  p.  240, 241, 3d  edit 

s  Ante,.  §  160  to  164 ;  CoUyer  on  Partn.  £.  1,  ch.  2,  §  2,  p.  74,  2d  edit ; 
9  Bell,  Comm.  B.  7,  ch.  2,  p.  638, 639, 640, 5th  edit ;  Gow  on  Partn.  eh.  1, 
p.  20;  Id.  ch.  5,  §  2,  p.  240, 248,  249, 250,251, 3d  edit ;  Wataon  on  Partn* 
c:h.  7,  p.  384,  385, 2d  edit ;  National  Bank  v.  Norton,  1  Hill,  N.  Y.  R. 


3  Ante,  §  160, 161.    Bnt  see  2  Bell,  Comm.  R  7,  ch.  2,  p.  641,  642, 5tli 
idit    See  also  Parkin  v.  Carruthers,  3  Esp.  R.  248. 

4  Ante,  §  280,  321,  322, 333. 
s  Ante,  §  126, 127, 128,  130. 
8  Ante,  §  130, 131, 132 ;  Id.  §  6. 

7  Collyer  on  Partn.  B.  1,  ch.  2,  §  2,  p.  74, 2d  edit ;  Id.  B.  3,  ch.  3,  %  %, 
370, 371 ;  Evans  v.  Drammond,  4  Esp.  R.  89 ;  Brooke  o.  Endei^y,  2 

^^Tod.  dt  Bing.  R.  71 ;  Heath  v.  Sansora,  4  Bam.  dt  Adolp.  177 ;  Gow  oa 
X^artn.  ch.  4,  $  2,  p.  251, 3d  edit;  ante,  §  159. 

Portfi,  43 


i 
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is  adopted  in  the  French  law«  And  accoidiii^y  Po^ 
lliier  sajs,  that  if  tiaden  and  artiians,  who  have  taeea 
accustomed  to  fimiish  supfdies  to  a  partnesship»  eoB^* 
tinue,  in  good  faith,  after  the  dissohidos  of  the  pan^ 
nifship,  of  which  they  are  ignotanti  to  6miA  thi 
like  supplies  to  one  of  the  partners  on  acooont  of  ibe 
partnership,  all  of  the  partners  and  dirir  heirs  will  fal 
bound  therefen^  It  is  obeeryafale,  that  Potluer  pist% 
fay  implication,  the  veiy  qualification,  which  is  kisisled 
on  in  the  preceding  section ;  kn  he  confines  the  Ihik 
tiSitjr  to  the  cases  <^  persons,  who  had,  befef6  die  dis^ 
solution,  been  accostomed  to  deal  with  tho  parOMor* 
ship.  The  same  result^  however,  wcfM,  probably 
arise  in  all  cases,  where,  notwithstanding  the  dissolif* 
tion,  die  partners  riiould  still  bdid  themsdives  ont  as 
partners,  either  expressly,  or  by  allowing  their  aamee 
to  stand  openly  as  a  part  of  the  fimu* 

^  336.  In  respect  to  the  necesrity  ctf  sadi  a  notice^ 
the  cases  of  a  voluntary  dissolution  of  the  partnership, 
in  any  of  the  ways  abovementioned,  difier  essentially 
from  the  cases  of  a  dissdution  by  the  death,  or  the 
bankruptcy  (duly  declared  by  public  proceedings)  of 
one  or  more  of  the  partners ;  for,  in  these  latter  cases, 
no  notice  whatsoever  is  necessary  to  be  given  of  the 
dissolution  to  third  persons,  in  order  to  exempt  their 
estates  from  all  responsibility  for  the  acts  and  am- 
tracts  of  the  other  partners ;  since  the  partnership  is 
thereby  dissdved  by  mere  operation  of  law.'     The 


1  Pothier,  de  Society,  n.  157. 

s  Ante,  §  160, 161 ;  WilliunB  v.  Keats,  3  Btvlde,  R.  S90;  Parkin  tu 
C^mitfaera,  3  Esp.  R.  94a 

>  CoHyer  on  Partn.  R  1,  ch.  S2,  $  2,  p.  74 ;  Id.  B.  3,  eh.  3,  $  4,  pi  419, 
9d  edit ;  VuUiamy  v.  Noble,  3  Meriv.  R.  614;  9  Bell,  Comm.  B.  7,  dL S^ 
p.  638,  639, 5th  edit ;  Gow  on  Partn.  ch.  5,  §  3,  p.  248 ;  Id.  ch.  5,  $  4,  pt. 
348|ddedit;  ante,  $163.— Perhaps,  in  the  caae  of  bankruptcj^te] 
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reason  seems  to  be,  that  the  parties  are  thereby  either 
totaUy  ineapable  of  acting  at  all,  or  at  least  oi  bmding 
tbar  estates ;  and  it  is  against  puUic  policy  to  allow  the 
acts  of  the  other  partners  to  bind  any  persons,  who  are 
iPcapaUe  either  of  acting  at  all,  or  of  continuing  any 
authority  ibr  such  a  purpose,  or  whose  estates  may 
otherwise  be  sulgected  to  irreparable  injury,  or  even 
Id  nmu  The  same  principle  would  probably  be  held 
to  ajj^y  to  other  cases,  creating  by  mere  operation  of 
law  a  poative  incapacity ;  such  as  the  marriage  of  m 
female  partner,  at  the  attainder  of  a  partner  of  felony,^ 
or  the  dissolution  of  the  partnership  by  a  public  war.' 

§  337.  With  these  brief  remarks  we  may  dismiss 
die  consideratHm  of  the  efifects  and  consequences  of 
a  dissolution  of  the  partnership  by  the  Toluntary  actn 
or  stipulations  ci  the  partners,  and  may,  in  the  next 
place,  proceed  to  the  consideration  thereof  in  casea 
of  Bankruptcy.'     Bankruptcy    (as   we  have  seen) 


wby  nodee  b  not  positively  required  to  be  given  after  the  declaration  of  the 
Wakraptoy,  is  Hi  sappoaed  notoriety,  and  that  all  the  w<^d  are  bomid  l6 
pikn  mtioe  of  it  Certainly  there  is  no  pretence  to  aay,  that  a  mere  ee* 
cret  act  of  bankruptcy,  upon  which  no  public  proceedings  have  been  or 
can  DOW  be  had,  wUl  produce  the  like  effect,  unless  notice  be  given. 
See  Lacy  o»  Woolcott,  3  DowL  &  RyL  R.  458.  See  ante,  §  813;  2  B^ 
CooBD.  B.  7,  ch.  2,  p.  641, 5th  edit  Gow  on  Partn.  ch.  5^  §  3,  p.  306^  9d 
edit;  Tbomaaon  v.  Frere,  10  East,  &•  418 ;  Franklin  p.  Lord  Brownlow, 
J4  Vol.  SSQi  557^  55a 

1  Ante,  $  309, 30a 

9  (MnreH 0.  Waddingto%  15  John.  B.57;  a  a  16  John. &. 438 ;  ante, 
§308,304,306,315. 

3  It  is  not  within  the  scope  or  objects  of  these  Commentaries  to  treat 
ef  tibe  various  topics,  connected  with  the  issuing  of  the  commission  ia 
bankruptcy,  the  proof  of  debts,  and  other  proceedings  thereon.  They 
properly  bdoDg  to  a  diferent  Treatise,  upon  the  practice  in  bankruptcy. 
The  dteqasion  ef  the  sul^eot  of  jcMint  and  several  commissions  in  banli^ 
leplpy,  and  the  pioeeedings  tbereon,  seem  also  properly  to  belong  to 
«och  a  Treatise.  Those,  who  wish  ibr  more  information  thereon,  caa 
^ODBult  Cdlyer  on  Partn.  B.  4,  eh.  3,  §  1,  to  §  11,  p.  595  to  p.  678, 2d 
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puts  an  end  to  the  paKnership  by  operation  of  law^ 
and  immediately,  upon  the  due  declaration  thereof^ 
by  relation  back  from  the  time,  when  the  act  of  bank'* 
ruptcy  was  committed.^  From  that  period,  therefore, 
the  l^nkrupt  ceases  to  have  any  power  or  dominioii 
over  his  property  and  effects  in  the  partnership ;  and 
it  is  transferred  to  the  assignees,  who  are  appointed 
under  the  commission,  and  they  succeed  to  all  Us 
rights  and  interests  therein.^  From  the  same  period 
also  the  assignees  are  deemed  tenants  in  commoo 
with  the  other  partners  in  all  such  property  and 
effects,  subject  to  the  rights  and  claims  of  the  other 
partners/ 

^  338.  Another  consequence,  flowing  diiecdy  from 
the  preceding  considerations,  is,  that  all  future  actions 
at  law,  to  be  brought  on  account  of  the  partnership 
property,  or  contracts,  or  rights,  must  be  bnxight 
jointly  in  the  names  of  the  solvent  partners,  and  the 
assignees  of  the  bankrupt,  who  succeed  equally  to 
his  rights  of  action,  as  well  as  to  his  rights  of 
property ;  for  the  assignment  not  only  transfers 
the   property  of  the   bankrupt,  but  also  all  his  rights 


edit,  and  Id.  B.  4,  ch.  3,  §  1  to  §  8,  p.  686  to  p.  718,  and  Gow  on  Fnifju 
ch.  5,  §  3,  p.  256  to  p.  348,3d  edit 

1  Ante,  §  313, 314 ;  Gow  on  Partn.  ch.  5,  $  1,  p.  227, 228,  3d  edit ;  Id. 
ch.  5,  §  3,  p.  305, 306,  307;  Collyer  on  Partn.  B.  4,  ch.  1,  p.  590,  591,  M 
edit ;  Barker  v.  Goodair,  11  Yea.  78;  Dutton  v.  Morrison,  17  Ves.  193; 
In  Re  Wait,  1  Jac.  &  Walk.  605;  Thomaeon  o.  Frere,  10  East,  B, 
418. 

s  Ante,  §  313,  314 ;  3  Kent,  Comm.  Lect  43,  p.  58, 4th  edit;  Gow  oa 
Partn.  ch.  5,  $  1,  p.  227, 228, 3d  edit ;  Id.  ch.  5,  §  3,  p.  296, 299 ;  ThonoMii 
V.  Frere,  10  East,  R.  418. 

9  Ante,  $  313, 314 ;  3  Kent,  Comm.  Lect  43,  p.  58,  59,  4th  edit ;  Gov 
on  Partn.  ch.  5,  §  3,  p.  266, 267,3dedit ;  Id.ch.^§  3,p.299,305;  GoUjer 
on  Partn.  B.  4,  ch.  1,  p.  579, 580,  2d  edit ;  Holdemen  v.  Shackelf,  8 
&  Cresw.  612. 
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of  actkuiy  to  the  assignees.^  On  the  other  hand,  sA 
adionB  at  law  by  third  persona  against  the  partner* 
ship,  maj  be,  and,  indeed,  CNrdinariljr  should  be,  brought 
against  all  the  partners,  including  the  bankrupt ;  and 
the  asagnees  should  not  in  general  be  made  parties 
dmrelD,  since  they  are  not  liable  thereto,  bat  are  to  ac<* 
count  only  under  the  proceedings  in  bankruptcy.'  The 
Qase  may  be,  and  often  is,  very  different  in  auita  ia 
equity,  Imxight  by,  or  against  the  assignees.' 

^  339.  On  th^  other  hand,  £rom  the  time  of  tho 
act  of  bankruptcy,  and  by  relation  thereto,  the  bank- 
nipt  becomes  incapable  of  acting  for,  or  binding  the 
partnership  by  his  acts ;  and  in  a  general  sense,  and 
with  few  exceptions,  all  his  acts  become  from  hence* 
forth  Toid  and  inoperatiTe.  He  cannot  in  any  man^ 
ner  aelli  or  otherwise  dispose  of  the  partnership 
e£^ts;  he  cannot  contract  debts  or  other  engage- 
ments, bin^ng  on  the  partnership;  and  he  cannot 
C(Mnpel  any  payments  to  the  firm,  or  give  any  re- 
ceipt €3ft  release  therefor.^     In  respect  to  the  other 

1  Qow  on  PartD.  ch.  5,  $  3,  p.  341, 342;  3d  edit;  CoUyer  on  Partn.  SL 
3»Gh.5,  §  1,  p.471;Id.  B.4,ch.l,p.579;  Id.  B. 4,  ch.  5,  P- 696,  097,^ 
701, 7(U,fid  edit ;  Thomason  «.  Frere,  10  Etft,  R.  418;  Gnham  v.  Rob- 
Qrt9Kni,3Ttim.R.282;  Fniiklinv.LordBiowidow,14Vei.557;  IChittf 
<ni  Plead. pb  27» 28, 6th  edit;  Com.  Dig.  jBotOrHpC, iX  29. 

>  IChit^  on  Plead. p. 62, 63, 6tlL edit ;  Id. p.  104;  Id. p^  176;  Wat* 
•on  on  Partn.  ch.  8,  p.  434, 2d  edit 

3  See  Stoiy  en K^  Plead.  ^  153  to  §  158, 439;  Cooke's  Bankrupt  Law, 
TeLl,ch.l4,$l,2,3,p.553top.561»4tkedit;  Gov  on  Partn.  c1l{^ 
§  4,  p.  352, 3d  edit ;  Bailey  v.  Vincent,  5  Madd.  R.  48.-^  The  full  con« 
aidention  of  this  subject  properly  belongs  to  a  Treatise  on  Pleading,^  and 
is  tbeiefore  omitted  in  this  place. 

4  Ante,$  313,314;  Gow  on  Paitn.  ch.  5,  $  1,  p.  227^  226^  3d  edit ;  IL 
eh.  5^  §  3,  p^  299, 304, 305, 306 ;  CoUyer  on  Paitn.  B.  4,  ch.  ] ,  p.  589, 590^ 
2d  edit —  Mr.  Gov  has  very  well  stated  the  general  doctrine,  and  ciftedL 
mmm  cases  to  illustrate  it  ''We  have  seen  (says  he) in  a  fanam  part  oC 
"this  voik»  thai  aa  act  of  bankruptcy  eoownitted  by  one  partner^  when 

43» 
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solvent  partners,  they  also  are,  by  the    bankruptcy, 
disabled  firom  engaging  in  any  new  dealings  in  future 


followed  by  a  commiasion,  dissolves  the  partnersbip  byreUUioii  to  tbe' 
time,  when  the  act  of  bankruptcy  was  conroitted.  The  ptitner,  ther»^ 
fore,  who  has  conunitted  the  act  of  bankmptcy,  cannot  afterwards  eomr. 
mnnicate  to  strangers  any  rights,  either  against  the  firm,  or  the  joint  prop- 
er^ ;  becaase  the  commission  and  assignment  retrospectiyely  deprire 
him  of  all  capacity  of  acting.  They  determine  his  power  to  bind  the  fiim 
by  relation  to  the  date  of  his  bankruptcy,  and  all  his  rights,  from  that^ 
time,  passing  to  his  assignees,  he  ceases  to  have  any  further  control  over 
the  jsartnership,  or  the  joint  property.  And  the  statutes  concerning 
bankrupts  make  an  entire,'  not  a  partial  avoidance  of  the  bankrapfs  adi^' 
as  well  in  respect  of  his  partnei^s  moiety  as  his  own.  Therefore,  where 
a  partner,  on  the  eve  of  his  bankruptcy,  voluntarily  deposited  goods  with, 
a  third  person  for  a  creditor  of  the  firm,  and  the  deposit  falsely  paiported 
to  be  founded  upon  a  supposed  sale;  the  creditor,  after  the  bankniptcj 
qf  the  partner,  having  received  information  of  the  deposit,  declared  his 
acceptance  of  it;  and  in  an  action  of  trover  by  the  assignees  onder  a 
joint  commissbn  to  recover  the  goods,  it  was  held,  that  tbe  creditor 
oould  not  resist  their  claim,  inasmuch  as  the  ^deposit  was  not  cooiplelad' 
until  after  the  bankruptcy  of  the  party  depositing,  at  which  time  th» 
partnership  was  at  an  end.  So,  where  two  of  three  partners  afiecting,  but 
without  authority,  to  bind  the  firm,  by  deed  assigned  a  debt,  due  to  them 
from  a  correspondent  abroad,  without  his  privity,  to  a  creditor  at  hcme^ 
and  afterwards,  by  the  direction  of  such  correspondent,  drew  a  bill  of 
exchange  in  the  name  of  the  firm  upon  his  agent  here,  which  was  ac- 
cepted, payable  to  their  own  order,  for  the  amount  of  the  debt ;  and 
tiien  the  two  partners,  having  in  the  mean  time  committed  acts  of  bank- 
ruptcy, indorsed  such  bill  to  the  creditor  of  the  firm  in  part  satisfactioo 
of  his  debt,  and  afterwards  separate  commissions  were  sued  out  against 
the  two  partners,  who  were  declared  bankrupts,  and  their  efilects  as- 
signed, the  other  partner  being  all  the  time  abroad.  It  was  held,  that  by 
such  an  indorsement  of  the  bill  by  the  two,  afler  acts  of  bankruptcy  com- 
mitted by  them,  though  before  the  commission  issued,  nothing  passed  to 
the  creditor;  for  the  bankrupt  partners  had,  by  relation,  ceased,  at  the 
time  of  such  indorsement,  to  have  any  control  over  the  joint  stock  as 
partners,  and  therefore  could  not  bind  either  the  property  of  their  as- 
signees, or  of  their  solvent  partner."  Gow  on  Partn.  ch.  5,  §  3,  pk.304, 305^ 
306,  3d  edit;  Hague  o.  RoUeston,  4  Burr.  R.  2176 ;  Thomason  v.  Frere» 
10  East,  R.  4ia  But  see  Lacy  v.  Woolcott,  3  Dowl.  dt  Ryl.  456 ;  CoUyer 
on  Partn.  B.  4,  ch.  1 ,  p.  582  to  p.  588, 2d  edit  The  exceptions  to  the  genml 
doctrine  stand  principally  upon  the  statutes  of  bankruptcy,  saving  fhim 
the  operation  of  the  general  rule  bon&  fide  contracts,  and  payments  mads 
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OR  acoouRt  of  the  partRenhip.^  *  But  ir  respect  to 
past  tiaRsactioRS,  which  were  eoRSURUiiate  at  the 
tiRie  of  the  bankruptcyy  they  are  Rot  prevcRted 
from  exercising  a  due  control  over  the  partnership 
effects,  aRd  of  appljdRg  them  band  fide  to  the  pay-^ 
mcRt  aRd  discharge  of  the  partRership  debts  aRd  ob- 
ligations.* 

§  340.  Indeed,  so  completely  does  the  bankruptcy 
of  one  partner  sever  the  joint  rights  and  interests  of 
the  partnership,  that  even  an  execution,  issued  against 
the  partRership  effects,  subsequcRtly  to  the  act  of 
bankruptcy,  will  be  invalid  and  inoperative  upon  those 
effects;  for  the  act  of  bankruptcy  overreaches  the 
execution ;  and  it  is  not  competent  for  the  executicm 
creditcmi  to  disappoint  the  arrangements,  made  in 
bankruptcy,  for  the  equal  distribution  of  the  effects  of 
die  partnership  among  all  the  creditors;  since  it 
would  defeat  the  just  policy  of  the  bankrupt  laws.^ 
The  sulgect  of  the  due  administration  of  the  part- 
nership assets,  and  other  incidental  topics,  will  here- 
after occur  in  another  connexion,  when  we  come  to 


by  the  tmnknipt  to  and  with  persons,  who  have  no  notice  of  the  act  oi 
bankraptcy.    Collyer  on  Partn.  B.  4,  ch.  1,  p.  589, 590, 2d  edit 

1  Ante,  §  313, 314;  Gow  on  Partn.  ch.  5,  §  3,  p.  306,  307,  3d  edit ;  Fox 
V.  Hanhory,  Cowp.  R.  445;  Harvey  o.  Crickett,  5  Maule  dt  Selw.  336; 
Mnnay  v.  Mnrray,  5  John.  Ch.  R.  78 ;  Hoxie  v.  Carr,  1  Sumner,  R.  173; 
CoUyer  on  Partn.  B.  4,  ch.  1,  p.  587,  588,  2d  edit ;  Thomason  v.  Frere, 
10  East,  R.  4ia 

9  Ante,  §  325  to  328;  Gow  on  Partn.  ch.  5,  §  1,  p.  227, 228,  3d  edit ; 
Colly er  on  Partn.  R  4,  ch.  1,  p.  579  to  p.  588, 2d  edit  —  It  seems,  that  the 
tssignees  of  the  bankrupt  are  clothed  with  the  like  reciprocal  rights  and 
tntbonties.  Collyer  on  Partn.  B.  4,  ch.  1,  p.  578,  579,  580, 2d  edit  See 
ibo  Gow  on  Partn.  ch.  5,  §  3,  p.  298,  299, 300,  3d  edit ;  Id.  p.  308,  309. 

)  Collyer  on  Partn.  B.  4,  ch.  1,  p.  590,  591,  ^  2d  edit ;  Gow  on  Part 
eb.  5,  §  3,  p.  308,  309, 3d  edit;  Barker  o.  Goodair,  11  Ves.78 ;  Button  «. 
If  orrison,  17  Ves.  193 ;  In  Re  Wait,  1  Jac.  &  Walk.  605. 
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treat  el  the  final  'adjuatmeot  and  settlementy  aod 
winding  up  of  Hm  partnerriiip  concernib 

^  341.  Aa  to  tlie  solrent  partnaia^  in  case  of  Aq 
bankniptcy  of  one  or  mwe  of  tba  partnon,  it  ia  ckac^ 
that  they  retain  all  their  original  rights,  powera,  aid 
authwtiea  over  the  management  of  tha  coDoema  tk 
the  partnership,  excepting  >only,  that  they  aro  not  at 
liberty  any  l^^rthcf  to  carry  on  the  bofdnesa  of  the 
partneiship,  or  to  aoiakQ  a^y  new  contraota  w  otbav 
ettga$raieAta»  or  to  incur  any  liabiHtioa  on  accowt 
tbereof)  or  to  employ  tiba  capital  stock  in  trade.  If 
they  4o»  it  will  be  a  violatiott  of  duty,  and  at  tfaeit 
own  risk ;  and  they  may,  at  the  optioa  of  the  assign^ 
oes,  be  compelled  to  account  fw  the  profits,  if  any  am 
thereby  made,  or  be  charged  with  interest  i^ioia  dio 
abare  c^  the  bankrupti  and  they  must  bear  all  the 


I  C^yeroQ  Fut&B.a,clL  3,$  4, p. 231  top. 297, 9d adit;  Gkyw  o« 
Partn.  ch.  5,  §  3,  p.  306  to  308, 3d  edit;  Cmwihay  v.  GoUm.  15  Vm. 
218 ;  S.  C.  2  Ru88.  R.  325 ;  Brown  v.  De  Tastet,  Jacob,  R.  392 ;  ante,  $  33$ 
to  32a  —In  Brown  v.  De  Ta8tet(Jacob,  R,  2»5)  Lord  Eldon  oaed  the  fi>I- 
lowing  languago ;  ^  The  Master  in  the  •]Eecatio3  of  the  deopte  kas,  I  mm 
informed,  proceeded  upon  the  case  of  Crawshay  v.  Collim.  In  that  case, 
three  persons,  Collins,  Noble,  and  Boughton,  carried  on  the  busineas  of 
pump  and  engine  manufacturers  in  partnership  togethen  In  1804,  a  co»" 
mission  of  bankrupt  issued  against  Noble,  and  in  1805  the  bill  was  filed  bf» 
his  assignees,  claiming  three-eighths  of  the  profits  of  the  bonness,  which 
remained  unaccounted  for  at  the  time  of  the  bankruptcy,  or  which  ha^ 
accrued  since,  and  also  of  two  patents,  and  the  pvoita  derived  (torn 
The  question,  therefore,  was,  whether  the  assignees  of  Noble  were 
titled  to  the  same  relief,  that  he  himself  would  have  been  entitled  to,  if  hi 
had  not  become  a  bankrupt ;  a  bankruptcy  dissolving  a  partnership  in 
the  same  manner  as  death,  in  this  respect  only,  that  assignees  havt 
rights  somewhat  similar  to  those,  which  the  representatives  have,  whmm 
the  partnership  is  dissolved  by  death.  It  was  argued,  that  in  both  caeoi 
the  demand  to  be  made  by  the  representatives  of  a  deceased  paitnei^  or 
the  assignees  of  a  bankrupt,  was  limited  to  that  sum  of  money,  whieb,  if 
the  account  had  been  taken  at  the  dissolution,  would  have  been  fiNwl 
due  from  the  surviving  or  solvent  partner,  leaving  all  the  piopeity  In 
their  hands.    On  the  other  hand,  it  was  argued,  that  in  many  cases,  that 
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fiat  the  solvent  partners  have  a  lien  upon  the  part* 
nership  property  and  effects  for  the  payment  of  all  the 
debts  and  charges  due  by  the  partners,  as  wetl  as  fitf 
their  own  distributive  share  of  the  surplus.^  They 
may,  therefore,  notwithstanding  the  act  of  the  bank- 
ruptcy of  the  partner  is  known  to  them,  proceed,  band 
fidty  to  make  payments  out  of  the  partnership  funds 
in  discharge  of  the  joint  debts  and  other  obligations  of 
the  partnership;' although,  if  they  are  guilty  of  any 
excess,  in  this  particular,  injurious  to  the  rights  of 
the  assignees,  they  may  be  restrained  by  an  injunction 
by  a  Court  of  Equity.* 


could  not  be  the  law ;  for  instance,  if  immediately  after  the  bankruptcy, 
all  the  stock,  which  in  that  case  consisted  of  manufacture^  goods,  pumps^ 
and  such  things,  had  been  sold  for  a  sum  of  money,  three-eighths  of 
which  woald,  have  been  more  than  what  was  due  to  the  bankrupt,  taking 
the  account  as  matter  of  debt,  then  the  assignees,  being  certainly  ten- 
ants  in  common  till  the  stock  was  converted,  and  the  identical  stock  be- 
ing sold,  and  three-eighths  of  it  yielding  more  than  what  was  due  to  tb* 
bankrupt  at  the  time  of  his  bankruptcy,  as  the  calculated  value,  what  pre- 
tence could  there  be  for  saying,  that  the  assignees  should  not  have  a 
pfqx>rtion  of  what  it  sold  for  ?  But  it  is  asked,  will  you  say,  that  in  all 
cases,  where  there  is  a  partnership,  such  is  to  be  Uie  consequence  of 
canying  on  the  business,  that  the  pro^  shall  be  divisible  in  the  same 
way,  as  if  the  partner  had  not  died,  or  had  not  become  bankrupt  ?  I  say 
no ;  I  do  not  mean  to  say,  that  it  will  be  so  in  all  cases ;  but  on  the  other 
hand,  I  will  not  deny,  that  it  may  be  the  law  in  some  cases.  The  gen- 
eral principle,  I  should  say,  ought  to  be  this ;  that  as  it  is  quite  compe- 
tent to  the  parties  to  settle  the  accounts  and  to  mark  out  the  relation  be- 
tween themselves,  as  creditors  or  debtors,  so  where  there  is  a  non-settle- 
ment of  the  account,  (though  a  settlement  may  sometimes  introduce  great 
hardships  and  difficulties),  yet  those,  who  choose  to  employ  the  property  of 
another  for  the  purposes  of  their  trade,  exposing  it  to  all  the  risks  of  insol- 
vency or  bankruptcy,  have  no  right  to  say,  that  the  account  shall  not  be 
taken,  if  it  can  be  taken  without  incurring  difficulties,  which. might  em- 
barrass the  house  to  such  an  extent  as  to  make  it  unjust  to  demand  it" 

1  Ante,  §  326. 

9  Collyer  on  Partn.  R  4,  ch.  1,  p.  582  to  p.  589,  2d  edit ;  Harvey  «w 
Crickett,  5  Maule  k.  Selw.  396 ;  ante,  §  325  to  328,  339,  and  note. 

s  Ante,  §  224, 225, 329, 341,  and  note  (1),  p.  48& 
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ttie  poirer  and  authmty  ci  the  sunriving  partners  to 
eany  on  for  tlie  future  the  partnership  trade  or  busH 
ftenS)  or  to  engage  in  new  tmnsactions,  contracts^  ot 
Iinfaflities  am  accoont  thereof*^  It  is^  therefore,  the 
duty  of  the  surnving  partners  henceforth  to  cease 
altogether  firom  carrying  on  the  trade  or  business 
dierectf ;  and  if  they  act  otherwise,  and  continoe  tfat 
trade  or  busiiiess,  it  is  at  their  own  risk,  and  they  wfll 
be  liable,  at  the  option  of  the  representatives  of  ihm 
deceased  partner,  to  accoont  for  the  profits  mad^ 
thereby,  or  to  be  charged  With  interest  upon  the  de« 
ceased  partner's  share  of  the  surphis,  besides  bearing 
all  the  losses.^ 


esecuton  of  the  deceased  partner;  for  then,  in  order  to  exonerate  hk 
tttate  ftodi  fbtore  liabili^,  it  ia  said,  that  due  tiotice  ong^  to  be  gtrea 
of  hii  deAth  to  the  ereditora  of  the  finn,  becaoM  in  the  abaence  of  toeli 
notice,  the  executor  partner,  in  hia  character  of  personal  representatiYe 
of  the  deceased,  haa  power  to  bind  hia  eatate.  Vnlliamy  v.  Noble,  8 
Meri?.  R.  614.  Bat  ia  thia  doctrine  maintainable,  except  in  caaea,  whar* 
the  oanal  articiea  of  agreement  authorised  the  execator  to  cany  on  the 
partoerahip  ?  What  authority  otherwiae  can  he  have  to  bind  the  teatator^ 
amrte? 

1  Gow  OB  Partn.  oh.  5,  §  4,  p.  351,  399, 3d  edit;  3  Bell,  Comm.  B.  7, 
ch.  3,  p.637, 638, 643, 644;  3  Kent,  Comm.  Loot  43,  p.  63, 4th  edit 

>  See  WiUettv.  Blandford,  1  Hare  R.  353;  Colljer  oo  Partn.  B.  3,  ch. 
1,  §  1,  p^  79,3d  edit ;  Id.  B.  3,  ch.  3,  $  4,  p.  331  top.  396;  Booth «. Parka. 
1  Mollay,  R.  465 ;  Crawahay  v.  Collina,  15  Yea.  318;  S.  C.  3  Ruaa.  R. 
325;  Brown  «.  Litton,  1  P.  WilL  334;  Hammond  v.  Douglaa,  5  Yea.  539; 
Blown  tt.  De Taatet,  Jacob,  R.  384, 393;  Heathcote  «.  Hulme,  1  Jac  St 
Walk.  133;  3  KeBt»  Comm.  Lect  43,  p.  64,  4th  edit;  ante,  $  339.— 
Where  an  election  ia  made  to  have  a  decree  for  a  ahare  of  the  profita^ 
there  it  would  aeem,  that  the  aurviving  partneia  are,  or  at  leaat  may  bei 
entitled  to  all  jaat  allowancea  and  dednctiona,  and  even  to  Bome  compen- 
sation fbr  their  akill  and  personal  aervicea.  Lord  Eldon  in  Crawahay  ai 
Collina  (3  Rnaa.  R.  345)  aaid ;  **  And  I  cannot  bring  myself  to  think,  that^ 
if  it  be  clearly  made  out,  that  a  buaineas  ia  carried  on  with  the  propertjt 
which  belonged  to  a  deceased  partner,  for  instance,  by  the  surviving  part- 
ner, and  no  particular  circumatancea  occur  to  vary  the  rule,  the 
mere  accident  of  one  man  aurviving  the  other  can  authorize  him  to  aay, 
'I  ahall  carry  on  the  trade  by  the  application  of  the  fhnda  of  the  partner- 
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^  344.  But  here,  also,  the  same  qualifikatioiH 
limitations  of  the  doctrine,  already  stated  with  : 
ence  to  the  rights,  duties,  powers,  and  authcnit 
the  partners  in  cases  of  a  dissolution  by  Tcfu 
consent,  or  by  efflux  of  time,  or  by  bankruptcy 
ply  to  cases  of  the  surviving  partners.^  Althouf 
to  future  dealings,  the  partnership  is  terminate 
the  death  of  one  partner ;  yet  for  some  purpc 
may  be  said  to  subsist,  and  the  rights,  duties,  po 
and  authorities  of  the  survivors  remain,  so  &r 
necessary  to  enable  them  to  yrind  up  and  settb 
affairs  of  the  partnership.^  And  the  ordinary  n 
that  upon  the  dissolution  of  a  partnership  by  deat 
surviving  parties  are  entitled  to  close  up  the  a& 
the  firm.^  They  have,  therefore,  a  right  to  receiv 
debts  due  to  the  partnership,  and,  on  the  other  ] 
to  apply  the  partnership  assets  and  effects  in 


ship,  at  the  hazard  of  the  funds  of  the  partnership,  and  I  shall  bm 
whole  of  the  profits,  and  you  shall  have  no  share  of  them.'  Then 
undoubtedly  be  occasion  for  making  claims  in  the  nature  of  jusl 
ances  ;  but  I  cannot  bring  myself  to  think,  that  the  interest,  which 
survives  in  a  continuing  partnership,  survives  in  such  a  sense  as 
down  the  rule  of  equity,  and  that  the  continuing  partners  shall  have 
count  for  nothing,  but  the  value  of  what  the  share  was  at  the  time  of  the 
or  bankruptcy  of  the  other  partner.  Even  if  you  were  to  lay  down  tfa 
in  that  way,  still  you  would  have  to  ask  yourself,  how  is  that  value 
ascertained  ?  It  cannot  be  done  by  the  surviving  partner  choosin|f  1 
*I  shall  take  it  at  such  a  value.'  There  must  be  some  way  of  f^a 
80  as  to  give  the  party  retiring  the  complete  value ;  and  there  mi 
some  way,  in  which  this  Court  will  direct  that  valuation  to  be  n 
See  also  the  remarks  of  the  same  learned  Judge  in  Crawshay  v.  C 
15  Ves.  R.  218, 226,-227, 228,  and  2  Russ.  R.  345,  cited  ante,  $  989; 
(1),  and  ante,  343,  note  (2) ;  Gow  on  Partn.  ch.  5,  §  2,  p.  254, 3d  edit 
ch.  5,  §  4,  p.  355 ;  Collyer  on  Partn.  B.  2,  ch.  3,  §  4,  p.  226,  228,  S 
edit 

1  Ante,  §  324  to  328. 

9  Evans  r.  Evans,  9  Paige,  R.  178 ;  ante,  §  328  a. 

3  Evans  v.  Evans,  9  Paige,  R.  178. 
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of  the  debts  and  other  obligatums  due  by  it.^  Howev- 
et,  if  there  be  any  danger  of  abuse  or  positive  misapr 
plication  of  those  funds  by  the  surviving  partners,  n 
Couit  of  Equity  will  interpose,  and  restrain  it  by  inr 
junction,  and  even  aj^int  a  receiver,  upon  the  applir 
cation  of  the  representatives  of  the  deceased.' 

§  34f6.  And,  here,  we  have  an  analogous  rule  pvo> 
mulgated  in  the  Roman  law  in  the  case  of  agency,  M 
weH  as  in  the  case  of  partnership.  Si,  vivo  TUiOj 
negotia  ejus  administrare  capi,  intermittere,  mortuo  eo, 
nan  debeo.  Nova  iamen  inchoare  necesse  mihi  turn  est ; 
Vetera  explicare  ac  conservare  necessarium  est ;  ut  aceir 
ditj  cum  alter  ex  sociis  mortuus  e^.  Nam  qwecunque 
prioris  negotii  explicandi  causa  gerurUur,  nikUum  re- 
fert,  quo  tempore  consummeniur,  sed  quo  tempore  in- 
choareniur.^ 

^  346.  One  of  the  consequences,  then,  of  a  disso- 
lution of  a  partnership  by  death  (under  the  qualifica- 
tion and  limitations  above  suggested)  is,  that  the  per- 
sonal representatives  of  the  deceased  become  tenants 
in  common  with  the  survivors  of  all  the  partnership 
property   and   effects    in    possession.^    We    say,    the 

1  Ante,  §  325  to  338, 341 ;  2  Bell,  Comm.  B.  7,  ch.  8,  p.  637, 638, 643, 
644,  5th  edit^  and  §  328,  note  (2),  where  the  language  of  Mr.  Bell  is  cited. 
Collyer  on  Partn  B.  2,  ch.  2,  §  2,  p.  130,  2d  edit;  Wood  9.  Braddick,  1 
Taunt  R.  104;  Hutchinson  v.  Smith,  7  Paige,  26;  Evans  9.  EvaQS,  9 
Paige,  R.  178. 

s  Gow  on  Part  ch.  5,  §  2,  p.  230, 231,  dd  edit;  Id.  ck  5,  $  4,  p.  356^ 
357;  Phillips  v.  Aokerson,  2  Br.  Ch.  R.  272,  and  Mr.  Belt'to  note ;  Collyer 
OB  Partn.  B.  2,  ch.  3,  Hi  P-  ^^1  9cl  edit ;  Id.  B.  ch.  3,  $  5,  p.  235 ;  Id  B. 
4,  ch.  1.  p^  588;.  HarU  «.  Schrader,  8  Yes.  817;  Estwick  v.  Coningriiy, 
1  Venu  R.  118;  Borden  v.  Burden,  1  Ves.  &  Bean).  170;  3  Kent,  Conun- 
liBCt  43,  p.  68, 4th  edit;  2  Bell,  Comm.  B.  7,  ch.  2,  p.  645,  5th  edit,; 
1  Story,  Etj.  Jurisp.  §  672;  ante,  §  228,  231 ;  Evans  v.  Evans,  9  Paige, 
R.178. 

3  Dig.  Lib.  3,  tit  5, 1. 21,  §  2 ;  Pothier,  Pand.  Lib.  3,  tit  5,  n.  50. 

«  Gow  on  Partn.  ch.  5,  §  4,  p.  351, 3d  edit -—What,  prqieriy  speakiiigi 

Partn.  44 


lODg  to  tne  surviving  panoers ;  ana  loey 
ade  and  exclusive  right  and  remedy  to  n 
into  possession ;  although,  when  so  recoren 
vivors  are  regarded  as  trustees  thereof,  for 
fit  of  the  partnership,  and  the  representat 
deceased  partner  possess,  in  equity,  the  'sai 
sharing  and  participating  in  them,  vphich  1 
ed  partner  would  have  possessed,  if  he  had  l 
However,  the  representatives  of  the  deceai 


conatitutei  putnerahip  property,  has  been  ahetAy  in  pi 
sod  will  occur  igtia  incidentally  in  anolher  connexion  h 
subject  BS  to  the  good-will  of  an  caUbliBhDient,  and  of  tb 
the  firm  name  by  the  aurriving  partners,  afler  the  dmth  i 
has  been  already  adrcrted  to.  Ante,  $  98  to  100,  and  i 
Lewia  v.  LanEdon,  7  Sim.  R.  431. 

"  Gow  on  Putn.  ch.  5,  §  4,  p.  348,  358,  3d  edit ;  Mail 
1  Ld.  Rayin.  340;  Collyer  on  Partn.  B.  3,  cb.  5,  5  2,  p.  47 
$  3,  p,  474,  Sd  edit. ;  1  Stoiy,  Eq.  Jurisp.  $  676,  677;  2  Bel 
ch.  3,  p.  637,  638,  643, 644,  5th  edit  —  There  is  nothing  ii 
peculiar  to  cases  of  peitnerahip ;  for  the  aama  rule  appli 
several  obligees,  covenantees,  and  other  joint  contract 
joint  interest  in  the  contract;  for,  in  erery  such  caae,  upo) 
one,  the  action  must  be  brought  in  the  name  of  the  surv 
oaPartQ.B.3,ch.S,  $  1,  p.  471,  473,  Sd.  edit  And,  reci| 
(for  it  ifl  diffiirent  in  Equity)  an  action  lies  solely  against  tl 
the  suit  of  third  penona  for  any  debt  or  other  obligati 
partnership.    Collyer  on  Partn.  B.  3,  ch.  3,  M,  P-  404  to  p. 
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cannot,  strictly  speaking,  be  deemed  partners  with  the 
survivors.  But  still  a  communitj  of  interest  subsists 
between  them,  which  is  necessary  for  the  winding  up 
of  the  affiiirs  of  the  partnership,  and  requires,  that 
what  is  partnership  property  before,  shall  continue  so, 
for  the  purpose  of  being  apptiecT  to  the  discharge  of 
all  the  proper  debts  and  obligations  thereof,  and  for 
a  final  distribution  of  the  surplus,  according  to  the 
rights  and  shares  of  all  the  partners.^ 


the  sanrivor  being  of  several  natures,  if  they  joined  in  the  same  snitf 
there  consequently  must  bo  several  judgments,  which  in  a  single  action 
is  not  allowed.  Substantially,  however,  the  right  of  the  representative  of 
the  deceased  is  not  varied  by  this  legal  anomaly ;  for,  there  being  no 
survivorship  in  point  of  interest,  the  instant  any  joint  chose  in  action  k 
reduced  into  possession  by  the  legal  process  of  the  survivor,  the  right  of 
the  representatives  to  their  distributive  proportion  attaches.  So,  with 
respect  to  joint  contracts  entered  into  by  a  firm,  and  from  which  a  joint 
legal  responsibility  results,  it  can  at  law,  after  the  death  of  one  partner, 
be  enforced  against  the  survivor  alone,  and  finally  against  the  represen- 
tatives of  the  last  survivor ;  for  the  law  considers  partnership  contractfy 
which  are  joint  in  form,  as  producing  only  a  joint  obligation,  which,  on 
ihe  death  of  one,  attaches  exclusively  upon  the  survivor.  Indeed,  the 
leason,  which  has  been  advanced,  as  operating  to  prevent  personal  rep- 
resentatives from  asserting,  jointly  with  the  survivor,  a  right  resulting  to 
the  partnership  firm,  applies  with  undiminished  force,  if  a  right  accruing 
to  a  stranger  from  the  firm  should  be  attempted  to  be  enforced  against 
them  and  the  survivor.  Executors  or  administrators,  if  legally  responil- 
ble,  could  only  contract  such  a  responsibility  by  the  assumption  of  their 
representative  characters ;  and  it  therefore  follows,  that  they  could  only 
be  charged  de  bonis  testatoris,  whereas  the  surviving  partner  would  be 
liable  de  bonis  propriis.  So  that  the  judgments  must  be  different,  as  they 
allied  either  to  the  survivor,  or  to  the  representatives  of  the  deceased 
partner.  And  little  inconvenience  arises  from  the  present  rule ;  for,  notp 
withstanding  the  surviving  partner  is  liable  for  the  whole  debt  in  the 
first  instance,  he  can  call  upon  the  executor  of  his  copartner  for  a  con- 
tributioiL  Nor  is  there  any  hardship  upon  the  creditor,  since,  in  the  event 
of  the  insolvency  of  the  surviving  partner,  we  shall  presently  see,  that 
he  has  a  remedy  in  equity  against  the  estate  of  the  deceased." 

1  Gow  on  Partn.  ch.  5,  §  4,  p.  351,  3d  edit ;  Ex  parte  Williams,  11  Yei. 
5;  Wilson  v.  Greenwood,  I  Swanst.  R.  480;  Crawshay  v.  Maule,  1 
Swanst  R.  506;  Beak  v.  Beak,  3  Swanst  R.  637,  App. ;  2  Bell,  Coma. 
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^  347.  It  may  be  farther  remarked,  that,  as  it  be* 
comes  the  duty  of  all  the  parties  in  interest,  upon  a 
dissolution  by  death,  with  sJl  practicable  diligence  to 
wind  up  and  settle  the  partnership  concerns,  to  pay 
the  partnership  debts  and  obligations,  and  to  distribute 
the  surplus  among  those,  who  are  entided  to  it,  accord- 
ing to  their  respective  shares  therein,  each  party  in 
interest  has  a  right,  in  case  of  any  improper  delay,  or 
danger  of  loss,  or  neglect  of  duty,  to  require  the  aid  of 
a  Court  of  Equity  to  enforce  the  duty,  and  to  compd  a 
full  account  and  settlement  of  the  whole  concern.^ 
Hence,  the  personal  representatives  of  the  deceased 
partner  have  a  right  to  insist  upon  the  application  of 
the  joint  property,  in  the  hands  of  the  survivors,  to  the 
payment  of  the  joint  debts,  and  a  division  of  the  sur- 
plus.^ And  as  this  can  ordinarily  be  done  only  by  a 
sale  and  conversion  of  the  property  into  money,  they 
are  entitled  to  have  the  property  sold  for  this  purpose.' 
And  if  within  a  reasonable  time  the  survivors  do 
not  account  with  them,  and  come  to  a  setdement, 
a  Court  of  Equity  will  entertain  a  bill  for  this  pur- 
pose, and  will,  in  aid  thereof,  if  necessary,  restrain  the 
partners  by  injunction  from  disposing  of  the  joint 
property,  and  from  collecting  the  outstanding  debts.* 


B.  7,  ch.  2,  p.  637,  638,  643,  644,  5th  edit ;  3  Kent,  Comm.  Lect  43,  pi 
63;  4th  edit;  ante,  §  325  to  §  328 ;  Evans  v.  Evans,  9  Paige,  R.  178. 

1  Evans  v.  Evans,  9  Paige,  R.  178.— A  bill  of  this  sort  Strang!  j  r»> 
sembles  the  action.  Pro  todo,  of  the  Roman  law,  which  was  designed  to 
efibct  the  same  and  other  purposes.  3  Bell,  Comm.  B.  7,  ch.  2,  p.  616^ 
5th  edit ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  30  to  n.  53;  Pothier,  de  Society 
n.  161. 

<  Ez  parte  Ruffin,  6  Ves.  126 ;  Gow  on  Partn.  eh.  5,  §  4^  p.  352, 31 
edit 

8  Evans  v.  Evans,  9  Paige,  R.  178. 

4  Gow  on  Partn.  ch.  5,  §  4,  p.  352, 3d  edit. ;  Hartz  v.  Schrader,  8  Yes.  317; 
ante,  §  329  to  $  344;  Collyer  on  Partn.  B.  2,cb.3,  $4,  p. 296, 227, M adi^ 
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So,  the  surviving  partners  have  each  against  the  others 
a  like  right  to  insist  upon  a  final  adjustment  and  settle- 
ipent  of  the  partnership  accounts,  and  a  distribution  of 
the  surplus ;  but  in  such  a  suit  the  personal  representa- 
tives of  the  deceased  partners  are  necessary  parties ; 
for  they  have  an  equal  interest  therein  with  the  survi- 
vors, and  would  not  be  concluded  by  any  decree  made 
in  the  premises,  unless  they  were  made  parties.^ 


I  Gow  on  Paitn.  ch.  5,  §  4,  p.  352,  3d  edit;  Cdlyer  on  Partn.  B.  2,  ch. 
^  1 4,  p.  226, 227, 9d  edit    Bfr.  Bell  (2  Bell,  Corom.  R  7,  ch.  2,  p.  645) 
has  sammed  the  genend  results  of  the  disBolution  of  the  partnemhip,  and 
the  mode  of  aettlement  of  the  partoerahip  concerns,  as  follows.    **  Until 
the  final  settlement  of  the  partnership  affairs,  and  the  payment  of  ihie 
joint  debts,  and  distribution  of  the  joint  property,  it  cannot  coirectly  be 
said,  that  the  partnership  is  determined.    (1.)  On  the  dissolution  of  part- 
nenhip,  the  property  is  common,  to  be  divided  according  to  the  shares  of 
the  partners  after  the  payment  of  debts.    This  consistB  of  the  following 
particuhus: — (1.)  Tbe  stock  in  trade,  as  originally  contributed,  with  aU 
the  additions  made  to  it.    (2.)  Real  estates  acquired  by  the  company ; 
leases  of  premises  for  the  use  of  the  company;  ships  purchased  or 
fteigfated  on  time.    (3.)  The  good-will  of  a  mercantile  or  literaiy  estab- 
liafament  seems  to  form  a  part  of  the  common  stock.    (2.)  The  partners, 
or  either  of  them,  may  insist  on  a  sale  as  the  best  criterion  of  the  value 
of  the  property;  and  this  the  Court  may  order,  without  waiting  the  final 
adjustment  of  interests,  where  it  is  manifest,  that  there  must  be  a  disso- 
lation.    (3.)  The  common  property  thus  converted,  with  the  pecuniary 
Ibnds  when  collected,  forms  a  fund,  over  which  the  creditors  of  the  con- 
cern have  a  primary  and  preferable  claim ;  and  it  must  be  so  applied,  in 
the  first  place,  before  any  partner,  or  his  assignee  or  representatives,  can 
claim  a  share.    (4.)  In  taking  an  account  between  the  partners  them- 
aelv%s,  the  state  of  the  stock  is  to  be  taken  as  at  the  dissolution,  (death 
fbr  instance,)  and  the  proceeds  thereof  until  it  is  got  in ;  and  each  is  to 
be  aUowed  whatever  he  has  advanced  to  the  partnership,  and  to  be 
charged  with  what  he  has  failed  to  bring  in,  or  has  drawn  out  more  than 
Ills  just  prcp:rtion.    The  partners  are  to  be  allowed  equal  shares  of  the 
profit  and  stock,  if  there  be  no  other  arrangement  settled*    But  a  difi^ 
ent  arrangement  may  be  e  tablished  either  by  contract  or  by  the  books 
msid  usage  of  the  company.    (5.)  The  surviving  partners  are  to  wind  np 
the  afi&irs,  unless  some  fault  or  abuse  is  chargeable  against  them,  or 
some  danger  from  their  intromissions,  which  may  require  the  appoint- 
inent  of  a  neutral  person,  or  the  requisition  of  caution.    (6.)  The  same 

44* 
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§  949.  In  raspect  to  the  mode  of  taking  the  ac- 
eoiints  between  the  partners,  that  must  depend  upon 
drcumstances.  If  the  partners  have  by  the  articles  of 
pattn^rriiip  provided  a  particular  mode,  that  will  be 
held  to  furnish  the  true  rule  for  the  adjustment  of  the 
MKem,  and  the  winding  up  of  all  the  affiiirs  thereof; 
tmless  the  partners,  by  their  own  acts  and  conduct, 
have  waived,  or  abandoned  it ;  fot^  in  that  event,  the 
fttipulation  in  the  articles,  as  to  the  mode,  will  be  held  a 


cbbt  is  doe  from  the  finn  of  which  he  is  a  partner ;  and  the  supposed 
debtor  owes  the  money  to  himself  in  common  with  his  partners ;  and, 
psndiog  the  partnerriiip,  equity  will  not  interfere  tb  set  right  the  bakuMM 
between  the  partners.  Indeed  it  could  not  do  so  with  effect,  inasmuch  as 
immediately  after  a  decree  has  enforced  payment  of  the  money  supposed 
to  be  due,  the  party  paying  might,  in  exercise  of  his  power  of  a  partner, 
himself  of  the  same  sum. 
But  if  pending  the  partnership,  neither  law  nor  equity  will  treat  such 
^  adyances  as  debts,  will  it  be  so  after  the  partnership  has  determined,  be- 
bre  any  settlement  of  account,  and  before  the  payment  of  the  joint  debts 
or  the  realization  of  the  partnership  estate  ?  Nothing  is  more  settled  than 
that,  under  such  circumstances,  what  may  have  been  advanced  by  one 
partner,  or  received  by  another,  can  only  constitute  items  in  the  account 
There  may  be  losses,  the  particular  partner's  share  of  which  may  be  more 
than  sufficient  to  exhaust  what  he  has  advanced,  or  profits  more  than  equal 
to  what  the  other  has  received ;  and  until  the  amount  of  such  profit  and 
lo«  be  ascertained  by  the  winding  up  of  the  partnership  affairs,  neither 
partner  has  any  remedy  against,  or  liability  to,  the  other  for  payment  from 
one  to  the  other,  of  what  may  have  been  advanced  or  received.  In  Craw- 
ihay  V.  Collins,  Lord  Eldon  says,  '  Where  a  sum  is  advanced  as  a  loan  to 
an  individual  partner,  his  profits  are  first  answerable  for  that  sum ;  and  if 
his  profits  shall  not  be  sufficient  to  answer  it,  the  deficiency  shall  be 
■ade  good  out  of  his  capital ;  and  if  both  his  profits  and  hia  capital  are 
not  sufficient  to  make  it  good,  he  is  considered  as  a  debtor  for  the  ex- 
oeis.'  The  money  drawn  out  by  any  partner  ceases  to  be  part  of  the  joint 
stock,  so  that,  upon  bankruptcy,  the  joint  creditor  <:annot  recall  it,  unless 
there  had  been  a  fraudulent  abstraction ;  Ex  parte  Younge.  Again,  in 
Foster  v.  Donald,  Lord  Eldon  says,  *  If  a  partner,  as  partner,  receives 
money  belonging  to  the  firm,  and,  admitting  that  he  has  received  it,  in- 
drti  that  there  is  a  balance  in  his  favor,  there  is  no  pretence  for  making 
pay  it  in."    Ante,  §  229. 
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nullity.^  In  the  absence,  however,  of  any  posidye  stip- 
ulations, or  the  abandonment  of  them  by  the  acts  and 
conduct  of  the  parties,  Courts  of  Equity,  as  between 
the  partners,  will  commence  with  the  last  stated  ac- 
count between  them ;  and  deem  that  condusiye  upon 
all  antecedent  transactions,  unless,  indeed,  some  gross 
and  palpable  error  or  fiaud  can  be  shown.*  If  diere 
has  not  been  any  stated  account  or  any  positive  or  im- 
plied settlement  at  any  period,  then,  of  course^  the 
accounts  must  be  taken  from  the  period  of  the  com- 
mencement of  the  partnership.^  If  profits  have  ac- 
crued since  the  death  of  the  partner,  by  the  employ- 
ment of  the  capital  or  otherwise,  that  will  be  treated 
as  an  accession  to  the  capital,  and  as  joint  property^ 
subject  to  all  just  allowances  and  deductions.* 


1  Ante,  §  192;  Gow  on  Paitn.  ch.  5,  $  4,  p.  353,  354,  3d  edit ;  Jack- 
MD  V.  Sedgwick,  1  Swanst,  R.  460, 469 ;  Petty t  v.  Janeson,  6  ICadd.  R. 
146;  2  Bell,  Comm.  B.  7,  ch.  2,  p.  645,  647,  648,  5th  edit 

9  Aote,  §  206. 

3  Ante,  §  206, 207, 347;  Gow  on  Partn.ch.  5,  §  4,  p.  354,355, 3d  edit; 
Beak  v.  Beak,  Rep.  Temp.  Finch,  190;  a  C.  3  Swanst  R.  627;  Colly er 
on  Partn.  B.  2,  ch.  2,  §  2,  p.  144, 145,  2d  edit ;  Id.  B.  2,  ch.  3,  $  4,  p.  212, 
213,  214. 

«  Willett  V.  Blanford,  1  Hare,  R.  253,  265;  ante,  §  329,  341,  343, 
and  note  (1);  Gow  on  Partn.  ch.  5,  §  4,  p.  354,  355,  3d  edit;  Brown 
0.  Litton,  1  P.  Will.  140;  Hammond  v.  Douglas,  5  Yet.  539;  Crmw- 
shay  V.  Collins,  15  Yes.  -218,  and  Hill  v.  Bumham,  and  Coxwell  t. 
Bromet,  cited  there,  p.  220,  223;  Brown  v.  De  Tastet,  Jacob,  R.  284; 
Burden  v.  Burden,  1  Yes.  dc  Beam.  170;  Collyer  on  Partn,  B.  2,  ch.  3; 
§  1,  p.  165,  2d  edit;  Id.  B.  2,  ch.  3,  §  4,  p.  221,  222;  2  BeU,  Comm. 
B.  7,  ch.  2,  p.  647,  648,  5th  edit --^  Many  other  matters,  connected  with 
the  taking  of  the  accounts  between  the  partners,  arise  incidentally  in  the 
course  of  the  adjustment,  under  the  direction  of  Courts  of  Equity;  socb, 
for  example,  as  the  allowance  of  interest  for  or  against  partners  for  adiraii- 
ces  made  to  or  by  them ;  so  for  separate  debts  due  from  the  other  partners 
to  one  partner.  These  and  many  similar  questions  will  be  fband  dis- 
cussed in  other  elementary  Treatises ;  but  they  are  not  within  the  scope 
of  the  present  Commentaries,  which  do  not  purport  to  deal  with  the 
minute  details  fit  for  the  consideration  of  an  accountant    See  on  this 
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§  360.    Another  question,  which  ordinarily  arises 
between  the  partners  in  cases  of  a  dissolution  by  death 

•abject  Gow  on  Partn.  ch.  3,  §  4,  p.  105, 106,  dd  edit ;  Id.  ch.  5,  §  3,  p. 
886;  Id«  ch.  5|  $  4,  p. 356, 357, 358;  CoUyer  on  Parta.  B.  Si,  ch.  3,  §  4,  p. 
900,  did  to  p;  931, 93»,  230, 231,  2d  edit  Mr.  GoUyer  haa  well  remarked 
(pw214);  ^In  taking  the  partnership  accoants,  it  is  mainly  to  be  con- 
ndered,  what  was  the  value  of  the  joint  property,  and  what  the  amount 
•f  the  joint  debts  at  the  time  of  the  dissolution ;  what  was  the  share  of 
the  retired,  deceased,  or  bankrupt  partner,  in  the  joint  property ;  whether, 
ILod,  to  what  extent,  the  joint  capital  has  been  employed,  or  joint  debts 
iBeaiiedi  since  the  dissolution;  whether  any  of  the  joint  property  in 
specie  has  been  sdd  since  the  dissolution ;  if  so,  what  the  gross  amount, 
and  what  the  interest  of  the  profitB ;  on  the  other  hand,  whether  any  of 
iw  joint  property  in  specie  having  been  sold,  the  profits  have  been  ap- 
plied to  the  purchase  of  other  property  in  specie ;  and  generally,  whetbei 
tad  to  what  extent,  the  joint  property  has  been  traded  with  since  the 
lisMiliition.  These,  with  many  other  considerations  bearing  on  each 
particular  case,  must  be  duly  weighed  in  the  arrangement  of  complicated 
partnership  accounts.  And  it  may  here  be  remarked,  that  the  account  is 
ibanded  on  the  same  principles,  in  whatever  manner  the  dissolution  may 
have  taken  place ;  whether,  therefore,  the  affiiirs  are  to  be  adjusted  be- 
tween  the  remaining  and  retiring  partner,  the  surviving  partner  and 
tfie  executors  of  the  deceased  partner,  or  the  solvent  partner  and 
the  assignees  of  the  bankrupt  partner."  The  following  remarks  of 
Vice  Cbanqellor  Wigram  in  Willett  v.  Blanford,  1  Haie,  R.  253,  269, 
870^  271,  272,  deserve  to  be  here  cited  as  to  the  mode  in  which  prof- 
its are  to  be  shared  which  are  made  after  the  death  of  one  partner, 
is  showing  that  no  universal  rule  can  be  laid  down.  "The  cir- 
emnstaoces  of  some  cases  would  almost  exclude  the  possibility  of 
making  a  decree  in  any  other  form  than  that  which  the  plaintiffs  claim 
ia  this  case.  Take,  for  example,  the  case  suggested  by  Lord  Eldon,  in 
Giawshay  v,  Collins,  of  the  mere  conversion  into  money  at  a  large  profitf 
kof  after  the  testator's  death,  of  the  very  property  which  belonged  to  the 
partnership  at  his  death,  and  no  other  circumstance  to  embarrass  the  ques- 
tkm.  A^in,  the  dissolution  of  a  partnership  primi  facie  prevents  new 
eontiacts  being  made  on  the  joint  account  of  the  partners ;  but  it  neces- 
Stfily  leaves  the  old  contracts  of  the  partnership  to  be  wound  up.  In  the 
abionce  of  circumstances  to  alter  the  case,  it  would  be  impossible  to  deny 
Umi  right  of  the  estate  of  a  deceased  partner  to  participate  in  the  profits 
arising  from  winding  up  of  the  old  concerns ;  and  if,  in  such  a  case  the  sur- 
viving partners  should  have  so  mixed  up  new  dealings  with  the  old,  that  the 
two  could  not  be  separated,  the  right  of  the  estate  of  the  deceased  partner  to 
share  in  the  profits  of  the  new  dealings  might  unavoidably  attach.  la 
aaother  case,  a  partnership  may  be  formed,  the  substratqm  of  which  may 
eonsist  of  specific  things  of  peculiar  value  in  their  use,  as,  for  example , 
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(which  is  equally  applicable,  indeed,  to  other  cases  of 
dissolution)  is,  in  what  manner  the  partnership  effects 


patents,  the  invention  or  property  of  one  of  the  paitnen ;  and  the  profits 
made  after  the  death  of  the  patentee,  or  owner  of  the  patent,  maj  be  de- 
rived wholly  or  principally  from  contracts  sabsisting  at  hia  death,  but  not 
wonnd  up  until  long  afterwards ;  or  contracts  entered  into  after  hia  death, 
of  which  contracts  his  specific  property  (the  patents)  may  have  been  the 
media.  In  such  a  case,  in  the  absence  of  special  circomstancea,  it  would 
be  difficult  to  suggest  a  principle  upon  which  the  estate  of  the  deceaaed 
partner  should  be  reftised  the  same  proportion  of  the  profits  which  be  en- 
joyed in  his  lifetime.  This  appears  to  me  to  be  the  groond  of  ihe  nhi* 
Biate  decision  in  Crawahay  v.  Collins. 

**  Again,  the  whole,  or  the  substantial  part,  of  a  trade  may  conaiat  in  good 
will,  leading  to  renewals  of  contracts  with  old  connexioiis.  In  such  a 
case,  it  is  the  identical  source  of  profit  which  operates  both  before  an^ 
after  dissolution ;  and  this  appears  to  me  to  be  the  gnmnd-woik  of  Lofd 
Eldon's  reasoning  in  Cook  v.  Collingridge. 

*^  Circumstances  may  be  suggested  of  a  very  difierent  kind.  Tike  the 
case  of  a  business,  in  which  profit  is  made  by  the  personal  activity  and 
attention  with  which  the  use  of  the  money  capital  is  directed ;  and  the 
ease  may  require  a  different  determination :  Brown  v.  De  Taatet ;  Fea&- 
erstonhaugh  v.  Fenwick.  Or,  there  may  be  the  case  of  two  persons  be- 
ing partners  together,  in  equal  shares ;  one  finding  capital  alone,  and  the 
other  finding  skill  alone ;  and  suppose  the  latter,  before  his  skill  had  es- 
tablished a  connexion,  or  good-will,  for  the  concern,  riionld  die,  and  the 
survivor,  by  the  assistance  of  other  agents,  should  cany  on  the  concern 
upon  the  partnership  premises,  —  it  could  scarcely  be  contended,  after  a 
lapse  of  years,  that  the  estate  of  the  deceased  partner  was  entitled  as  of 
course  to  a  moiety  of  the  profits  made  during  that  lapse  of  time  after  his 
death ;  and  if  hia  estate  would  not  be  so  entitled  where  the  deceased  part- 
ner had  left  no  capital,  it  would  be  difficult  to  establish  a  right  to  a  moiety 
only,  because  he  had  some  small  share  of  the  capital  and  stock  in  trade 
engaged  in  the  business  at  his  death,  without  reference  to  its  amount  and 
the  other  circumstances  of  the  case. 

**  If,  on  the  other  hand,  the  skill  of  an  individual,  without  capital,  had 
been  exercised  as  a  partner  in  a  concern,  until  it  has  created  a  connexion 
and  good- will,  and,  upon  his  death,  his  surviving  partner,  instead  of  giving 
to  the  estate  of  the  deceased  the  benefit  of  that  good-will  by  a  sale  of  the 
concern,  should  think  proper  to  carry  on  the  cancem  for  his  own  benefit 
until  the  connexion  and  good-will  were  lost,  it  would  not  be  difficult  to 
justify  a  decree  which,  in  such  a  case,  should  declare  the  estate  of  the 
deceased  entitled  to  share  any  profits  made  after  his  death. 

**  If  capital  were  to  be  taken  as  the  basis  upon  which,  in  every  case,  the 
proportion  of  profits  was  to  be  calculated,  much  ii\juatice  would  often  en- 
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and  assets  are  to  be  divided,  after  all  the  charges  and 
the  debts  and  obligations  due  to  third  persons  have 
been  duly  paid  and  discharged.  In  other  words,  how 
are  the  effects  and  assets,  whether  real,  personal,  or 
mixed,  to  be  valued,  so  as  to  make  an  equal  distribu- 
tion of  them  among  the  partners,  according  to  their 
respective  shares  thereof.  In  relation  to  the  real 
estate  of  the  partnership,  it  seems  to  have  been  gen- 
erally considered,  that  it  ought  to  be  decreed  to  be 
sdd,  as  the  only  fair  and  just  way  (in  the  absence  of 
any  other  agreement  between  the  parties)  to  ascertain 
its  true  value.^  The  same  rule  would  seem  equally 
to  ap[dy  to  all  cases  of  chattels  and  other  personal 
property  and  effects,  which  are  not  capable  in  them- 
selves of  being  exactly  divided,  without  reference  to 


In  portnerabip  cases,  the  a^freed  capital  of  a  concern  is  considered 
in  general  as  remaining  the  same,  notwithstanding  one  partner  may  make 
advances  to  and  the  other  abstract  money  from  the  concern.  If,  at  the 
death  of  an  acting  partner,  he  had  abstracted  or  borrowed  money  from  the 
putneiship  exceeding  the  amount  of  his  property  in  the  concern,  it  would 
be  any  thing  but  justice  to  hold  as  a  rule  of  course,  that  his  right  to  par- 
ticipate in  the  profits  after  his  death  should  continue  to  the  same  extent  as 
if  his  accounts  with  the  partnership  were  adjusted,  and  he  had  given  his 
time  and  attention  to  the  business.  The  distinction  also  between  capital 
and  stock  in  trade,  which  forms  so  material  a  subject  of  consideration  in 
Grawshay  v.  Collins,  would  often  make  it  unjust  to  take  the  agreed  amount 
of  capital  in  partnership  as  a  basis  upon  which  to  found  a  general  rule 
applicable  to  the  estate  of  a  deceased  partner. 

"  I  consider  myself,  therefore,  bound  by  authority  and  reason  to  hold  that 
tiie  nature  of  the  trade,  the  manner  of  carrying  it  on,  the  capital  employed, 
the  state  of  the  account  between  the  partnership  and  the  deceased  partner 
at  the  time  of  his  death,  and  the  conduct  of  parties  after  his  death, 
may  materially  affect  the  rights  of  the  parties ;  and  that  I  must  have  more 
information  than  I  now  possess  before  I  can  safely  decide  this  case." 

1  Collyer  on  Partn.  B.  2,  ch.  3,  §  4,  p.  204  to  214,  2d  edit. ;  Id.  p. 
214, 21.5,  216 ;  Cook  v.  CoUingridge,  Jacob,  R.  607;  2  Bell,  Comm.  B.  7, 
cL  2,  p.  632,  645, 5th  edit ;  3  Kent,  Comm.  Lect  43,  p.  64,  4th  edit ; 
Grawshay  v.  Collins,  17  Yes.  218,  227;  Crawshay  v.  Maule,  1  Swanst 
R.  495, 506, 523 ;  Gow  on  Partn.  ch.  5,  §  2,  p.  234,235, 3d  edit 
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as  to  what  charges  and  allowances  were  to  be  made 
for  or  against  each  partner,  and  the  reciprocal 
rights,  which  each  has  against  the  others  upon  the 
final  adjustment.^  But  a  special  enumeration  thereof 
would  rather  be  a  matter  of  liberal  curiosity,  than  of 
practical  utility  or  illustration  of  our  jurisprudence. 

^  353.  The  French  law  also  contains  a  minute 
enumeration  of  the  mode  of  settling  the  accounts, 
and  of  making  a  distribution  of  the  effects  upon  the 
dissolution  of  partnerships.'    In   some    material    re- 


I  Pothier,  Pand.  Lib.  17,  tit  2,  n.  35  to  n.  49 ;  Domat,  B.  1,  tit  8,  § 
S^art  la 

*  Pothier,de  Society  n.  167  to  174;  Pothier  saya,  (167, 168);— <«Avaiit 
qae  de  proc^der  aa  partage,  on  doit  proc^der  aa  compte  de  ce,  que  chacaoe 
des  parties  doit  k  la  communaut^,  qui  est  k  parta^^r,  et  de  ce,  qui  lui  est  da 
par  ladite  communaute.  On  doit  comprendre  dans  cet^tat,  non-seulement 
CQ  qu'elle  devoit  k  la  soci^t^  lors  de  sa  dissolution,  mais  ce,  qu'elle  a  pa  de- 
Yoir  k  Yk  communaute  depuis  la  dissolution,  soit  pour  raison  de  ce,  qu'elle 
aaroit  retii^  du  fonds  commun,  soit  pour  raison  du  dommage,  qu'elle  auroit 
eaas6  par  sa  faute  dans  les  eflfets  de  la  communaut^.  Pareillement  on 
doit,  comprende  dans  Ptot  de  ce,  qui  est  du  par  la  commonaat6  k  club- 
cane  des  parties,  nonHEK>ulement  ce  qui  lui  ^toit  du  par  la  sociM  lors  de 
Ml  dissolution,  mais  ce  qui  a  pu  lui  ^tre  du  depuis  par  la  communaut6 
A  caose  des  d^bours^,  qu'elle  auroit  faits  inutilement  pour  less  aflkirea 
commanes,  ou  poor  les  biens  de  la  commnoaut^,  depuis  la  dissolntion  de 
la  aoci6ti6.  On  doit  compenser  jusqu'i  due  concurrence  le  montant  des 
flommes  dont  chacune  des  parties  est  d^bitrice  de  la  communaute,  an 
montant  de  celles,  dont  elle  est  cr^anciere,  et  arrdter  la  somme  dont  elle 
■e  trouve,  apr^s  cette  compensation  faite,  d^bitrice  de  la  communaute ;  oa 
edle,  dont  elle  se  tronve,  apr^s  cette  compensation  faite,  creanciere  de  la 
Gommanaute.  Observez  que,  dans  le  compte  de  ce,  qui  a  ete  re^a  oo  mis 
poor  la  societe,  le  livre  de  societe  tenu  par  I'un  des  associ^s,  fait  foi  entre 
eux;  Laaterbach.  Apr^s  ce  compte  fait,  on  dresse  la  masse,  c'esl- 
i-dire,  an  etat  d^tailie  de  toutes  les  diflR&rentes  choses  dont  la  com- 
manante  est  compos^e ;  et  on  comprend  dans  cette  masse,  aa  nombre  dm 
dettes  actives  de  la  communaute,  les  sommes,  dont  quelques-nnes  des 
parties  se  sent  trouvees,  apres  la  compensation  faite,  debitrices  de  la  com- 
inunaute;  et  au  partage  de  la  communaute,  on  la  leur  precompte  snr 
lear  part  On  dresse  aussi  un  etat  des  dettes  passives  de  la  communaute, 
et  on  y  comprend  les  sommes,  dont  quelques-unes  des  parties  se  seroient 
troavees   au  compte    de    la    communante,  apres   compensation 


CH.  XIV.]    DISSOLUTION  —  RIGHTS   OF   PARTflERS.      5S3 

part  thereof  can  be  made.^  It  provides,  with  these  ex- 
ceptions, that  a  valuation  thereof  shall  be  taken,  either 
by  agreement  of  the  parties,  or,  if  they  disagree,  by 
the  proper  judicial  tribunal.^  It  further  provides,  that 
the  movable  or  personal  property  shall  be  valued, 
and  divided  among  them  all  in  kind  (en  nature)  ;  that 
for  this  purpose  it  shall  be  put  into  lots  of  equal  value, 
the  lots  to  be  drawn  by  the  partners  f  that  the  real 
estate  shall,  in  like  manner,  be  valued  and  divided; 
and,  as  it  rarely  will  admit  of  being  put  into  lots  of 
equal  value,  the  value  of  each  lot  is  to  be  ascertained, 
and  the  partner,  who  draws  any  lot  beyond  or  short  of 
his  share,  is  to  pay  or  receive  the  surplus  to  or  from 
the  other  partners,  who  respectively  have  the  corre- 
sponding lots.^  As  to  debts  due  to  the  partnership, 
they  are  to  be  valued  and  divided  in  the  like  manner ; 
that  is,  each  partner  is  to  have  his  own  share  of  each 
of  such  debts.^  But,  inasmuch  as  great  embarrass- 
ment must  arise  fix)m  each  debtor's  being  thus  oblig- 
ed to  pay  each  partner  his  share  of  the  debts,  a  cus- 
tom has  prevailed  of  putting  up  into  lots  such  of  the 
debts,  as  are  good,  and  of  dividing  them  by  lot,  in  the 
same  way  as  other  effects."  As  to  debts  due  from  the 
partnership  to  third  persons,  so  far  as  they  cannot 
be  discharged   by  the  application  of  the  partnership 

effects,  they  also    are  divisible  among  all  the  part- 

i 

1  Pothier,  de  Society,  n.  169, 171. 

9  Pothier,  de  Society,  n.  168. 

3  Pothier,  de  Society,  n.  169. 

^  Pothier,  de  Society,  n.  170. 

&  Pothier,  de  Society,  n.  172. 

^  Pothier,  de  Society,  n.  172.  —  In  this  respect  the  French  law  coin- 
cides with  ^at  of  the  Roman  law.  Ea,  qucB  in  nominibns  sunt,  Don  reci- 
piant  divisionem.  Cod.  Lib.  3,  tit  36,  1. 6 ;  Dig.  Dib.  10,  tit  3, 1.  4 ; 
Pothier,  Pand.  Lib.  10,  tit  3,  and  tit  3,  n.  26 ;  Pothier,  de  Society,  n.  172. 

46* 
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CHAPTER  XV. 


\ 


DISSOLUTION  *— EFFECTS   AND   CX>NS£QUENCES   A3   TO 

THE  RIGHTS  OF  CREDITORS. 

^  367.  Hitherto  we  have  been  mainly  consider- 
ing the  effects  and  consequences  of  a  dissolution  as 
between  the  partners  themselyes  and  their  represen- 
tativesi  and  when  and  under  what  circumstances 
thhrd  persons^  haying  no  notice  thereof,  might,  not- 
withstanding, have  a  remedy  against  all  the  partners 
upon  subsequent  transactions  with  some  of  the  firm. 
We  now  come  to  the  consideration  of  the  rights  of  the 
creditmrsi  who  are  such  at  or  before  the  dissolution 
of  die  firm.  These  creditors  may  be  either  joint 
creditors  of  all  the  firm,  or  separate  creditors  of  one 
or  more  of  the  firm.  For  the  most  part  the  same 
considerations  will  apjdy  to  each  dass  of  creditors  in 
til  cases  of  distribution,  whether  by  vduntary  con- 
sent, or  by  mere  operation  of  law,  or  by  death, 
or  by  bankruptcy,  or  by  the  decree  of  a  court.  There 
are,  however,  some  particulars  belonging  to  the  case 
of  bankruptcy,  which  will  be  reserved  for  a  distinct 
and  separate  examination.  But,  unless  some  qualifi- 
cation is  annexed,  the  doctrines  hereinafter  stated 
mini  generally  apply  to  all  other  cases  of  dissolution. 

^  358.  It  has  been  already  suggested,  that  the 
rights  of  antecedent  creditors  of  the  partnership  are 
in  no  wise  varied  by  the  dissolution  of  the  partner- 
ship.^ It  may  be  added,  that,  upon  the  dissolution,  it 
• —  ■  -  — —  -  —  —       .  . 

1  Ante,  §  334, 335 ;  Aolt  9.  Goodrich,  4  Russ.  R.  430 ;  Gow  on  PaitiL 
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?ied  thereon,  it  Mows,  that  those  effects  are  suscepd* 
Ue  of  being  legally  transferred,  bond  Jide^  for  a  rahia- 
Ue  consideration,  to  any  persons  whatsoever,  and  as 
well  to  the  other  partners,  as  to  mere  strangers.^ 

^  359.  And  this  is  equally  true,  although  the  whole 
or  a  part  of  the  consideration  of  the  transfer  is,  that 
the  partners,  taking  the  property,  shall  pay  the  whola^ 
or  a  particular  part  of  the  debts  of  the  partnership ;  for 
that  will  not  aid  the  creditors.  The  reason  b,  that,  in 
such  a  case,  the  retiring  partner,  who  so  transfers  his 
share,  has  no  lien  on  the  property  for  the  discharge  of 
diose  debts ;  for  by  his  vduntaiy  transfer  thereof  he  has 
parted  with  it,  and  trusted  to  the  personal  security  and 
personal  contract  of  the  other  partners.^  Even  if  he 
had,  the  lien  would  not  pass  to  those  creditors  by 
operation  of  law,  so  as  to  become  available  in  their  &* 
vor.^  There  may  be,  and  indeed  often  is,  a  special  agree- 


1  Ex  parte  Ruffin,  6  Yes.  119, 126, 127 ;  Ex  parte  Williams,  11  Yea.  R. 
3, 5 ;  ante,  $  97,  and  note ;  ante,  §  326,  note  (1) ;  Campbell  v.  Mullett»  2 
Swanst  R.  552,  575 ;  Ex  parte  Fell,  10  Yea.  347. 

*  Ex  parte  Roffin,  6  Yes.  119, 126}  127;  Ex  parte  Williams,  11  Yea.  d, 
5toa 

3  Gow  on  Partn.  ch.  5,  §  2,  p.  238  to  p.  241, 3d  edit ;  Id.  p.  245;  Id.  pi> 
25Si,254;  CoUyer  on  Partnership,  B.  4,  ch.  2,  §  1,  p.  603 to  p. 605; 
Ex  parte  Peele,  6  Yes.  602;  Ex  parte  Williams,  Buck.  Cas.  13; 
Ex  parte  Freeman,  Buck.  Cas.  471 ;  Ex  parte^  Ruffin,  6  Yes.  119, 12^ 
127;  Ex  parte  Williams,  11  Yes.  3;  Campbell  v.  MuUett,  2  Swanst  55^ 
575;  Ex  parte  Fell,  10  Yes.  347.  —  In  Ex  parte  WiUiams,  (11  Yes.  3, 6^ 
Lord  Eldon  said ;  ^  The  creditors  are  not  iiyured  by  the  agreement  of 
partners  to  dissolve  the  partnership,  and  that,  from  that  time  what  was 
joint  property  shall  become  the  separate  property  of  one ;  notice  of  tht 
dissolution  being  given ;  as  either  a  consideration  is  paid ;  or,  which  !br 
this  purpose  is  equal  to  a  consideration,  a  covenant  is  entered  into  to  pay 
the  debts  and  indemnify  the  retiring  partner,  so  conceived  as  not  to 
leave  any  lien  upon  the  property.  Upon  any  other  principle  the  concln* 
sion  must  be,  that  a  partner  could  not  retire  from  Child's  house ;  as  tha 
eWecia  may  be  distributed  twenty  years  hence  tUaong  the  creditors,  if  thej 
remain  so.    If  creditors  do  not  like  the  arrangement,  they  must  go  to 
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• 

notwithstanding  a  dissdution,  so  far  as  is  necessary 
to  wind  up  the  affiurs  of  the  partnership;  and  this 
requires,  that  what  was  partnership  jHDoperty  before, 
shall  (unless  otherwise  agreed)  continue  to  be  so  for  the 
purpose  of  a  distribution,  not  as  the  rights  of  the  credi- 
tons  may  suggest,  but  as  the  rights  of  the  partners  them- 
selves require..  And  it  is  thus,  through  the  operation  of 
administering  the  equities  between  the  parties  them- 
selves, that  the  creditors  have  the  opportunity  of  en- 
forcing thb  qaasi'lien}  In  short,  in  case  of  a  dissolu- 
tion, each  partner  holds  the  joint  property,  clothed  with 
a  trust  to  apply  it  to  the  payment  of  the  joint  debts,  and, 
sul^ect  thereto,  to  be  distributed  among  the  partners 
according  to  their  respective  shares  therein.' 

^  361.  From  the  foregoing  considerations,  then,  it  is 
plain,  that  the  joint  creditors  of  the  partnership,  while 
all  the  partners  are  living  and  solvent,  can  enforce  no 
claim  against  the  joint  effects  or  the  separate  effects  of 
the  partners,  except  by  a  common  action  at  law.  It  is 
only  in  cases,  where  there  is  a  dissolution  by  the  death 
or  bankruptcy  of  one  partner,  that  the  right  of  the  joint 


Lect  43,  p.  65, 4th  edit ;  Ex  parte  Kendall,  17  Yes.  514, 526.  —  In  Ex  parte 
Kendall,  17  Yea.  526,  Lord  Eldon  said ;  ^  I  do  not  recollect  an  instance, 
that  this  right  to  go  in  upon  the  separate  fund,  not  given  hy  the  legil 
contract,  was  extended  heyond  those,  who  were  creditors  of  the  whole 
firm.  Supposing,  that  all  those  creditors  could  go  in,  the  next  question 
is,  whether  the  creditors  of  the  four  can  compel  them  to  go  in.  With 
regard  to  that,  though  much  artificial  doctrine  has  been  introduced  in 
this  Court,  yet  creditors,  as  such,  independent  of  the  efifect  of  any  special 
omtract,  have  no  lien  or  charge  upon  the  efifects  of  their  debtor ;  and  in 
all  these  cases  of  distribution  of  joint  efifects  it  is  by  force  of  the  equities 
of  the  partners  among  themselves,  that  the  creditors  are  paid ;  not  by  fence 
of  their  own  claim  upon  the  assets;  for  they  have  none." 

1  Ex  parte  Williams,  11  Yes.  3, 6;  Ex  parte  Rufiin,  6  Yes.  119,  126, 
127;  ante,  §97,note;  ante,§  167;  ante,  §^^  note  (1);  Ex  parte  KendaD, 
17  Yes.  514,  526. 

s  Ibid.    See  Crallan  v.  Oulton,  3  Beavan,  1, 7. 
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ner.  We  have  see&,  that  at  law  the  sole  right  of  actkm 
of  the  joint  creditors  is  against  the  survivors.^  And 
the  inquiry  here  naturally  presented  is,  whether  thej 
have  any  remedy  in  £quit}\  The  doctrine  formerly 
held  upon  this  sulgect  seems  to  have  been,  that  the 
joint  creditors  had  no  claim  whatsoever  in  Equity 
against  the  estate  of  the  deceased  partner,  except 
when  the  surviving  partners  were  at  the  time,  or  sub* 
sequently  became,  insolvent  or  bankrupt.^  But  that 
doctrine  has  been  since  overturned ;  and  it  is  now  hekt, 
that  in  equity  all  partnership  debts  are  to  be  deemed 
joint  and   several ; '  and  consequently  the  joint  credi- 


1  Ante,  §  361,  note  (3). 

*  See  Lane  v.  Williams,  2  Vera.  R.  292 ;  Jacob  v.  Harwood,  2  Vei. 
265 ;  Haricey  v.  Ganrett,  1  Yes.  jr.  236 ;  £x  parte  Ruffin,  6  Yea.  119, 126^ 
127;  Ez  parte  Williams,  11  Yes.  3;  Ex  parte  Kendall,  17  Yes.  519; 
Campbell  v.  Mnllett,  2  Swanst  R.  576;  Gray  v.  Chiswell,  9  Yes.  118$ 
Collyer  on  Partn.  B.  3,  ch.  3,  §  4,  p.  404  to  p.  408,  2d  edit ;  Haroenlegr 
9.  Lambert,  2  John.  Ch.  R.  508 ;  Gow  on  Partn.  ch.  5,  §  2,  p.  359,  360, 
3d  edit 

3  By  the  civil  law  of  France  the  rule  as  to  the  obligations  of  paitr 
ners  on  their  partnership  contracts  does  not  seem  to  agree  exactly  with 
the  rale  of  the  common  law.  They  are  always  understood  to  contiact 
jointly,  but  not  always  severally.  The  general  rule  is,  that  each  partner 
is  considered  as  contracting  only  to  the  extent  of  his  interest;  and  in  aay 
case,  unless  there  be  an  express  agreement  by  all  the  partners  to  bind 
themselves  severally,  the  creditor  can  only  recover  from  each  his  owa 
proportion  of  the  debt  One  exception  to  this  rule  is  indeed  admitted  in 
favor  of  commercial  partnerships,  (soci^t^  de  commerce]  wherein  the 
partners  are  liable  jointly  and  severally  (solidairement)  for  the  debt*  of 
the  partnership ;  and  this  exception  is  created  for  the  purpose  of  extend- 
ing the  credit  of  merchants.  But  in  universal  partnerships  (sociMe 
oniverselles)  and  in  all  special  partnerships  (soci^^  particnlieres]  whkh 
tie  not  commercial  partnerships,  each  partner,  although  he  is  preeumtd 
lo  contract  in  the  name  of  the  firm,  only  binds  each  one  of  his  copartneit 
for  his  proportional  part  of  the  debt  When,  indeed,  a  partner  has  eeo^ 
tracted  for  the  firm  in  his  own  sole  name,  he  is  solely  responsible  to  te 
creditor,  but  he  has  a  legal  clum  for  indemnification  and  contribntiiNi 
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must  be  made  parties,  as  persons  interested  in  taking 
the  account.^ 

§  363.  Still  another  inquiry  may  remain  in  cases, 
where  the  estate  of  the  deceased  partner  is  not  suffi- 
cient to  pay  all  his  separate  debts,  and  all  the  joint 
debts,  and  that  is,  whether  the  debts  are  to  be  paid  pari 


1  Ck^yer  on  Partn.  B.  3,  ch.  3,  §  4,  p.  404,  405, 2d  edit;  ante,  §  347 ; 
Wilkinson  v.  Henderson,  1  Mylne  &  Keen,  582, 588.   On  this  occasion  Sir 
John  Leach  (Master  of  the  Rolls)  said ;  "  All  the  authorities  establish,  that, 
in  the  consideration  of  a  Court  of  Equity,  a  partnership  debt  is  several,  is 
well  as  joint    The  doubts  upon  the  present  question  seem  to  have  arisen 
from  the  general  principle,  that  the  joint  estate  is  the  first  fund  for  the 
payment  of  the  joint  debts,  and  that  the  joint  estate,  vesting  in  the  surviv- 
ing partner,  the  joint  creditor,  upon  equitable  considerations,  ought  to 
resort  to  the  surviving  partner,  before  he  seeks  satisfaction  from  the 
assets  of  the  deceased  partner.    It  is  admitted,  that,  if  the  surviving  part- 
ner prove  to  be  unable  to  pay  the  whole  debt,  the  joint  creditor  may  then 
obtain  fbll  satisfaction  from  the  assets  of  the  deceased  partner.    The  real 
question,  then,  is,  whether  the  joint  creditor  shall  be  compelled  to  pursue 
the  surviving  partner  in  the  first  instance,  and  shall  not  be  permitted  to 
resort  to  the  assets  of  the  deceased  partner,  until  it  is  established,  that, 
full  satisfaction  cannot  be  obtained  from   the    surviving    partner;   or 
whether  the  joint  creditor  may,  in  the  first  instance,  resort  to  the  assets 
of  the  deceased  partner,  leaving  it  to  the  personal  representatives  of  the 
deceased  partner  to  take  proper  measures  for  recovering  what,  if  any 
thing,  shall  appear  upon  the  partnership  accounts  to  be  due  from  the  sur- 
viving partner  to  the  estate  of  the  deceased  partner.    Considering  that 
the  estate,  of  the  surviving  pigtner  is  at  all  events  liable  to  the  full  satis- 
facUon  of  the  creditors,  and  must  first  or  last  be  answerable  for  the  fail- 
ure of  the  surviving  partner ;  that  no  additional  charge  is  thrown  upon 
the  assets  of  the  deceased  partner  by  the  resort  to  them  in  the  first  in- 
stance, and  that  great  inconvenience  and  expense  might  otherwise  be 
occasioned  to  the  joint  creditors ;  and,  further,  that  according  to  the  two 
decisions  in  Sleech's  Case  in  the  cause  of  Devaynes  v.  Noble,  the  credi- 
tor was  permitted  to  charge  the  separate  estate  of  the  deceased  partner, 
nirhich  in  equity  was  not  primarily  liable,  as  between  the  partners,  with- 
out first  having  resort  to  dividends,  which  might  be  obtained  by  proof 
^nder  the  commission  against  the  surviving  partner,  I  am  of  opinion,  that 
xhe  plaintiff  is  entitled  in  this  case  to  a  decree  for  the  benefit  of  himself^ 
^md  all  other  joint  creditors,  for  the  payment  of  his  debt  out  of  the  assets 
^3f  Shepherd,  the  deceased  partner.** 
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applies   only  where   both  debts  are  due  by  precisely 
the  same  debtors.^ 

^  365.  This  principle  of  Equity  Jurisprudence, 
that  the  joint  creditors  shall  be  entitled  to  a  priority  of 
pa3mQent  out  of  the  joint  effects,  and  the  separate  credi- 
tors to  a  like  priority  out  of  the  separate  effects,  before 
the  other  class  of  creditors  shall  be  entitled  to  any  por^ 
tion  of  the  surplus,  is  not,  perhaps,  under  all  its  aspects, 
so  purely  artificial,  as  it  has  sometimes  been  suggested 
to  be ;  at  least,  it  has  been  often  relied  upon,  as  the 
dictate  of  natural  justice.^  In  the  Roman  law,  if  cme 
man  carried  on  two  separate  trades,  it  seems,  that  the 
creditors,  who  separately  supplied  goods  or  credit  for 
the  use  of  either  of  those  trades,  had  a  privilege  or  right 
of  payment  out  of  the  property  employed  therein,  in 
prefi^^nce  to  the  creditors  in  the  other  business.  Ui-^ 
putttj  (says  Ulpian,)  duos  negotiationes  exercebatj  (pula 
sagariam  et  lintiariam)  et  separatos  habuit  creditares  f 
PutOj  separatim  eos  in  iribtUum  vocari ;  unusquisque  enim 
earum  merci  magis^  quam  ipsij  credidii?  Straccha  lays 
down  the  like  doctrine  in  the  case  of  the  failure  or  in- 
solvency of  a  merchant,  engaged  in  two  kinds  of  busi- 
ness. Si  mercator  duos  n^otiationes  exercuisset^  puta 
sagariam  et  lintearianij  et  separatos  habuerit  creditares 
in  dictis  merdbus,  separatos  eos  in  tributum  vocari ;  et 
ilia  ratio  in  prtsdictis  redditur ;  quia  unusquisque  ere- 
ditor  magis  merci  j  quam  mercatorij  credidit ;  et  ne  ex 


1  Ibid.;  1  Story  on  Eq.Juri8p.§ 558,  559,  560;  Id. §  642 to 645. 

9  £z  parte  Elton,  3  Yes.  242. 

3  Dig.  Ldb.  14,  tit  4, 1.  5,  §  15;  Pothier,  Pand.  Lib.  14,  tit.  4,  n.  8; 
^  Emerig.  Contrats  a  la  Grosse,  ch.  12,  §  6,  p.  582,  edit  1783 ;  Inst  Lib. 
4,  tit  7,  §  3 ;  Duranton,  Cours  de  Droit  Fran9.  Tom.  17,  §  457,  p.  512, 
513, 514. 
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debts  of  the   particular   partners,  the   considerations 
already  suggested  in  another   place   will,  in  a  great 


Comm.  Tom.  4,  §  1089, 1207.  —  In  relation  to  the  correlative  princij^ei 
that  the  separate  creditors  ought  first  to  be  paid  out  of  the  sepaimte 
eflfects  of  the  debtor  partner,  there  does  not  seem  to  be  the  same  oni- 
formity  of  opinion  at  present  prevailing  in  France,  although  Durantoa 
strongly  inclines  to  hold  it  His  language  is ;  ''  Mais  il  n'y  a  pas  liea 
de  dire,  en  sens  inverse,  que  les  cr^anciers  particuliers  d'nn  associ^  doi- 
vent  hre  pay^  sur  les  biens  personnels  de  cet  assooi^  par  pr^ft&reae^ 
auz  cr^anciers,  qu'il  a  k  raison  de  la  soci^t^  m6me  en  ci  qui  conceme  la 
part  de  ses  coassoci^  dans  ces  m^es  dettes,  dans  le  cas  ou  ils  en 
semient  tenus  solidairement,  soit  parce  que  la  soci^  serait  en  nom  col- 
lectif,  soit  parce  que  les  associ^  se  seraient  obliges  avec  clause  de  solif- 
darit^ ;  car  cet  associ^  est  oblig^,  k  I'^gard  des  uns,  cooune  k  regard  des 
autres,  sur  tons  ses  biens  prisons  et  k  venir,  par  cons^uent  sur  set 
biens  particuliers  comme  sur  ceox,  qu'il  avait  pour  sa  part  dans  la  aocl* 
^tL  Et  de  m^e  que  les  cr^anciers  particuliers  d*un  h^tier  ne  peup 
vent  demander  la  separation  de  son  patrimoine  d'avec  celui  du  d^Amt 
(art  881),  pour  dtre  pay^  sur  ses  biens  par  pr^H^nce  aux  creanciers  de 
la  succession,  de  m^me  les  creanciers  particuliers  d*un  associ^  no  doi« 
vent  pas  pouvoir  demander  la  separation  de  ses  biens  personnels  de  eexa^ 
qu'il  a  dans  la  society,  pour  etre  pay^s  sur  ces  memes  biens  par  pr^fl^r- 
ence  auz  cr6anciers,  qu'il  a  relativement  aux  affaires  de  cette  societe.  II 
y  a  parite  parfaite ;  cet  aseocie,  en  contractant  la  societe,  et  des  dettM 
relativement  k  cette  meme  society,  a  fait  ce  Iju'il  avait  le  droit  de  faire, 
comme  un  heritier,  qui,  en  acceptant  purement  et  simplement  une  succession 
ober^e,  a  pris  sur  lui  les  dettes  du  d^funt  Tout  ce  qu'on  pourrait  dire  de 
plus  juste,  et  telle  est  I'opinion  de  plusieurs  personnes,  c'est  que  si  les  crean- 
ciers de  la  societe  demandent  k  etre  pay^s  par  preference  sur  ses  biens 
ils  doivent  soufiHr  que  lee  creanciers  particuliers  de  I'associe  soien^ 
payes  par  prefl^rence  k  eux  sur  les  biens  personnels  de  cet  associe.  I^ 
loi  citee  au  n*  precedent  fournirait  tm  argument  pour  le  decider  ainsL 
On  en  trouverait  un  semblable  dans  la  loi  3,  §  2,  ff.  de  Separationibus,  ou 
Papinien,  centre  le  sentiment  de  Paul  et  d'Ulpien  (dans  la  5*,  au  meme 
Hire),  qui  ne  voulaient  pas,  que  les  efiets  de  la  separation  pussent  etre 
scindes,  admettait  bien  les  creanciers  du  defunt,  qui  avaient  demande  la 
separation  des  patrimoines,  k  se  faire  payer  aussi  sur  les  biens  parttco- 
liers  de  I'heritier,  mais  toutefois  apres  discussion  prealablement  faite  de 
ceux  du  defunt,  et,  en  outre,  apres  le  paiement  integral  des  creanciers 
particuliers  de  I'heritier ;  decision  qua'avait  adoptee  Domat,  Lebrun,  et 
Pothier.  Comme  le  point  en  question  n'est  pas  positivement  prevu  et 
et  regie  par  le  Code  Civil,  les  juges,  en  virtu  de  Particle  4,  pourraient  le 
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against  the  partnership,  at  the  election  of  cestui  que 
trustj  or  beneficiary.^ 

^  369.  Cases  also  may  arise  in  a  more  general  form, 
involving  the  like  considerations,  whether  debts,  orig- 
inally separate,  have  been  converted  into  joint  debts, 
or  debts,  originally  joint  debts,  have  been  converted 
into  separate  debts,  at  any  other  period  subsequent 
to  their  first  creation  ;  and  also,  whether,  if  there  has 
been  such  a  conversion,  the  original  debts  have  been 
thereby  intentionally  extinguished,  or  not.^  It  is  ob- 
vious, that  the  remedy  of  the  creditors  against  the 
estates  of  the  partners,  either  joint,  or  several,  may 
be  materially  affected  by  each  of  these  facts,  and 
especially  by  the  latter.  By  the  conversion  of  debts, 
in  the  technical  sense  of  the  phrase,  is  meant  the 
changing  of  their  original  character  and  obligation 
with  the  consent  of  the  creditors ;  so,  that  if  they 
are  originally  joint  debts  of  all  the  partners,  they  be- 
come, by  consent,  the  separate  debts  of  one  partner ; 
or,  if  they  are  the  separate  debts  of  one  partner,  they 
become,  by  the  like  consent,  the  joint  debts  of  all 
the  partners.  It  is  obvious,  that  this  conversion  may 
be  with  an  intention,  either  to  extinguish  the  original 
debt,  or  merely  to  give  the  creditor  an  additional  se- 
curity therefor;  and  the  law  will  give  effect  to  it 
according  to  that  intention.  Where  the  original  debts 
have  been  converted  with  an  intention  to  extinguish 
them,  (which  can  only  be,  where  a  sufficient  consid- 

1  Gow  on  Partn.  ch.  5,  ^  3,  p.  285,  3d  edit ;  £x  parte  Watson,  2  Ves. 
&  Beaxn.  414 ;  Smith  v.  Jamieson,  5  Tenn  R.  601 ;  Keble  v.  Thompson, 
3  Bro.  Ch.  R.  112 ;  Collyer  on  Partn.  B.  4,  ch;  2,  §  1,  p.  616  to  p.  622,  2d 
edit ;  Id.  ch.  2,  §  5,  p.  638,  639 ;  Ex  parte  Clowes,  2  Bro.  Ch.  R.  595 ; 
Watson  on  Partn.  ch.  5,  p.  274  to  p.  278,  2d  edit 

3  Collyer  on  Partn.  B.  4,  ch.  2,  §  2,  p.  613, 614, 2d  edit ;  ante,  §  155  to 
157 ;  WatB(m  on  Partn.  ch.  5,  p.  274,  275, 2d  edit 
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version  at  all,  either  widi  or  without  an  extinguMl- 
ment,  there  must  be  a  sufficient  consideration,  and 
also  a  ddiberate  and  mutual  assent  of  the  creditors 
and  debtors  to  such  conversion.  Both  must  concur ; 
and  the  oflfer  and  the  acceptance  must  be  upon  t^ 
same  conditions,  stipulations,  and  limitations^  III 
short,  all  the  terms  must  be  accepted  and  ccmi^ed 
with.*  And  it  may  be  laid  down,  as  a  general  nde^ 
that  where  a  separate  creditor  has  taken  a  partnerriiip 
bill,  or  note,  or  other  security,  in  full  discharge  of  his 
original  claim,  there,  the  separate  debt  is  converted  into 
a  jmnt  debt,  and  the  original  remedy  is  extinguished^' 
The  same  rule  will  apply  in  the  converse  case,  where  tt 
joint  creditor  has  taken  the  separate  bill,  or  note,  or 
other  securi^,  in  dischaige  of  the  joint  debt*  fiut,  if  the 
evidence  goes  only  to  show,  that  the  bill,  or  note,  olr 
other  security  was  given,  not  in  discharge  of,  but,  as  A 


389,  2d  edit —  See  especially  the  cases  already  cited  (ante,  §  156  to 
159)|  where,  apoo  the  retirement  of  one  partner,  there  have  bees  sabee- 
qnent  dealinfi  by  the  joint  creditors  with  the  remaining^  itartners,  eon- 
stitoting  a  new  firm,  and  new  securities  have  been  taken,  and  new  crediti 
obtained,  and  new  accounts  opened,  and  new  stipulations  entered  into 
between  them,  with  reference  to  the  old  debts,  when  and  under  what 
cizeomstances  they  will  amount  to  a  conversbn  of  the  old  debts,  and  aa 
extinguishment  Mr,  CoUyer  and  Mr.  Gow  have  cited  the  cases  at  laige 
in  the  passages  above  referred  to. 

I  CoUyer  on  Partn.  B.  4,ch.2,§  2,  p.  617  to  p. 620^  2d  edit;  Id.ch.3,. 
$l,p.  606,60a 

9  Ibid.;  Ex  parte  Fairlie,  1  Montagu  on  Part  17;  Ex  parte  Peelo» 
6  Yea.  602 ;  Ex  parte  Williams,  Buck,  R.  13 ;  Ex  parte  Freeman,  Back, 
R.471;  Ex  parte  Fry,  1  Glyn.  6l  Jam.  96;  Gow  on  Partn.  cb.  5,  §  3»  p. 
284, 28£s  dd  edit 

3  Collyer  on  Partn.  B.  4,  ch.  2,  §  2,  p.  614  tap.  618, 2d  edit ;  Ex.purte 
Seddon,  2  Cox,  R.  49;  Gow  on  Partn.  ch.5,§3»p.282to286,3d  edit; 
Ex  parte  Lobb,  7  Yes.  592;  Ex  parte  Roxby,  1  Mont  on  Part  203; 
Ex  parte  Fairlie,  1  Montagu  on  Partn.  17;  Ex  parte  Clowes,  2  Bra  Cb* 
R.  505 ;  David  o.  Ellice,  5  Bam.  &  Cresw.  196 ;  Gow  on  Partit  ch.  S, 
^4,  p.  350  to  p.  367, 3d  edit;  Id.  ch.  5,§4,  p.360top.366L 
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collateral  security  for,  the  original  debt,  in  such  a  case 
the  original  debt  and  remedy  will  still  remain.^ 

§  371.  Another  question  may  arise,  and  that  is,  as 
to  what  is  to  be  deemed  joint  property  of  the  partner- 
ship, and  what  separate  property  <^  the  respective 
partners.  This,  not  unfrequently,  becomes  a  perplex- 
ing and  complicated  inquiry  in  cases  of  bankruptcy ; 
and  it  is  sometimes  not  wholly  free  from  doubt  in 
other  cases.  But,  as  with  few  exceptions,  and  these 
chiefly  arising  upon  reputed  ownership  under  the  stat- 
utes of  bankruptcy,^  the  same  general  principles  aj^y 
to  all  classes  of  cases,  we  shall  consider  them  (reserv- 
ing the  exceptions  for  a  future  discussion)  in  this  place. 

§  372.  The  joint  estate  of  the  partnership  is  that, 
which  belongs  to  the  firm,  and  in  which  the  partnership 
have  a  joint  interest,  either  at  law  or  in  equity,  at  the 
time  of  the  dissolution.^  The  separate  estate  is  that,  in 
which  any  of  the  partners  has  a  separate  interest, 
either  at  law  or  in  equity,  at  the  same  period ;  and  it 
is  not  the  less  his  separate  estate,  although  it  may  be 
actually  possessed  and  used  by  the  partnership  at  the 
time  for  partnership  purposes,  if  in  truth  it  is  merely 
for  the  accommodation   thereof,   and  the   partnership 


1  Collyer  on  Partn.  R  4,  ch.  2,  §  2,  p.  615, 616, 3d  edit ;  Id.  R  3,  eh.  3, 
§  3,  p.  384  to  p.  388 ;  Ex  parte  Seddon,  2  Cos,  R.  49 ;  Ex  parte  Lobb, 
7  Ves.  592;  Ex  parte  Roxby,  1  Montagu  on  Partn.  203 ;  Ex  parte  Hodg- 
kinson,  Cooper,  R.  101 ;  Ex  parte  Hay,  15  Ves.  4 ;  Ex  parte  Slater,  6 
Ves.  1^46;  Evans  v.  Drummond,  1  Barn.  &,  Cresw.  113;  Reed  v.  White, 
5  Esp.  R.  122 ;  Thompson  v,  Perceval,  5  B.  &  Adolp.  925 ;  Ex  parte  Whit- 
more,  3  Mont  &  A.  627;  Oakley  r.  Pasheller,  10  Bligh,  548;  S.  C.  4 
Clarke  and  Fin.  207 ;  Watson  on  Partn.  ch.  5,  p.  274  to  p.  277, 2d  edit 

9  See  Ex  parte  Enderby,  2  Bam.  &>  Cresw.  389 ;  Collyer  on  Partn.  R 
4,  ch.  2,  §  1,  p.  597  to  p.  600, 2d  edit ;  Gow  on  Partn.  ch.  5,  $  3,  p.  267, 
268,  271,272,273,274,  3d  edit;  Id.  §  2,  p.  232  to  234 ;  WaUwn  o& 
Partn.  ch.  5,  p.  256  to  p.  260, 2d  edit ;  Id.  p.  264  to  p.  272. 

3  Ante,  §  88  to  100. 
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have  no  interest  whatsoever  therein.*  The  partners 
may,  by  their  articles  of  partnership,  agree,  as  to  what 
shall  be  deemed  partnerslup  property,  and  what  shall  be 
deemed  separate  property,  at  the  time  of  the  dissolutien. 
So,  they  may  during  the  partnership  convert  joint  prop- 
erty into  separate  property,  or  separate  property  into 
joint  property ;  and  the  property  will  at  the  dissolution 
be  held  to  possess  that  character,  and  that  only,  which 
is  imposed  upon  it  at  that  time.^  Hence,  if  upon  a 
dissdution  any  partnership  property  be  left  in  the 
possession  of  one  partner,  but  not  for  the  purpose  of 
carrying  on  the  trade  therewith,  on  his  own  account,  it 
will  be  deemed  partnership  property,  and  retain  its 
true  character,  notwithstanding  such  partner  shall 
subsequently,  while  it  is  in  his  possession,  become  a 
bankrupt.'  The  reason  is,  that  the  property  is  in  his* 
hands,  merely  as  a  trustee  of  the  partnership ;  and 
trust  property  is  not  deemed  to  be  the  reputed  prop- 
erty of  the  bankrupt.* 

^  373.  In  relation  to  the  assignment  of  separate 
debts  by  a  partner  to  the  firm,  or,  the  assignment  of 
joint  debts  by  the  firm  to  a  separate  partner,  (subject 
to  the  exceptions  arising  under  the  Bankrupt  laws,^) 
the  debts  vnll  be  treated  as  joint  or  several  in  equity^' 
according  to  the  intention  of  the  parties,  whether  they 

1  Collyer  on  Partn.  B.  4,  ch.  2,  §  ],  p.  595, 596, 2d  edit;  Ex  paxtft 
Hamper,  17  Yes.  404,  412,  413;  Gow  on  Partn.  ch.  5,  §  3,  p.  271,  272, 
273,274. 

«  Collyer  on  Partn.  B.  4,  ch.  2,  §  1,  p.  596,  597,  2d  edit ;  Id.  p.  600, 601, 
603, 604, 605,  606 ;  Ex  parte  Ruffin,  6  Yes.  119. 

3  CoUyer  on  Partn.  B.  4,  ch.  2,  §  1,  p.  596,  597, 2d  edit ;  Watson  on 
Partn.  ch.  5,  p.  314  to  p.  320, 2d  edit 

4  Winch  V.  Keely,  1  T.  Rep.  619 ;  Copeman  v.  GaUant,  1  P.  Will,314> 
Ex  parte  Flyn,  1  Atk.  185;  Ex  parte  Williama,  11  Yea.  3,  5^  6;  CoUyer 
on  Partn.  B.  4,  ch.  2,  §  1,  p.  597, 598, 599,  2d  edit 

5  Gow  on  Partn. ch.  5,  §  3,  p.  275,  276, 3d  edit' 
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Bancrumj  may  frequently  be  illustrated  and  expound-* 
ed.  It  is  mainly  upon  considerations  of  this  sort^ 
Aat  they  are  here  brought  under  review. 

§  375.  It  is  obvious,  that  many  of  the  considera- 
tions, already  suggested,  as  apjdicaUe  to  other  cases 
of  dissolution,  are  also  applicable  to  cases  of  bank- 
ruptcy.^ Thus,  for  example,  the  assignees,  in  th6 
case  of  the  separate  bankruptcy  of  one  partner,  can 
affect  the  joint  property  no  farther,  than  the  bankrupt 
himself.  They  have  no  right  to  change  the  posses- 
sion, or  to  make  any  specific  division  of  the  joint 
effects*  They  take  only  such  an  undivided  share  or 
interest  therein,  as  the  bankrupt  himself  had,  and  in 
the  same  manner  as  he  held  it,  that  is  to  say,  sulgect 
to  all  the  rights  and  liens  of  the  other  partners ;  and 
they  are  entided  only  to  the  balance,  which  is  ascer-' 
tained  to  be  due  to  the  bankrupt,  after  all  the  part* 
nership  debts  and  the  claims  of  the  solvent  partners  are 
paid,  and  a  division  is  made  of  the  surplus.^  fiut  there 
are  some  doctrines,  which  are  peculiar  to  the  latter 
cases,  and  therefore  require  a  distinct  and  separate  ex- 
amination. It  is  not  the  design  of  these  Commentaries 
to  enter  into  a  general  discussion  of  all  the  various 
topics  belonging  to  the  administration  in  bankruptcy 
of  the  joint  and  separate  effects  ;  or  to  the  administra- 
tion in  bankruptcy  in  cases  under  a  joint  commission 
against  all,  or  a  separate  commission  against  one  ot 
more  of  the  partners ;  or  of  the  practice  and  pro^ 
ceedings  in  matters  of  bankruptcy.  A  full  and  ex- 
act exposition  of  these  subjects  properly  belongs  to 
a    regular    Treatise  on  the  principles,  the   proceed- 

1  SeeGow  on  Partn.  ch.5,  §3,  p. 299,300,3d  edit 
9  Gow  on  Partn.  ch.  5,  §  3,  p.  300, 3d  edit ;  Watson  on  Partn.  ch.  5^ 
p.  312, 313, 2d  edit 
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ings,  and  the  practice  in  Bankraptcji  rather  than 
tp  an  elementary  work  on  the  sulgect  of  partr 
nership,  which  can  discuss  but  a  single  branch  there- 
of.^ Our  remarks  will,  therefore,  be  limited  to  a 
few  prominent  considerations  of  a  general  nature, 
which  may  principally  serve  to  illustrate  the  doctrines- 
in.  bankruptcy,  as  contradistinguished  from  those,, 
which  are  commonly  applicable  to  other  cases  of  disr 
sfdution,  or  which  may  qualify  or  vary  the  latter* 

^  376.  In  the  first  place,  then,  it  is  a  general  rale, 
in^  bankruptcy,  that  the  joint  debts  are  primarily  pay?* 
aUe  out  of  the  joint  effects,  and  are  entitled  to  a 
preference  over  the  separate  debts  of  the  bankrapt:; 
and  so,  in  the  converse  case,  the  separate  debts  are 
primarily  payable  out  of  the  separate  effects  of  die 
bankrupt,  aiul  possess  a  like  preference ;  and  the  sur* 
plus  only,  after  satisfying  such  pricwities,  can  be. 
reached  by  the  other  class  of  debts.'    F^if  this  por« 

1  The  learned  reader  will  find  veiy  ample  information  npon  the  prac- 
tice and  proceedings  and  administration  of  assets  in  Bankraptcj,  in  Gow 
on  Partnerriiip,  ch.  5,  §  3,  p.  2S6  to  p.  348,  3d  edit ;  in  Collfer  oo  Pirt- 
neiship,  B.  4,  ch.  2,  §  1  to  21,  p.  595  to  p.  678,  3d  edit.;  Id.  ck  3, 
p.  686  to  p.  716;  in  Watson  on  Partn.  ch.  5,  p.  243  to  p.  356, 2d  edit ;  in 
1  Montagu  on  Partn.  B.  2,  ch.  7,  [p.  226  to  p.  233,  Amer.  £dit];  and  still 
more  amply  in  Cooke  on  Bankruptcy,  Christian  on  BankmpCcy,  Deaeoo 
on  Bankruptcy,  and  Monta^ru  &,  Ayrton  on  Bankruptcy.  Tiie  doctrines 
stated  in  the  text  have  in  some  few  cases  been  qualified  or  modified  by 
the  recent  Bankrupt  Act  in  England.  But  it  seemed  unnecessary  in  the 
piesent  work  minutely  to  examine  them,  as  they  invoke  no  general  pno- 
ciples  of  Equity  Jurisprudence  as  administered  in  Bankruploj. 

3  Gow  on  Partn.  ch.  5,  §  3,  p.  235, 236, 3d  edit ;  Id.  p.  281, 282»  299^ 
300;  Collyer  on  Partn.  R  4,  ch.  2,  §  3,  p.  623, 2d  edit ;  Id.  &  2,  ch.  1, 
§2,  p.  119;  Twiss«.MnMey,  1  Atk.67;  Ex  parte  Cooke,  2  P.  WilL  500; 
Ex  parte  Elton,  3  Ves.  240;  Ex  parte  Abell,  4  Ves.  837;  Ex  parte  Clay, 
6  Ves.  833;  In  re  Plummer,  1  PhilL  Ch.  R.  56,  60 ;  Bolton  v.  Poller,  1 
Bos.  &  Pull  539,  545;  Watson  on  Partn.  ch.  5,  p. 262, 263, 2d  edit.;  Id. 
p.  324  to  p.  334.  In  Ex  parte  Field  in  Bankruptcy,  Dec'r  7  dt  12, 1843; 
the  Chief  Judge  (in  Bankruptcy)  said ;  **  It  appears  to  me  that  long-known 
decisions  have  settled  the  point,  that  a  joint  debt  cannot  be  proved  agiiasl 
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pose  the  joint  estate  and  the  separate  estate  of  the 
bankrupt  constitute  separate  funds,  to  be  administer- 
ed separately  by  the  assignees  under  the  commissiony' 
whether  it  be  a  separate  commission  against  one 
partner,  or  a  joint  commission  against  all  the  part* 


ners.^ 


the  separtte  estate  of  a  basdmipt  so  long  as  there  are  joint  assets,  or  a  sol* 
vad  partmr*^  The  mle  equally  api^ies  to  cases  of  co-contractors  as  of 
n^itnera.    Ibid ;  Ez  parte  Morris,  Mont  R  R.  318. 

1  Gow  on  Partn.  ch.  5,  §  3,  p.  280,  281, 282,  dd  edit ;  Id.  p.  299, 300^ 
311, 312;  Watson  on  Partn.  ch.  5,  p.  243, 244, 246,  2d  edit ;  R  p.  3S8 
tDpw  260;  Id. pw  262, 263 ;  Bolton  v.  Poller,  1  Bos.  &^  PolL  530;  Cdlyer 
oi  Partn.  B.  3,  ch.  2,  §  3,  p.  624,  2d  edit— Lord  CSiief  Justice  Eyre,  in 
delivering  the  o(anion  of  the  Court  in  Bolton  v.  Puller,  I  Bos.  &  PuIL 
539,  547,  548,  said ;  *'  Bankruptcy,  when  it  intenrenes,  may  veiy  moch 
change  thtfaitaatioa  of  these  parties.  Mr.  Justice  Heath  suggested  tUi 
consideration  at  the  close  of  the  first  argument  It  is  a  very  important 
consideration.  If  all  become  bankrupts,  all  the  joint  and  all  the  separate 
property  will  vest  in  the  assignees,  whether  the  commissions  are  joint  or 
several.  If  a  separate  coomiision  issue  against  one  partner,  his  assign- 
ees will  take  all  his  separate  property,  and  all  his  interest  in  the  joint 
property.  If  a  joint  coomiission  issues  against  all,  the  assignees  will 
take  all  the  joint  property,  and  all  the  separate  property  of  each  individ- 
ual partner.  In  the  distribution  to  creditors,  a  rule  of  convenience  has 
been  adopted.  To  understand  it,  we  should  see,  what  the  rights  of 
oreditofs  were  as  to  execution  for  their  debts  before  bankruptcy. 
A  separate  creditor  might  take  at  his  election  the  separate  estate  of  his 
debtor,  or  his  debtor's  share  of  the  joint  estate,  or  both,  if  necessary. 
A  joint  creditor  might  take  the  whole  joint  estate,  or  the  whole  separate 
estate  of  any  one  partner.  But  the  rule  of  convenience,  which  has  been 
adopted,  restrains  the  separate  creditor  from  resorting,  irf  the  first  instance, 
to  his  debtor's  share  of  the  joint  property;  and  also  restrains  the  joint 
creditor  firom  resorting,  in  the  first  instance,  to  the  separate  property  of 
bis  debtor.  Bankruptcy  has  been  called  a  statute  execution ;  but,  if  it 
bas  any  analogy  to  an  execution,  it  is  certainly  very  much  modified,  and, 
as  I  take  it,  by  the  authority  of  the  Chancellor,  who  is  to  take  order  for 
tiie  distribution  of  the  effects  of  a  bankrupt  Under  the  rule  the  separate 
creditom  have  a  right  to  be  satisfied  for  their  debts  out  of  the  separate 
iwoperty,  in  preference  to  the  joint  creditors.  But  what  shall  be  deemed 
aeparate  property,  or  what  efifbct  the  claims  of  third  persons  upon  that, 
irhich  (as  between  one  partner  and  the  partnership)  would  be  separate 
property,  are  qnestions  which  neither  bankruptcy  nor  the  rule  of  distri- 
ImtkMi  seem  to  touch.    The  assignees  stand  bat  in  the  ]dace  of  tiie 
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§  378.  What  renders  the  foundation  o(  the  rule  itself, 
as  one  of  natural  justice  and  equity,  and  not  of  mere 
assumed  convenience,  somewhat  more  open  to  criti- 
cism and  question,  is  the  character  of  the  excepticms, 

M  the  MBBigDees  under  a  separate  comrainion  miffat  poeieM  themaelyee, 
not  only  of  the  separate  estate,  but  of  the  bankrupts  proportion  of  the 
joint  estate,  and  as  a  joint  creditor,  having  brought  an  aetion  and  reeov- 
end  judgment  against  all  his  debtors,  might  have  several  executions 
against  each,  therefore  the  bankruptcy,  preventing  his  action  with  effect, 
dumld  be  considered  a  judgment  for  him  as  well  as  the  others,  and  conse- 
qnently  that  no  distinction  ought  to  be  made  between  joint  or  separate 
debts,  but  that  they  ought  all  to  be  paid  rateably  out  of  the  bankrupts 
pieperty,  which  was  composed  of  his  separate  estate,  and  his  moiety  or 
other  proportion  of  the  joint  estate,    (filee  Dutton  v.  Morrison,  17  Vee* 
907.)    Lord  Rosslyn  acted  for  sosoe  tisae  upon  the  practice  established 
fagr  Lord  Thurlow,  but  afterwards  with  some  alteration ;  and  upon  great 
consideration  he  restored  the  principle  of  the  rule,  which  had  been, 
adopted  by  Lord  Hardwicke.    In  the  case  of  Ex  parte  Elton,  (3  Ves. 
243,)  Lord  Rosslyn  says,  <  Tlie  plain  rule  of  distribution  is,  that  each 
estate  should  bear  its  own  debts.    The  equity  is  so  plain,  that  it  is  of 
eoorse  upon  a  bill  filed.    The  object  of  a  commiasion  is  to  distribute  the 
eflbcts  with  the  least  expense.    Every  order,  I  make,  to  prove  a  joint  debt 
i^n  the  separate  estate,  must  produce  a  bill  in  equity.    It  is  not  fundar 
mentally  a  just  distribution,  nor  a  convenient  distribution ;  because  it 
tends  to  more  litigation  and  more  expense.    Every  creditor  of  the  part- 
nership would  come  upon  the  separate  estate.    The  consequence  would 
be,  the  assignees  of  the  separate  estate  must  file  a  bill  to  restrain  the 
dividend  upon  all  these  proofs,  and  make  the  partners  parties.    But  there 
is  another  circumstance;   it  is  a  contrivance  to  throw  this  upon  the 
aepuate  estate ;  for  what  hinders  them  from  recovering  at  law  this  debt 
against  the  partnership,  for  it  is  money  paid  to  one  of  the  partners? 
Tbey  have  nothing  to  do  but  to  bring  an  action  against  the  partners. 
Hie  affiurs  of  the  partnership  may  be  very  much  involved ;  but  if  they 
nie  arrested,  they  would  pay  it    It  is  not  stated  as  a  case,  where  there 
are  no  joint  effects.    Here  it  is  only,  that  there  are  two  fbnds.    Their 
proper  fund  is  the  joint  estate,  and  they  must  get  as  much  as  they  can 
fiom  that  first    I  have  no  difiiculty  in  ordering  them  to  be  admitted  to 
prove,  but  not  to  receive  a  dividend.'    This  rule  was  afterwards  acted 
Upon  by  Lord  Rosslyn,  (Ex  parte  Abell,  4  Ves.  837,)  and  was  adopted 
mod  followed  by  Lord  Eldon  in  many  subsequent  cases,  not  because  he 
'Wan  convinced  of  its  propriety,  or  of  its  being  better  calculated  to  the 
4ne  administration  of  justice  than  the  doctrine  introduced  by  Lord  Thur> 
low ;  but  he  adhered  to  it,  because  it  was  the  practice,  and  to  avoid  the 
xaichief  arising  from  shaking  settled  rules.    (El  paite  Clay,  6  Yes.  818, 
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a  ground  of  reasoning,  which,  if  not  purely  ard- 
ficialy  ap{dies  at  least  with  equal  force  in  favor  of  the 
joint  creditors  in  all  other  cases.  The  ground  is,  that 
a  commission  of  bankruptcy  is  an  action  and  an 
execution  in  the  first  instance*^    To   which  it  has 


I  TfriaB  v.  Massey,  1  Atk.  67;  Ex  parte  Crispe,  1  AtL  R.  133 ;  CoU- 
yer  on  Partn.  R  4,  ch.  5,  §  3,  p.  625,  626,  2d  edit;  Ez  parte  Elton, 
3  Vea.  Si38. —  In  this  latter  case  Lord  Loughborough  (after  Earl  of  Roeslyn) 
said;  ** Antecedent  to  these  authorities,  I  should  have  thought  it  per- 
fectly clear,  it  could  not  be  done ;  and,  that  the  utnx)8t  length  they  could 
go  was,  that  a  joint  creditor,  where  there  is  a  separate  commission,  is  to 
be  admitted  to  prove,  only  for  the  purpose  of  assenting  to  or  dissenting 
from  the  certificate,  and  receiving  such  surplus  beyond  the  amount  of  the 
feparate  debts,  as  joint  creditors  would  be  entitled  to  claim,  where  there 
are  two  commissions.    I  doubt,  whether  it  is  possible  to  innovate  upon 
that,  which  was  the  law  formerly ;  for  though  a  commission  is  an  execu- 
tion, and  the  joint  creditor  has  such  an  interest  as  enables  him  to  tike 
out  a  separate  commission,  yet  the  consequence  does  not  follow.    There 
are  cases  antecedent  to  those  cited.    In  Lord  King's  time  it  was  deter- 
mined, that  a  joint  creditor  might  be  a  good  petitioning  creditor,  thou^ 
the  commission  is  only  against  one  partner ;  that  the  joint  creditor  does 
no  more  in  taking  his  execution,  passing  over  his  action,  than  bringing 
the  separate  effects  to  be  administered  in  bankruptcy.    But  it  is  not 
treated  any  longer  as  an  execution  at  law ;  for  the  effects  taken  under  it 
are  not  disposed  of  as  at  law,  but  fall  immediately  by  the  direction  of  the 
statute  under  the  administration  of  this  Court;  which  is  to  make  an 
equitable  distribution  among  the  creditors,  to  admit  all  equitable  claims 
upon  the  effects,  and  to  divide  them  rateably.    It  has  been  long  settled, 
and  it  b  not  possible  to  alter  that,  that  each  estate  is  to  pay  his  own  credi- 
tors.   With  regard  to  the  creditor  suing  out  the  commission,  the  separate 
creditors  cannot  object  to  his  having  the  effect  of  the  execution,  he  has 
taken  out    He  is  precluded  from  suing  at  law ;  and  it  would  be  against 
all  equity,  having  done  it  for  their  benefit,  to  refuse  him  the  fruit  of  that 
for  his  own  debt    But  any  other  joint  creditor  is  in  exactly  the  case  of 
9  person  having  two  funds;  and  this  Court  will  not  allow  him  to  attach 
himself  upon  one  fund  to  the  prejudice  of  those,  who  have  no  other,  and 
to  neglect  the  other  fund.    He  has  the  law  open  to  him ;  but  if  he  comes 
to  claim  a  distribution,  the  first  consideration  is,  what  is  that  fund  from 
nrhich  he  seeks  it     It  is  the  separate  estate,  which  is  particularly 
attached  to  the  separate  creditors.    Upon  the  supposition,  that  there  is  a 
joint  estate,  the  answer  is,  '  apply  yourself  to  that ;  you  have  a  right  tp 
come  upon  it;   the  separate  creditors  have  not;  therefore  do  not  affect 
the  fund  attached  to  them,  till  you  have  obtained  what  you  can  get  firom 
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the  creditors ;  that  if  a  joint  creditor  had  brought  an 
actioii  against  all  the  partners,  he  might  have  several 
executions  against  each,  or  at  least  a  joint  execution, 
which  could  be  levied  upon  the  joint  property,  and 
also  upon  the  separate  property  of  each  of  ^the  part- 
ners.^    What  makes  it  still  more  artificial  is,  that  if  a 


1  Ex  parte  Hodgson,  9  Bro.  Ch.  R.  5 ;  Dutton  v.  Morrison,  17  Yes. 
307. — ^In  this  latter  case  Lord  Eldon  went  into  the  reasoning  of  the  vari- 
ous opinion^,  and  said ;  ^  The  case  now  before  me  must  be  regarded  in 
this  point  of  view.  The  question  being,  as  to  the  effect  of  the  quasi 
execution,  under  a  commission  of  bankruptcy  against  one  partner,  with 
reference  to  the  interest  of  himself  and  two  others,  in  a  fund  in  the 
hands  of  the  plaintiff  The  jurisdiction  in  bankruptcy  being  both  legal 
and  equitable,  let  us  see,  whether  we  must  not,  of  necessity,  go  a  great 
way  in  this  case ;  or  admit,  that  we  have  already  gone  much  too  far  in 
bankruptcy.  The  opinion  of  Lord  Hardwicke  was,  that  joint  creditors 
could  prove  under  a  separate  conunission  only  for  the  purpose  of  assent- 
ing to,  or  dissenting  from,  the  certificate ;  but  not  to  receive  dividends  ; 
and,  that  they  must  file  a  bill  for  an  account  of  the  joint  estate.  The 
operation  of  that  bill  was  to  draw  into  the  joint  estate  the  share  of  that 
bankrupt  partner,  taken  in  execution,  as  far  as  bankruptcy  can  be  so 
represented ;  and  by  the  effect  of  the  commission,  the  bill,  and  the  de- 
cree, nothing  could  be  divided  among  the  separate  creditors  under  the 
commission,  but  that,  which  formed  the  separate  share  of  the  bankrupt 
after  the  account,  and  an  application  of  the  joint  estate  to  all  demands 
against  it  Lord  Hardwicke,  therefore,  must  either  have  thought,  that 
upon  such  a  case  it  was  clearly  fit  to  say,  that  execution  against  one 
partner  should  not  affect  the  application  of  the  joint  fund  to  the  joint  de- 
mands ;  or,  as  I  rather  believe,  he  found  himself  in  a  situation  requiring 
him  to  cut  the  knot,  and  to  make  some  rule,  that  would  upon  the  whole 
be  most  convenient  This  subject  took  a  different  course  at  different 
periods,  until  the  time  of  Lord  Thurlow,  who  considered  it  with  great 
anxiety ;  and,  having  consulted  most  of  the  Judges,  expressed  his  decided 
opinion,  that  the  contrary  course  was  the  best,  as  being  the  most  legal ; 
and  therefore  held,  that  the  joint  creditors  should  be  admitted  to  prove, 
and  take  dividends,  under  a  separate  commission ;  that  a  commission  of 
bankruptcy  was  an  execution  for  all  the  creditors ;  that,  if  a  joint  creditor 
bad  brought  an  action  against  all  the  debtors,  he  might  have  several  ex- 
ecutions against  each;  and  therefore,  the  bankruptcy  preventing  hb 
action  with  effect  should  be  considered  as  a  judgment  for  him  as  well 
as  the  others ;  that  he  had  a  right  to  receive  tiie  dividends ;  and  it  was 
upon  the  assignees  of  the  separate  estate  to  bring  their  bill  to  have  the 

Partn.  48 
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\  380.  The  second  exception  excludes  the  joint 
creditor .  in  all  cases,  but  one ;  and  in  that  case  two 
circumstances  must  concur  and  coexist;  (1.)  That 
there  is  no  joint  estate ;  and  (2.)  That  there  is  no 


of  any  odo  joint  creditor,  whether  the  others  choose  it  or  not,  the  whole 
Bccoont  being  taken  in  the  bankruptcy,  the  joint  creditors  shall  be  paid, 
pari  passu,  out  of  the  joint  estate ;  and  the  residue  shall  then  be  distri- 
buted only  according  to  the  respective  interest  of  the  partners ;  and,  if 
the  rule  of  law,  where  a  creditor  takes  execution,  is  the  same,  perhaps 
we  are  not  far  wrong.    In  the  course  of  this  period  there  has  been  no 
instance  of  a  creditor  coming  here,  saying  that  he  had  a  judgment,  not 
executed,  against  a  partner,  and  desiring  to  go  on;  nor  has  the  case 
occurred  in  bankruptcy  of  a  joint  creditor  claiming  to  set  aside  the  exe- 
cution under  the  commission  by  a  prior  act  of  bankruptcy ;  and  desiring 
to  have  execution  against  all  without  any  account    Such  a  case,  if  it 
occurred,  must  be  dealt  with  upon  much  the  same  principle  as  this." 
I  cannot  find,  that  Lord  Thurlow's  reasoning  on  the  subject  is  any  where 
given  at  large.    All  that  remains  consists  of  these  notes  and  comments. 
It  is  manifest,  thjat  Lord  Eldon  equally  doubted  with  him,  as  to  the  solid 
foundation  to  the  rule.    Ex  parte  Clay,  6  Ves.  813 ;  Ex  parte  Chandler, 
4  Ves.  35 ;  Ex  parte  Cobham,  I  Bro.  Ch,  R.  476,  Mr.  Belt's  note  (I) ;  Ex- 
parte  Taitt,  16  Ves.  193, 195, 196 ;  Gow  on  Partn.  ch.  5,  §  3,  p.  312  to  315, 
3d  edit-— Again;  in  Ex  parte  Bolton  (2  Rose,  R.  389, 390),  Lord  Eldon 
said ;  <*  Since  the  case  of  Ex  parte  Crisp,  a  decision  now  at  least  sanc- 
tioned by  time,  it  has  been  clearly  settled,  that  a  joint  creditor  may  take 
out  a  separate  commission ;  and,  taking  out  that  commission,  he  has  a 
privilege  of  election,  either  to  make  his  proof  against  the  separate  or  the 
joint  estate.    By  a  joint  commission,  on  the  other  hand,  he  binds  himself 
to  resort  to  the  joint  property.    The  rule  at  law,  as  to  executions,  afR)rds 
some  analogy.    If  a  creditor  take  out  a  joint  execution,  he  cannot  after- 
wards take  out  a  separate  execution ;  and  a  commission  is  in  the  nature 
of  an  execution, —  a  joint  commission  being  as  an  execution  against  all, 
a  separate  commission  as  an  execution  against  the  individual.    If  a  cred- 
itor deliberatively  resorts  to  the  process  of  a  joint  commission,  he  is,  as  a 
joint  creditor,  proceeding  on  a  joint  judgment  and  execution ;  and  having 
once  elected  so  to  do,  he  cannot  alter  it    No  determination  approaches 
a  case  like  the  present    Here  are  two  separate  commissions  at  the  in- 
stance of  the  same  creditor.    If  it  were  the  case  of  one  separate  commis- 
sion, thus  awarded,  the  creditor  might  say,  1  will  take  my  debt  out  of 
either  the  joint  or  the  separate  estate ;  but  to  get  at  the  joint  estate,  there 
must  be  a  special  order  of  the  Chancellor.    The  joint  property  is,  there- 
fore, reached  but  by  circuity ;  and  being  thus  looked  at,  if  the  creditor 
says,  I  will  rank  under  this  commission  as  against  the  joint  estate,  and  so 
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rapt,  pari  passUy  with  the  separate  creditors.^  The  like 
rale  will  apply  to  the  case  of  joint  debtors,  who  are 
not  partners,  under  the  like  circumstances.' 

§  381.  The  third  exception  stands,  if  possible,  in 
its  actual  application,  upon  more  subtile  and  refined 
grounds.  It  is  not  necessary  here  to  make  out  a 
case,  where  there  are  absolutely  and  literally  no  sep- 
arate debts  at  all.  It  is  sufficient,  that  they  are  few 
and  inconsiderable  in  amount,  and  that  the  joint  cred- 
itors undertake  to  pay  them  all,  and  do  discharge 
them ;  so  that  they  no  longer  stand  in  their  way  as 
subsisting  claims,  impeding  their  rights.' 

§  382.  Such  is  the  acknowledged  state  of  the  au- 
thpfities  as  to  the  general  rule,  and  the  exceptions  to 
it  as  to  the  respective  rights  of  joint  creditors  and 
separate  creditors  against  the  joint  and  separate  es- 
tates of  the  bankrapt.  After  the  repeated  doubts, 
which  have  been  expressed  upon  the  subject  by  the 
most  eminent  Judges,  it  is  not,  perhaps,  too  much  to 
say,  that  it  rests  on  a  foundation,  as  questionable,  and  as 
unsatisfactory,  as  any  rale  in  the  whole  system  of  our 
jurispradence.  Such,  as  it  is,  however,  it  is  for  the 
public  repose,  that  it  should  be  left  undisturbed,  as  it 
may  not  be  easy  to  substitute  any  other  rule,  which 
would  uniformly  work  with  perfect  equality  and  equi- 
ty in  the  mass  of  intricate  transactions  connected  with 
commercial  operations. 

^  383.  But  although  the  joint  creditors  and  the 
separate  creditors  are  not  entitled  to  come  in,  pari 
passUj  upon  the  joint  and  separate  estates  of  a  bank- 

I  Collyer  on  Partn.  B.  4,  ch.  3,  §  3,  p.  627, 2d  edit 
8n>id. 

3  Collyer  on  Partn.  B.  4,  ch.  2,  $  3,  p.  627, 2d  edit ;  Ex  puts  Chandler, 
9  Yet.  35 ;  Ex  parte  Taitt,  16  Vee.  193;  Ex  parte  Hubbard,  13  Yei.  421 

48* 
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to  his  election,  he  is  entitled  to  a  reasonable  time  to 
inquire  into  and  ascertain  the  true  state  of  each  fund ; 
and  even  after  he  has  made  an  election,  he  will 
scHnetimes  be  allowed  to  recal  it  upon  equitable  cir- 
cumstances, when  it  will  not  interfere  with  the  posi- 
tiye  rights  actually  acquired  and  fixed  in  others.^ 

§  385.  The  doctrine,  thus  established,  does  not,  any 
more  than  the  preceding,  seem  to  stand  upon  any 
solid  ground  of  equity  or  general  reasoning.  It  has 
been  supported  upon  some  supposed  analogy  to  the 
Tide  of  law  in  cases  of  this  sort,  where  the  creditor 
noay  sue  all  the  partners  at  law,  and  have  a  joint  exe- 
cution against  all,  or  he  may  sue  each  partner  sepa- 
rately at  law,  and  have  a  separate  execution  against 
each.  But  he  cannot  do  both;  that  is,  he  cannot  at 
law  at  the  same  time  sue  them  all  in  a  joint  ac 
lion,  and  each  one  separately  in  a  separate  action; 
but  he  will  be  put  to  an  election  of  his  remedy  by 
the  very  forms  of  pleading.'    And  it  is  added,  that 

1  Gow  on  Paitn.  ch.  5,  §  3,  p.  287, 268,  269,  3d  edit ;  Ex  parte  Bond, 
1  Atk.  98. — We  are  here  to  understand,  that  the  election  of  the  remedy 
bj  the  creditor  against  the  joint  or  the  several  estate  is  strictly  confined 
to  cases  of  one  and  the  self-same  debt ;  and  does  not  apply,  where  the 
cieditor  has  two  distinct  debts,  arising  under  separate  and  independent 
eontncts.  Collyer  on  Partn.  B.  4,  ch.  2,  §  4,  p.  632,  2d  edit ;  Id.  §  5, 
p^  634  to  p.  638, 2d  edit ;  Ex  parte  Edwards,  1  Mont  &  Mc  Arth.  116. 

t  Gow  on  Partn.  ch.  5,  §  3,  p.  286, 287, 3d  edit ;  Collyer  on  Partn.  B 
4,  ch.  2,  §  4,  p.  630,  631,  2d  edit ;  Id.  p.  634, 635;  Ex  parte  Rowlandson, 
3  P«  Will.  405,  406.  —  On  this  occasion  Lord  Talbot  stated  his  opinion 
to  be ;  "  That  as  at  law,  when  A.  and  B.  are  bound  jointly  and  severally 
to  J.  S.,  if  J.  S.  sues  A.  and  B.  severally,  he  cannot  sue  them  jointly,  and, 
on  the  contrary,  if  he  sues  them  jointly,  he  cannot  sue  them  severally, 
kot  the  one  action  may  be  pleaded  in  abatement  of  the  other;  so,  by  the 
itme  reason,  the  petitioner  in  the  present  case  ought  to  be  put  to  his 
doction  under  which  of  the  two  commissions  he  would  come ;  and  that 
be  should  not  be  permitted  to  come  under  both ;  for  then  he  would  have 
leceived  more  than  his  share.  But  his  Lordship  said  he  would  hear  coun- 
sel, if  they  had  any  thing  to  object  against  this  order*  And  again  he 
added ;  "^  In  the  principal  case,  the  bond,  upon  which  the  petitioner  would 
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^  386.  Now,  (to  say  the  least  of  it,)  this  is  assum- 
ing the  very  ground  of  controversy,  and  not  estab- 
liihing  it  by  any  satisfactory  reasoning.  With  what 
justice  can  it  be  said,  that  a  contract,  which  is  merely 
joint  at  merely  several,  shall  stand  upon  an  equal 
fixiting,  as  to  right  and  remedy,  with  one,  that  is  both 
joint  and  several  ?  The  very  object  of  the  latter  is 
to  provide  a  superior  remedy  to  enforce  it ;  and  why 
diould  any  court  deprive  the  creditor  of  the  very 
benefit,  which  the  debtors  had  stipulated  to  give  him, 
or  restrain  him  from  using  all  his  rights  ?  Courts  of 
Equity  generally  act  upon  an  opposite  principle,  and 
give  a  broader  effect  to  joint  partnership  contracts  in 
fiiYKNT  of  the  creditor,  even  when  his  remedy  is,  by 
the    death    of  one    of   the    partners,  gone  at  law.^ 


be  Uie  consequence,  if  the  petitioners  should  be  admitted  to  come  on 
both  estates  at  the  same  time  ?  Why,  then  these  creditors  would  draw 
10  much  out  of  the  separate  estate,  as  would  be  a  prejudice  to  other  joint 
eieditors,  who  have  an  equal  right  to  come  upon  the  separate  estate  with 
tbomeclvee ;  and  by  that  means  I  should  give  the  petitioners  a  preference 
to  other  creditors,  when  the  act  of  parliament  and  the  equity  of  this  court 
incliDe,  that  all  persons  should  have  an  equal  satisfaction,  and  not  one 
more  than  another."    See  also  Ex  parte  Wildman,  1  Atk.  109. 

I  Ante,  §  384,  385,  and  note  (2).  —  Lord  Eldon  held  a  pointed  opinion 
agAinst  the  whole  doctrine ;  but  at  the  same  time  he  considered  it  so  well 
established  in  practice  by  authority,  that  he  ought  not  to  depart  from  it  In 
Ei  parte  Bevan,  9  Ves.  2Si3, 224,  he  said ;  *'  It  is  not  necessary  to  decide  the 
Other  8  stion,  as  to  the  joint  and  several  proof.  If  it  was,  I  am  not  perfect- 
ly satisfied  with  the  authority,  that  has  been  stated.  The  reasoning  goes 
epoo  this ;  that  a  joint  and  separate  action  could  not  be  brought  at  law. 
Alt  sorely  the  distinction  is  then,  that  where  a  joint  and  separate  bond 
ii  gif  en,  and  another  security,  several  from  each :  there,  as  two  actions 
nigfat  be  .brought,  the  rule  in  bankruptcy  should  be  difierent.  I  think  I 
ha?e  heard,  that  in  the  case  cited  in  Peere  Williams,  the  only  separate 
eieditor  was  he,  who  took  out  the  Commission ;  and  it  appears  by  the 
book,  that  the  joint  creditors  prayed,  that  he  might  deliver  over  to  them 
tiM  efibcts,  which  was  refused ;  and  it  was  said,  that  he  should  have  the 
effects  applied  to  his  separate  bond.  And  if  that  is  the  case,  the  rule  is 
qaite  right ;  for  he  would  have  a  right  to  take  the  separate  effects,  if  not 
to  the  detriment  of  other  separate  creditors."    And  again,  in  £x  paxte 
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mission  against  A.,  and  receive  a  dividend  under  that 
commission  out  of  the  joint  estate,  he  may  bring  an 
action  against  the  other  partner  for  the  residue.^ 

^  388.  Cases  sometimes  occur  upon  written  nego- 
tiaUe  instruments,  such  as  bills  of  exchange  and 
promissory  notes,  where,  in  reality,  all  the  parties 
are  partners,  and  the  bills  or  notes  are  drawn,  or 
indexed,  or  accepted,  upon  their  joint  partnership 
account,  and  yet  the  parties  appear  only  to  be  sepa- 
rately bound  upon  the  face  of  the  instrument,  as  draw- 
ers, or  as  indorsers,  or  as  acceptors.  In  such  cases, 
a  question  has  been  made,  whether  the  creditor  has 
a  right  in  bankruptcy  to  prove  his  debt  against  the 
estates  of  all  the  respective  parties,  (which  is  called 
doiiUe  proof,)  or  he  must  elect  to  prove  against  one 
only  of  the  estates.  It  has  been  held,  that  if  the 
creditor  is  at  the  time  of  taking  the  negotiable  instru- 
ment igiMNrant  of  the  actual  connexion  between  the 
parties  in  that  instrument,  he  is  entitled  to  the  douUe 
proof.^  But,  if  he  is  not  so  ignorant,  it  seems 
doubtful,  in  the  present  state  of  the  authorities,  whe- 
ther he  is  entitled  to  the  double  proof,  or  not.^  Be 
this  as  it  may,  it  is  very  certain,  that  the   creditor 


1  Heath  v.  Hall,  4  Taant  326 ;  Young  v.  Hunter,  16  East,  258 ;  Col- 
lyer  on  Partn.  B.  4,  cb.  2,  §  7,  p.  645, 2d  edit ;  Gow  on  Partn.  ch.  5,  §  S, 
p.289,3d  edit 

s  Collyer  on  Partn.  R  4,  cb.  2,  §  8,  p.  648,  649,  656,  2d  edit ;  Gow  on 
Partn.  ch,  5,  §  3,  p  289, 3d  edit ;  Ex  parte  Benson,  Cooke,  Bank.  Law, 
p.  263;  Ez  parte  La  Forest,  Cooke,  Bank.  Law,  p.  261 ;  Ex  parte  Bon- 
bonoB,  8  Yes.  546. 

a  Collyer  on  Partn.  R  4,  ch.  2,  §  8,  p.  649, 650,  651, 2d  edit ;  Gow  on 
Partn.  ch.  5,  §  3,  p.  288,  3d  edit  — Mr.  Collyer  (Collyer  on  Partn.  R  4, 
ch.  2,  §  8,  p.  648  to  p.  651, 2d  edit)  has  stated  the  cases  as  follows.  **  The 
leading  case  on  this  subject  is  Ex  parte  La  Forest,  Co.  Bank.  Laws,  261. 
There,  Corson  and  Gordon,  partners  and  turpentine  manufacturers,  entered 
into  partnership  with  Whincup  and  Griffin,  soap  manufacturers.  The  latter 
business  was  carried  on  under  the  firm  of  Whincup  &  Griffin.     A  joint 
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^  389.  Another  question  may  arise  in  bankruptcy, 
where  a  creditor  has  a  pledge  or  mortgage  or  other 
security  upon  the  estate  of  the  bankrupt  for  his 
debt,  whether  he  can  retain  it,  and  proceed  in  bank- 
ruptcy for  the  amount,  or  not.  And,  here,  a  doctrine 
prevails,  which  iseems  equally  consonant  to  justice 
and  common  sense ;  and  that  is,  that  the  creditor  in 
such  case  may,  if  he  chooses,  surrender  up  the  pledge 
or  mortgage  or  other  security,  and  come  in  under  the 
commission  for  his  whole  debt;  or,  he  may  have  the 
pledge  or  mortgage  or  other  security  sold,  and  if  it  is 

doable  proof,  were  required  to  prove  their  ignorance,  that  these  distioct 
partnerships  also  formed  an  aggregate  partnership.  Nevertheless,  ac- 
cording to  a  learned  writer,  Lord  EHdon  has  determined,  that,  where  the 
firms  are  in  fact  distinct,  it  is  not  material,  that  the  ignorance  of  the 
holder,  that  the  same  parties  were  also  united  in  one  firm,  should  be 
requisite  to  entitle  him  to  proof.  (Eden  on  Bank.  Law,  182.)  Now,  al- 
though this  remark  does  not  seem  to  be  supported  by  any  express  au- 
thority ;  yet  it  is  justified  by  several  dicta  of  Lord  Eldon,  and'  by  the  case 
of  Ex  parte  Walker,  (I  Rose,  R.  441,)  which  is  in  point  There,  A.,  a 
sole  trader,  B.  and  C,  partners,  and  D.,  also  a  sole  trader,  engaged  in 
a  joint  adventure ;  and  for  a  joint  purchase  of  goods  by  them,  the  vendor, 
with  a  knowledge  of  their  joint  interest,  received  in  payment  a  bill 
drawn  by  A.  on,  and  accepted  by  B.  and  C. ;  Lord  Eldon  held,  that  on 
the  bankruptcy  of  A.,  and  of  B.  and  C,  the  vendor  was  entitled  to  prove 
the  bill  against  both  their  estates.  On  other  occasions,  likewise,  Lord 
Eldon  appears  to  have  adverted  to  double  proof,  without  ever  referring  to 
the  ignorance  of  the  holder  of  the  double  security,  that  the  distinct  firms 
constituted  one  general  firm.  (Ex  parte  Bonbonus,  8  Ves.  546.)  On  the 
other  hand,  there  is  a  recent  case,  in  which  Sir  George  Rose  is  reported 
to  have  said,  that  the  holder  of  a  bill  is  not  entitled  to  double  proof,  ST 
he  knew  the  dififerent  persons,  whose  names  appear  upon  it,  to  be  all 
members  of  one  joint  firm.  (2  Deac.  R.  261.)  Upon  the  whole,  it  seems 
still  open  to  contend,  that  where  a  bill  is  drawn  by  some  of  the  partners 
upon  the  others,  or  upon  the  whole  firm,  or  vice  veisft,  and  the  bill  pur- 
ports, and  the  fact  is,  that  the  drawers  and  acceptors  likewise  constitute 
distinct  firms  respectively,  in  such  case,  the  holder,  whether  ignorant 
or  not  of  the  aggregate  connexion  of  the  parties,  is  entitled  to  pursue 
the  contract  appearing  on  the  face  of  the  bill,  and  to  prove  against  both 
the  estate  of  the  drawer,  and  that  of  the  acceptors."  See  Watson  on 
Partn.  ch.  5,  p.  274,  275,  276,  2d  edit 
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himself  prove  against  the  joint  estate  in  competitioii 
with  the  creditors  of  the  firm,  who  were  in  fact  his  own 
crediting,  and  thereby  take  part  of  the  fiind  to  die 
prejudice  of  those,  who  were  not  onlj  creditors  of  the 
partnership,  but  of  himself.  Therefore,  where  there 
was  a  joint  commission  against  two  partners,  and  a 
separate  commission  against  one  of  them,  and  the 
assignees  under  the  separate  commission  petiti<»ed 
to  be  admitted  creditors  under  the  joint  commission 
for  a  sum  of  money  brought  by  the  bankrupt,  whom 
they  represented,  into  the  partnership  beyond  Ma- 
share,  and  as  being,  therefore,  a  creditor  upon  the 
partnership,  for  that  sum;  Lord  Thurlow  refused  it) 
npon  the  ground,  that  iptoof  of  a  debt  due  to  an 
individual  partner  could  not  be  allowed  to  come 
in  conflict  with  the  proofs  of  the  joint  creditors.' 
The  rule  introduced  by  Lord  Thurlow  has  since  his 
time  been  in  many  cases  acted  upon,  and  confirm- 
ed.« 

^391.  The  like  question  may  arise  in  the  converse 
case,  where  the  joint  creditors  seek  to  prove  a  debt| 
due  from  a  single  partner  to  the  partnership,  agakist 
the  separate  estate  of  that  partner.  And  here,  also, 
it  is  now  the  settled  rule,  that,  where  one  partner  has 
become  indebted  to  the  firm,  or  has«  taken  more  than 
his  share  out  of  the  joint  fimds,  the  joint  cre<fitors 
are  not  to  be  admitted  to  prove  against  the  separate 
estate  of  that  partner,  until  his  separate  creditors  are 


1  Ex  parte  Barrel!,  Cooke,  Bank.  Law,  p.  503;  Ex  parte  Parker,  and 
Ex  parte  Pine,  ibid. ;  Govr  on  Partn.  ch.  5,  $  3,  p.  290,  291, 3d  edit 

9  Ex  parte  Reeve,  9  Ves.  5^9 ;  Ex  parte  Adams,  1  Rose,  305 ;  Ex  parte 
Harris,  ibid.  438 ;  Ex  parte  Sillitoe,  1  Glyn  &  Jam.  382 ;  Gow  on  Ptot 
ch.  5,  §  3,  p.  290, 291, 3d  edit ;  Watson  on  Partn.  ch.  5,  p.  278, 279, 280, 
3d  edit — In  this  and  the  three  succeeding  sections,  I  have  followed  fbr 
the  most  part  literally  the  language  of  Mr.  Gow,  as  at  once  fbll  and 
accurate  upon  the  pointk 
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which  the  joint  estate  is  increased  at  the  expense 
of  the  separate  estate,  the  fiinds  are  administered  as 
they  are  constituted  at  the  time  of  the  bankruptcy ; 
yet  there  are  eircnmstances,  under  which  the  sepai^ 
ate  creditors  will  be  permitted  to  prove,  against  the 
joint  estate,  a  debt  due  fiom  the  partnership  to  the 
individual  partner.^  To  induce  a  relaxation  of  the 
rule,  however,  it  must  be  made  out,  that  the  separstlB 
effects,  creating  the  debt,  were  obtained  from  the 
separate  to  augment  the  joint  estate,  either  by  actual 
fraud,  or  under  circumstances,  ftom  which  the  law 
will  imply  fraud ;  and,  in  a  legal  sense,  every  appro- 
priation by  the  firm,  as  contradistinguished  fix)m  a 
taking  either  by  contract,  or  by  loan,  is  considered 
fraudulent,  if  it  be  made  without  the  express  or  imr 
plied  authority  of  the  individual  partner.* 


I  Ex  parte  Harris,  1  Rose,  438 ;  S.  C.  2  Vea.  &  Beam.  210 ;  Ex  parte 
Younge,  3  Yea.  &  Beam.  31 ;  S.  C.  2  Rose,  40 ;  Ex  parte  Cost,  Cooke, 
Bank.  Law,  p.  506. 

s  Ex  parte  Reid,  2  Rose,  84;  Gow  on  Partn.  ch.  5,  §  3,  p.  292, 3d 
edit ;  Watson  on  Partn.  ch.  5,  p.  280  to  p.  282,  2d  edit ;  Collyer  on 
Partn.  B.  4,  ch.  2,  §  10,  p.  6G6  to  p.  672,  2d  edit ;  Ex  parte  Harris, 
2  Yes.  &  Beam.  R.  213.— In  Ex  parte  Harris,  2  Yes.  &  Beam.  R. 
210, 212,  Lord  Eldon  said ;  "  There  has  long  been  an  end  of  the  law,, 
which  prevailed  in  the  time  of  Lord  Hardwicke ;  whose  opinion  appean 
to  have  been,  that,  if  the  joint  estate  lent  money  to  the  separate  estate  of 
one  partner,  or  if  one  partner  lent  to  the  joint  estate,  proof  might  be 
made  by  the  one,  or  the  other  in  each  case.  That  has  been  put  an  end 
to,  among  other  principles,  upon  this  certainly;  that  a  partner  cannot 
come  in  competition  with  separate  creditors  of  his  own ;  nor  as  to  the 
joint  estate  with  the  joint  creditors.  The  consequence  is  that  if  one 
partner  lends  £1000  to  the  partnership,  and  they  become  insolvent  in  a 
week,  he  cannot  be  a  creditor  of  the  partnership ;  though  the  money  waf 
supplied  to  the  joint  estate ;  so  if  the  partnership  lends  to  an  individual 
partner,  there  can  be  no  proof  for  the  joint  against  the  separate  estate; 
that  is,  in  each  case  no  proof  to  affect  the  creditors;  though  the  indi- 
vidual partners  may  certainly  have  the  right  against  each  other.  Tbe' 
opinion  of  Lord  Talbot  seems  also  to  have  been  in  favor  of  this  prooC 
Bat  in  and  previously  to  the  year  1790  great  discussion  took  place  at  thii 
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elect  to  prove  them  against  the  separate  estate  of  the 
ostensible  partner,  the  separate  creditors  of  the  latter 
will  be  entitled  to  prove  their  debts  against  the  joint 
estate,  and  to  receive  an  equivalent  out  of  any  surplus 
of  the  joint  estate,  which  may  remain  after  satisfying 
the  joint  debts ;  for  the  same  rule  prevails  in  bank- 
ruptcy, as  is  adopted  by  Courts  of  Equity  generally, 
that  the  mere  election  of  a  creditor,  who  has  a  right 
to  resort  to  two  funds,  shall  not  deprive  other  crc^li- 
tors,  who  can  resort  but  to  one  of  those  funds,  of 
their  just  rights ;  but  the  latter  shall  be  allowed,  by 
way  of  substitution,  to  obtain  the  like  benefit  against 
the  other  fund,  as  the  original  creditor  would  have, 
if  he  had  not  made  such  an  injurious  election.^ 
Therefore,  where  a  joint  commission  issued  against  A. 
and  B.,  A.  being  a  dormant  partner,  and  the  joint 
creditors  resorted  to  the  separate  estate  of  B,  thereby 
diminishing  that  separate  estate,  and  exonerating  the 
joint  estate  of  A.  and  B.,  so  as  to  produce  a  surplus  of 
it,  it  was  held,  that  the  separate  creditors  of  B.  had  a 
lien  upon  that  surplus,  to  the  extent,  to  which  their 
funds  had  been  diminished  by  this  election  and  resort 
of  the  joint  creditors.^ 

^  394^  Another  relaxation  of  the  rule,  that  a  part- 
ner cannot  prove  against  a  firm,  is  admitted,  where 
there  is  a  minor  partnership,  or  house  of  trade,  con- 
stituted of  persons,  who  are  members  of  a  larger  firm, 
and  there  are  distinct  dealings  between  the  distinct 
houses  of  trade,  and  both  firms  become  bankrupt,  the 
one  being  indebted  to  the   other  in   respect  of  such 


^  Ex  parte  Reid,  2  Rose,  R.  84 ;  1  Story  on  £q.  Jurisp.  §  558  to  561 ; 
Id.  §  6(i3  to  638 ;  Gow  on  Partn.  ch.  5,  §  3,  p.  292,  3d  edit ;  CoUyer  on 
Partn«  B.  4,  cb.  2,  $  5,  p.  639,  2d  edit 

<  £z  parte  Reid,  2  Rose,  R.  84. 
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vent  partner  is  not  entitled  to  prove,  under  the  com- 
mission against  his  copartner,  a  debt  for  goods  sold 
by  his  distinct  house  to  the  firm,  until  the  joint  cred- 
itors have  been  satisfied.  It  would  be  otherwise  in 
the  case  of  a  firm  of  A.,  B.,  C,  and  D.,  proving 
against  a  firm  of  A.,  B.,  C,  and  £. ;  for  the  former 
would  not  be  liable  for  the  joint  debts  of  the  latter 
firm.^ 

§  395.  The  sulgect  of  set-off  in  bankruptcy,  as  ap- 
plicable both  to  separate  debts  and  to  joint  debts,  might 
be  here  introduced  and  expounded.  But  as  it  turns 
mainly  on  the  positive  provisions  of  the  Statutes  of 
Bankruptcy,  as  to  mutual  debts  and  credits,  or  on  the 
doctrines,  adopted^  by  Courts  of  Equity,  and  founded 
upon  the  equities  arising  in  particular  cases,  it  seems 
more  appropriate  for  Commentaries  of  a  more  ex- 
tended character.  It  may,  however,  be  stated,  that 
at  law,  and  in  bankruptcy,  and  indeed  in  Equity  gen- 
erally, there  can  be  no  set-off  of  joint  debts  against 
separate  debts,  unless  there  be  some  special  agree- 
ment between  the  parties  to  that  effect,  or  some 
equitaUe  circumstances,  creating  it  in  the  particular 
case.^ 

^  396.  We  have  already  seen,  that  in  common 
cases  of  a  dissolution,  it  is  competent  for  the  partners 
to  agree  between  themselves,  either  originally  by  their 


1  Ex  parte  Adams,  1  Rose,  305 ;  Gow  on  Partn.  cb.  5,  §  3,  p.  293, 293, 
3d  edit ;  Watson  on  Partn.  ch.  5,  p.  286  to  p.  288,  2d  edit ;  Collyer  on 
Partn.  B.  4,  ch.  2,  §  9,  p.  664,  665, 2d  edit ;  Id.  B.  4,  ch.  2,  §  10,  p.  666  U> 
p.  672;  Id.  p.  673  to  p.  678. 

a  Collyer  on  Partn.  B.  4,  ch.  2,  §  11,  p.  678  to  p.  685, 2d  edit ;  2  Storyi 
£q.  Jurisp.  §  1430  to  1444 ;  Watson  on  Partn.  ch.  5,  p.  339  to  p.  350 
2d  edit ;  Gow  on  Partn.  ch.  3,  §  1,  p.  137, 138,  139,  3d  edit ;  Id.  ch.  5> 
§  3,  p.  331  to  p.  340. 
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^  397.  Passing  froai  this  subject,  let  us,  in  the  next 
place,  {Nrpceed  to  the  coasideration  of  another  sul^ject 


ia  in  the  original  articles.  In  the  case  ofWilson  v.  Greenwood,  1  Swanst 
R.4r4,48],48S,LordEldefi  aaid:  **ln  this  ease,  the  first  question  is, 
vkieUier,  supposing  the  original  deed  hftd  posvided  for  the  dissoivtien  of 
the  partnership  by  bankruptcy,  as  it  has  provided  for  the  dissolution  by 
oCher  means,  Uiat  provision  would  be  good.  I  will  not  say,  ftaX  it  would 
Bot ;  bat  I  have  heard  nothing  to  convince  «e,  that  it  would.  From  the 
eogioal  deed,  it  is  clear,  that  the  intention  of  the  parties  was  not,  as  the 
defendants  insist,  to  apply  the  special  provision  to  the  event  of  dissolu- 
tion by  bankruptcy.  After  providing  for  ether  cases,  it  expressly  de- 
dares,  that  in  case  of  bankruptcy,  the  «oncen»  are  to  be  wound  up  in 
the  same  way,  as  if  no  special  provision  was  made.  On  this  agreemeal, 
the  parties  proceed,  till  the  execution  of  another  deed,  which,  in  one 
sense,  may  be  justly  said  to  be  made  in  contemplation  of  bankruptcy, 
heeanse  it  is  applicable  to  the  event  of  baakruptey  alone.  But  I  have  no 
doubt,  from  the  face  of  it,  that  it  was,  in  a  strict  sense,  in  contemplation 
of  bankruptcy ;  for  it  contains  a  recital,  which  cannot  be  believed  by  any 
one,  who  looks  at  the  original  deed,  that  the  parties  to  that  deed  intended 
the  same  provision  in  cases  of  bankruptcy  and  insolvency,  as  in  the 
case  of  dissolution  from  other  causes.  I  go  farther ;  the  inefficacy  of 
the  terras  of  the  agreement,  as  applied  to  bankruptcy,  affords  another 
proof,  that  the  application  was  not  designed.  In  the  event  of  dissolution 
by  misconduct,  the  parties  were  to  name  a  valuer,  and  the  property  was 
to  be  divided.  ,  If  the  partnership  was  dissolved  by  the  death  of  a  partner, 
what  was  to  be  done  ?  His  executors  or  administrators  were  to  name  a 
valuer.  The  deed,  then,  contemplating  bankruptcy  and  insolvency,  the 
provision  for  insolvency  is  sufficient,  because,  while  not  yet  become  a 
bankrupt,  the  insolvent  retains  all  capacities  of  acting.  But  if  he  be- 
comes bankrupt,  it  is  impossible  to  contend,  that,  under  this  clause,  he  is 
to  name  the  persons,  who  are  to  value  the  interests  of  his  assignees; 
and  no  such  authority  is  given  to  his  assignees,  for  the  word  *  assigns '  is 
not  to  be  found  in  the  deed.  I  have  no  doubt,  therefore,  whether,  on 
general  principle,  or  on  the  construction  of  the  deeds,  that  the  law  of 
this  case  is,  that  the  partnership  was  dissolved  by  bankruptcy ;  and  the 
property  must  be  divided,  as  in  the  ordinary  event  of  dissolution  without 
special  provision.  The  consequence  is,  that  the  assignees  of  the  bank- 
rupt partner  are  become,  quoad  his  interest,  tenants  in  common  with  the 
solvent  partner;  and  the  Court  roust  then  apply  the  principle,  on  which  it 
proceeds  in  all  cases,  where  some  members  of  a  partnership  seek  to  ex- 
V  elude  others  from  that  share,  to  which  they  are  entitled,  either  in  carrying 
on  the  concern,  or  in  winding  it  up,  when  it  becomes  necessary  to  sell 
the  property,  with  all  the  advantages  relative  to  good-will."  See  also 
the  Reporter's  note,  481,  note  (a)  -,  ante,  §  207, 90S. 
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already  stated,  that  all  the  other  partners,  upon  the 
bankruptcy  of  any  one  of  them,  retain  all  their  wigi- 
nal  rights  and  interests  in  the  partnership  effects.^ 

^  401  •  In  cases  of  partnership,  where  the  transfer 
of  the  joint  property  from  the  retiring  partners  to  the 
continuing  partners  is  not  made  a  matter  of  contract, 
it  may  be  difficult  to  establish  an  actual  consent 
to  any  change  in  the  right  to  the  property  as  taking 
place.  But,  although  no  actual  consent  can  be  proved ; 
yet  for  this  purpose  the  acts  and  conduct  of  the 
parties  will  warrant  the  presumption  of  an  assent; 
and  this  will  be  inferred,  if,  from  the  time  of  the  dis- 
solution down  to  the  time  of  the  bankruptcy,  the  re- 
tbring  partners  renounce  their  equity  of  having  the 
partnership  credits  applied  in  discharge  of  the  part- 
nership debts,  and  allow  the  continuing  partners  to 
deal,  as  they  think  fit,  with  the  property,  and  to  act 
with  the  world  respecting  it,  so  as  thereby  to  gain  for 
themselves  a  false  and  delusive  credit.^  A  dissolution, 
on  the  eve  of  the  retirement  of  a  partner,  will  not,  of 
itself,  convert  into  separate  property  the  joint  estate 
left  in  the  possession  of  the  partners  continuing  the 
business ;  for  such  a  possession  is  qualified,  and  is 
clothed  with  a  trust  to  apply  the  property  in  dis- 
charge of  the  joint  debts,^  unless,  indeed,  the  laches 
of  the  retiring  partner  has  been  such,  as  to  sufier  the 
joint  property  to  remain  in  the  exclusive  possession 
of  the  continuing  partners  for  such  a  length  of  time, 
as  falsely  to  give  them  an  appearance  of  substance.^ 


1  Gow  on  Partn.  ch.  5,  §  3,  p.  267,  268, 269,  dd  edit ;  Id.  p.  271  to  p. 
278 ;  Id.  p.  299  to  p.  305 ;  Holderness  o.  Shackford,  8  Barn,  dt  Cresw.  612. 
s  See  West  v.  Skip,  1  Yes.  sen.  242 ;  Ex  parte  Rnffin,  6  Yes.  129. 

3  Per  Lord  Eldon,  Ex  parte  Williams,  n  Yes.  6. 

4  Gow  on  Partn.  ch.  5,  §  3,  p.  272, 273, 3d  edit ;  West  v.  Skip,  1  Yes. 
sen.  242. 
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^  402.  In  cases  of  conditional  transfers  of  tke  joint 
estate  by  some  to  the  other  partners,  if  the  condition 
is  not  performed  before  the  bankruptcy,  the  nature  of 
the  property  is  not  changed  by  the  simple  force  of  the 
contract.  But  in  such  cases,  and  in  cases,  in  which 
the  consideration  for  the  transfer  is  not  paid,  the 
j^perty  will  still  pass,  as  separate  estate  under  the 
statute,  if  from  the  time  of  the  contract  down  to  the 
date  of  the  bankruptcy  the  partners,  to  wh6m  it  is 
adsigoed,  are  permitted  by  the  others  to  continue 
in  the  sole  possession,  and  to  carry  on  trade  and 
acquire  credit  as  sole  owners  thereof.  There  can, 
indeed,  under  such  circumstances,  be  no  solid  dis- 
tinction between  a  permitted  possession  under  a  con- 
tract, incomplete  as  regards  the  persons  contracting, 
and  one,  which  is  tolerated  by  the  parties  independ- 
ently of  contract.  The  one  must  be  as  poductive  of 
the  mischief  contemplated  by  the  statute,  as  the  oth- 


of  his  separate  creditors.  And  again,  on  the  dissolation  of  a  partnership 
between  A.,  R,  and  C,  three  persons,  as  distillers,  one  of  them  (to  whom 
the  property  in  fact  belonged)  leased  to  C.  and  to  one  J.,  the  distil-house 
and  premises,  and  the  several  stills,  vats,  and  utensils  of  trade,  specified 
in  a  schedule  as  used  by  the  former  partnership ;  and  C.  and  J.  were  to 
cany  on  the  business  on  the  premises,  which  they  accordingly  did  for 
some  time,  but  afterwards  became  bankrupts ;  whereupon  a  question  was 
raised,  whether  such  stills,  vats,  and  utensils  so  continuing  in  the  posses- 
sion of  C.  and  J.,  and  used  by  them  in  their  trade,  in  the  same  manner 
as  by  the  former  partners,  passed  under  the  statute  to  the  assignees,  as 
being  in  the  possession,  order,  and  disposition  of  the  bankrupts,  at  the 
time  of  their  bankruptcy,  as  reputed  owners ;  and  it  was  held,  that  the 
BtiUsj  which  were  fixed  to  the  freehold,  did  not  pass  to  the  assignees  un- 
der the  words  goods  and  chattels,  in  the  statute ;  but,  that  the  vats, 
&.C,  which  were  not  so  fixed,  did  pass  to  the  assignees,  as  being  left  by 
tiie  true  owner  in  the  possession,  order  and  disposition  (as  it  appeared  to 
the  eye  of  the  world)  of  the  bankrupts,  as  reputed  owners.  So,  if  a 
country  partnership,  consisting  of  three  partners,  sell  their  goods  in  Lon- 
doB  in  the  names  of  two  of  the  firm,  the  property  in  London  will,  it 
be  in  the  order  and  disposition  of  the  two."    Ibid. 
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ors.^  It  is  true,  that  a  partner  stands  in  a  different 
situation  from  a  stranger,  to  whom  the  debts  might 
have  been  assigned;  because  in  his  character  of 
partner,  and  independently  of  any  assignment,  he  is 
personally  competent  to  receive  and  discharge  them. 
But  it  is  also  true,  that  until  notice  be  given  to  the 
debtors,  the  other  partners  are  equally  competent  to 
receive  and  give  acquittances  for  whatever  may  be 
due.^  Besides  ;  the  partners,  who  receive  the  assign- 
ment without  informing  the  debtors  of  the  transaction, 
would  thereby  enable  the  others,  if  they  were  so  dis- 
posed, fraudulently  to  obtain  a  fictitious  credit  with  the 
debtors ;  and,  therefore,  so  long  as  notice  is  withheld 
from  them,  the  order  and  disposition  of  these  debts 
must  remain  in  the  partnership.  Upon  this  principle  it 
has  been  held,  that  debts  due  to  a  partnership,  which, 
upon  a  dissolution,  are  assigned  by  a  retiring  part- 
ner to  the  continuing  partners,^  or  debts,  which,  by 
agreement,  are,  on  a  dissolution,  to  belong  to  one  of 
the  partners,^  continue  in  the  order  and  disposition  of 
the  partnership,  and  consequently  form  part  of  the 
joint  estate,  unless,  previously  to  their  bankruptcy,  the 
debtors  are  apprized  of  the  assignment  or  agree- 
ment. And  it  is  insufficient  in  such  cases  to  notify 
the  dissolution  only ;  for,  unless  express  notice  of  the 
assignment  be  also  given,  the  order  and  disposition 
will  not  be  altered.^     But  the  operation  of  the  statute, 


1  Ryal  V.  Rowles,  1  Ves.  sen.  349 ;  S.  C.  1  Atk.  165;  Jones  v.  Gibbons, 
9  Yes.  407 ;  Ex  parte  Monro,  Buck,  R.  300. 
s  Duff  V.  East  India  Company,  15  Yes.  213. 

3  Ex  parte  Burton,  1  Glyn  &  Jam.  207. 

4  Ex  parte  Usbome,  1  Glyn  &  Jam.  358. 

*  Ex.  parte  Harris,  1  Madd.  587.  —  In  Ex  parte  Usborne,  1  Glyn  &  Janj. 
358,  a  notice,  stating  the  dissolution  of  the  partnership  by  mutual  agree- 
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^  404.  Another  question,  however,  still  remains  to 
be  considered  under  this  head ;  and  that  is,  how  the 
statute,  as  to  reputed  ownership,  affects  dormant 
partners.  After  some  fluctuation  of  judicial  opinion, 
the  doctrine  is  now  finally  setded,  that  in  cases  of 
dormant  partners,  if  the  ostensible  partners  become 
bankrupt,  the  whole  partnership  property  is  to  be 
deemed  to  be  in  their  reputed  ownership,  and  the 
dormant  partner  is  excluded  from  any  right  or  title 
thereto,  as  against  the  assignees  in  bankruptcy.^ 

§  405.  Hitherto  we  have  been  principally  exam- 
ining questions  arising  upon  a  dissolution  by  bank- 
ruptcy, so  far  as  it  affects  the  rights  of  creditors, 
either  generally,  or  in  case  of  reputed  ownership 
of  property.  Let  us  now  look  to  some  of  the  rights 
of  the  partners  inter  sese^  consequent  upon  such 
a  dissolution.  And,  here,  it  may  be  remarked,  that 
generally  the  partners  are  not  entitled,  in  any  case,  to 
come  in  competition  with  the  joint  creditors  upon 
the  partnership  funds,  whatever  may  be  the  rights  and 
equities,  which  would  otherwise  attach  between  them 
against  the  bankrupt  partner  or  partners.*     So,  where 


registered  in  the  name  of  two  partners,  but  which  is  left  in  the  order  and 
disposition  of  one  of  them,  will  pass  to  the  assignees  of  the  latter  on  his 
bankruptcy.**  See  also  Gow  on  Partn.  ch.  5,  §  3,  p.  279;  Kirklcy  v. 
Hodgson,  1  Barn.  &  Cresw.  558. 

1  Gow  on  Partn.  ch.  5,  5  3,  p.  278,  279,  280,  3d  edit ;  Id.  p.  300,  301 ; 
Eirkley  v.  Hodgson,  1  Bam.  &>  Cresw.  588 ;  Ex  parte  Enderby,  2  Bam 
&  Cresw.  389. 

a  Gow  on  Partn.  ch.  5,  §  3,  p.  293,  3d  edit ;  Id.  .p.  321 ;  Collyer  on 
Partn.  B.  4,  ch.  2,  $  9,  p.  655  to  p.  658,  2d  edit;  ante,  §  390  to  §  393;  Ez 
parte  Kendall,  17  Ves.  521 ;  Ex  parte  Adams,  1  Rose,  R.  305;  Ex  parte 
Reeve,  9  Ves.  588.  —  In  Ex  parte  St  Barbe,  11  Ves.  413, 414,  Lord  Eldon 
said ;  "  There  have  been  cases  of  a  trade  carried  on  by  three,  and  distinct 
trades  by  two,  and  by  one  of  them  ;  whefe  this  sort  of  proof  of  a  debt, 
distinctly  due  from  one  partnership  to  the  other,  has  been  permitted  as  be- 
tween the  partners,  so  engaged  in  different  conceros.    The  course  of  the 
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at  least  unless  and  until  the  joint  estate  is  fully  in- 
demnified therefor ;  for,  if  a  dividend  were  reserved  ^  '• 
to  him  on  such  proof,  the  joint  creditors  might  be  in- . 
jored  by  such  solvent  partner  stopping,  in  transiiUj  the 
surplus  of  the  separate  estate,  which  would  otherwise 
be  carried  over  to  the  joint  estate ;  or  the  separate 
creditors  might  be  injured  by  their  funds  being  stop- 
ped prospectively,  upon  the  faith  of  such  partner 
being  afterwards  able  to  pay  the  joint  debts.^ 


1  CoUyer  on  Partn.  B.  4,  ch.  3,  §  9,  p.  655  to  658, 2d  edit;  Id.  p.  660, 
061, 662,  665.—  In  Ex  parte  Reeve,  (9  Yes.  588,  589,)  Lord  Eldon  said ; 
^  All  these  cases  were  very  folly  discussed  by  Lord  Thurlpw  in  the  case 
of  Lodge  and  Fendall.  Dr.  Fendall  was  a  creditor  of  the  partnership  of 
himself  and  Lodge,  for  large  sums  advanced.  They  became  bankrupt! 
immediately  afler  the  formation  of  the  partnership;  and  those  advances 
formed  the  joint  estate,  to  be  divided.  There  was  a  struggle  by  Fendall 
to  be  admitted  a  creditor  for  the  amount  of  his  advances  as  against  the 
partnership.  Lord  Thurlow,  after  full  consideration,  was  of  opinion,  that 
all  the  authorities  establish  this ;  that  those,  who,  being  in  partnership, 
are  themselves,  or  some  of  them,  debtors  to  the  creditors  of  every  class, 
cannot  come  in  competition  with  the  creditors.  After  their  demands  are 
liquidated  finally,  the  partners  may  be  creditors  upon  each  other ;  but  not 
before.  The  course  in  bankruptcy  has  been  to  stop  the  proof  at  the  date 
of  the  commission,  which  is  founded  upon  this ;  that  the  debt  to  be  proved 
is  the  debt  due  before  the  commission ;  taking  the  commission  to  follow 
rapidly  upon  the  act  of  bankruptcy ;  which,  however,  is  frequently  not 
the  case.  It  is  true,  now,  a  great  deal,  of  debt  accrued,  after  the  bank- 
ruptcy is  paid  under  it ;  for  instance,  all  interest  accrued,  though  after  the 
date  of  the  commission,  if  the  state  of  the  effects  allows  it,  upon  a  sort 
of  equitable  principle,  the  interest  being  considered  as  a  kind  of  adjunct, 
or  shadow,  of  the  principal  debt,  which  was  due  before  the  bankruptcy. 
It  is  now,  therefore,  clearly  settled,  that  where  there  is  a  partnership  and 
separate  debts  also,  the  partnership  shall  not  be  admitted  a  creditor  upon 
any  individual,  nor  any  individual  upon  the  partnership,  until  the  credi- 
tors of  the  individual  and  the  creditors  of  the  partnership  are  satisfied  to 
the  extent  of  20«.  in  the  pound,  out  of  the  respective  estates ;  ako^  that 
where  the  separate  creditors  are  paid  20s.  in  the  pound,  and  there  is  a 
surplus,  that  surplus  shall  not  go  immediately  to  pay  interest  to  the  sepa- 
rate creditors ;  but  shall  go  to  make  the  joint  creditors  equal  with  them 
as  to  the  principal.  No  decision,  however,  has  gone  this  length;  that,  if 
both  the  joint  and  the  separate  creditors  are  paid  to  the  extent  of  209.  in 
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retain  their  full  right,  power,  and  authority  over  the 
partnership  property,  after  bankruptcy,  in  the  same 
nanner,  and  to  the  same  extent,  as  if  no  bankimptey 
of  a  particular  partner  had  occurred.^  Their  lien 
also  remains  in  full  force,  not  .only  to  have  the  part- 
Bership  funds  applied  to  the  discharge  of  the  partner* 
dup  debts  and  liabilities ;  but  also  to  the  discharge  of 
•tt  the  debts  due  by  the  partnership  to  them  or  any  of 
them,  as  well  as  fcnr  their  own  distributire  shares  in 
the  surplus.  Hence,  they  have  a  right  to  priority  of 
payment  of  the  debts  due  by  the  bankrupt  to  the 
partnership,  in  preference  to  his  separate  creditors; 
aad  if  the  joint  funds  should  prove  insufiScient  to  di^* 
charge  the  debt,  they  have  a  right  to  insist  upon  com^ 
ing  upon  the  separate  estate  of  the  bankrupt  therefiMr, 
fori  passuj  with  the  separate  creditors.^  In  such  a 
case  the  debt  is  deemed,  in  equity,  a  separate  debt  of 
the  bankrupt,  secured  also  by  a  lien  on  the  joint 
fond.' 

§  408.  In  cases  of  this  sort,  there  is  no  difference. 


be  stated,  where  the  latter  would  be  allowed  to  prove  the  attoaiit  of  the 
e^ital  to  advanced,  pari  passu  with  the  separate  creditors  of  the  bank- 
rupt However,  such  proof  will  not  be  allowed,  where  the  person  de- 
frauded has  held  himself  out  to  the  world  as  a  partner,  though  only  for  a 
eluyrt  time." 

1  Ante,  §  341 ;  Gow  on  Partn.  cb.  5,  $  3,  p.  300  to  p.  305, 3d  edit ;  Id. 
p.  321,  322, 323;  Watsou  on  Partn.  ch  5,  p.  302, 2d  edit;  Id.  p.  314  to 
p.  324;  CoUyer  on  Partn.  B.  4,  ch.  2,  §  9,  p.  655,  2d  edit ;  Id.  p.  esi, 

608. 

s  Gow  on  Partn.  ch.  5,  $  3,  p.  321, 322,  323, 3d  edit;  Ex  parte  Terrell, 
1  Buck,  R.  345 ;  Collyer  on  Partn.  B.  4,  ch.  2,  §  9,  p.  655, 656, 2d  edit ; 
Id.  p.  661,  662;  Pereday  v.  Wightwick,  1  Tamlyn,  R.  850;  £x  parte 
Aeeve,  9  Yes.  588;  Ez  parte  Drake,  cited  1  Atk.  225;  Taylor  v.  FMds, 
4  Yes.  R.  390;  S.  C.  15  Yes.  559,  n. ;  Holdemess  v.  Shackels,  8  Bam.  & 
Cresw.  612. 

3  Many  cases  illustrative  of  this  doctrine  of  the  text  will  be  found 
stated  in  Gow  on  Partn.  ch.  5,  §  3,  p.  321  to  p.  327, 3d  edit 

Partn.  61 
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4er  such  circumstances,  upon  all  the  undelivered  oil 
in  the  possession  of  the  warehouse-man  for  the  unpaid 
disbursements ;  that  the  assignees  of  the  owner,  who 
had  become  bankrupt,  took  the  same  oil  subject  to 
that  lien,  and  that  the  lien  was  not  devested  by  the 
separation  of  the  share  of  the  bankrupt,  and  placing 
it  in  the  casks  marked  with  his  name.^ 


1  Holderness  v.  Shackels,  8  Bam.  &  Cresw.  612.  —  Mr.  Justice  Bftyley, 
In  delivering  biB  opinion  in  thia  case  fully  expounded  the  general  doc- 
trine. *^  Where  there  is  (said  he)  a  joint  adventure,  which  produces 
certain  goods,  the  proper  course  is,  first  to  deduct  all  the  expenses,  which 
have  been  incurred  in  order  to  obtain  those  goods,  and  then  to  divide 
tiie  residue  among  the  shareholders,  in  proportion  to  the  shares,  to  which 
«tch  is  entitled  respectively.  In  this  case  the  joint  adventurers  obtained 
a  quantity  of  oil  in  bulk.  No  partner,  or  representative  of  a  partner,  had 
m  right  to  his  aliquot  part  of  that  oil,  until  he  had  paid  his  share  of  the 
expense  of  procuring  it  That  will  be  the  case,  whether  the  shareholder 
has  become  a  bankrupt,  or  continues  solvent  If  he  continues  solvent,  he 
may  pay  his  share  of  the  outfit,  and  of  the  expense.  If  he  does  not  pay 
it  in  money,  the  other  partowners  have  a  right  to  see,  that  an  aliquot  part 
of  what  has  been  gained  in  the  adventure  be  retained,  so  as  to  pay  that 
share  of  the  outfit,  which  he  ought  to  pay.  In  this  case  Foxton  became 
bankrupt,  and  having  become  bankrupt,  if  he  could  have  paid  in  money 
his  share  of  the  outfit,  there  would  have  been  twenQr-i^o  tons  of  oil 
coming  to  him.  He  could  not  pay,  and,  therefore,  as  it  seems  to  me,  the 
justice  and  the  law  of  the  case  is,  that  his  share  of  the  expense  should 
be  paid  out  of  the  twenty-nine  tons,  and  that,  until  he  has  paid  his  share 
of  the  expense,  he  cannot  claim  that  quantity.  It  has  been  said,  that 
there  has  in  this  case  been  a  delivery,  and  that,  in  consequence  of  that 
delivery,  the  rights  of  Foxton,  and  of  his  assignees,  are  different  firom 
what  they  otherwise  would  have  been.  But  it  seems  to  me,  that  there 
has  not  been  a  perfect  delivery.  It  would  have  been  perfect,  if  the  other 
partowners  had  been  dispossessed  of  the  oiL  That  has  not  been  done. 
The  property  still  remained  in  the  warehouse,  and  was  the  joint  proper^ 
of  all,  A  part  only  has  been  removed.  The  removal  of  that  part  does 
not  vary  the  right  as  to  the  residue.  It  is  clear,  that  the  assignees  can- 
not recover  the  twenty-nine  tons  before  they  pay  Foxton's  share  of  the 
expense.  The  other  partowners  might  say,  there  are  twenty-nine  tons 
allotted  to  you ;  you  may  take  possession  of  all,  to  which  you  will  be  en- 
titled, but  you  must  first  pay  your  share  of  the  expense ;  nine  tons  will 
be  sufficient  for  that  purpose ;  you  may,  therefore,  take  away  twenty  tons. 
The  right  of  the  other  partowners  is  not  varied  by  their  having  allowed 
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CHAPTER  XVI. 

FABraWN£R8  —  JUOHT8^  POWSaB,  AlfD  UABIUTI£9   0F« 

^  412.  We  have  fdreadjseen,  that  persons  jiiay  bo- 
oome  partowtters  (or,  as  Pothkf  deuominates  them, 
fvum-partners,  Qmsi-Assodesf  of  jooovable  or  jper* 
fiKHial  prpperty,  as  well  as  c^  real  estate,  without  beiBg 
yaitners.^  As  to  partownership  in  real  estate,  not 
Md  as  partnership  property  or  assets,  it  does  not 
properly  fall  within  the  scope  of  the  present  Com- 
joentaries ;  but  it  belongs  rather  to  a  Treatise,  which 
jm  to  unfold  the  general  rights  incident  and  appertain*- 
jag  to  real  property,  in  whidbi  the  rights  (^  persons 
Jbolding  real  estate  in  joint-tenancy,  in  coparcenary, 
Mid  in  tenancy  in  common,  are  discussed  smd  distin- 
^lushed.  A  very  succinct,  but  at  the  same  time  an 
jgccurate  account  oi  that  subject  will  be  found  in  the 
-elegant  Commentaries  of  Sir  WiUiam  Blackstone.^ 
What  is  proposed  to  be  considered  in  the  present 
.obapter,  will  simply  relate  to  partownership  in  mova- 
Ue  or  personal  property. 

^  413.  The  general  distinctions  between  joint- 
tenancy,  tenancy  in  common,  and  pajcbiership,  have 
'.already  been  sufficiently  pointed  out  in  the  preceding 
pages ;  ^  and,  therefore,  need  not  again  be  here  ad- 
verted   to.     Movable  or   personal    property  may   be 

1  Pothier,  de  Soci^,  App.  d.  184, 185, 18a 
S  A]ite,§d;  Id.$89to94. 
S  .8  Black.  Camm.  p.  178  to  IM. 
4  Ante,  §89  to  91;  Id.  §410. 
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chattel,  revising  to  the  other  any  possession  or  use 
thereof,  the  latter  has  no  remedy  whatsoever  by  ac- 
tion ;  but  he  may  take  the  chattel,  if  he  can  find  it, 
iiOBi  him,  who  li^th  done  him  the  wrong.^  In  rela^ 
tion  to  expenses,  it  may  be  stated,  that  neither 
of  such  owners  has  a  right  to  incur  any  expense 
thereon,  which  shall  bind  the  other  to  contribution 
dierefor,  without  some  proof  of  an  express  or  implied 
authority  therefor,  even  when  the  expenses  are  abso* 
Ittlely  indispensable  for  the  due  preservation  thereof. 
This  is  unquestionably  true  at  the  common  law,  in 
the  case  of  inanimate  or  dead  chattels.  But  {m)bahly 
in  the  case  of  a  tenancy  in  common  of  a  facnrse  or 
t>dier  animal,  in  the  alxience  of  all  controlling  cir- 
cumstances, a  presumption  would  be  sustained,  that 
the  necessary  expenses  of  the  keep  thereof  were  to 
be  borne  by  the  mutual  contributions  of  both,  from 
the  very  nature  of  the  chattel,  and  the  mutual  use 
and  benefit  intended  to  be  derived  therefix>m  by  the 
tenants  in  common.  However ;  if  a  positive  or  im-^ 
filied  prohibition  were  shown,  the  same  rule  would 
prevail,  as  in  the  ordinary  cases  of  dead  chattels. 

^  415.  But  the  most  useful,  as  well  as  the  most  vari- 
ous illustrations  of  this  sulyect,  may  be  derived  fixun  a 
dass  of  chattels  constandy  found  engaged  in  commerce 
and  navigation,  that  is  to  say  slups ;  the  fitting  out  and 
the  employment  of  which  have  given  rise  to  many  im- 
portant questions ;  and,  therefore,  the  doctrines  appli- 
cable to  ships  seem  especially  to  require  a  fiill  exposi- 
tion in  this  jdace.  In  our  subsequent  inquiries,  the 
main  topics  discussed  will  be  the  rights,  powers,  duties, 

1  Co.  Litt  §  323,  p.  190  li,  p.  200,  t. 
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Statute  enactments  in  those  countries  create  many  reg- 
ulations respecting  the  mode  of  acquiring  and  trans- 
finring  and  evidencing  that  title,  as  well  for  municipal 
purposes  and  policy,  as  for  the  due  ascertainment  and 
proof  of  the  national  character  of  the  ship,  and  its 
right  to  protection,  and  privileges  upon  the  ocean.^ 


are  too  remarkable  to  be  omitted.  **  It  has  been  contended  in  argument, 
(nje  he)  that  the  effect  of  a  bill  of  sale  alone  wonld  not  be  material, 
because  this  was  a  foreign  ship,  in  respect  to  which,  it  might  not  be 
requisite,  that  it  should  pass  by  a  bill  of  salQ.  It  is  said,  that  the  agree- 
ments to  be  found  in  these  letters,  (L  e.  in  that  case,)  and  the  actual  de- 
livery under  it,  would  be  sufficient  to  establish  the  equitable  title ;  and  a 
reference  has  been  made  on  this  subject  to  some  opinions  at  common 
law,  which  are  said  to  have  been  given  in  favor  of  such  a  title.  The 
opinions  of  gentlemen  of  that  bar  must  undoubtedly  be  entitled  to  entire 
respect  on  a  question  of  municipal  law.  But  this  is  a  question  of  a  more 
general  nature,  arising  out  of  a  system  of  more  general  law ;  out  of  the 
oniveraal  maritime  law,  which  constitutes  a  part  of  the  professional 
learning  of  this  Court  and  its  practisers.  According  to  the  ideas,  which 
I  have  always  entertained  on  this  question,  a  bill  of  sale  is  the  proper 
title,  to  which  the  maritime  Courts  of  all  countries  would  look.  It  is  the 
omversal  instrument  of  transfers  of  ships  in  the  usage  of  all  maritime 
countries,  and  in  no  degree  a  peculiar  title  deed,  or  conveyance  known 
only  to  the  law  of  England.  It  is  what  the  maritime  law  expects ;  what 
the  Court  of  Admiralty  would  in  its  ordinary  practice  require ;  and  what 
the  legislature  of  this  country  has  now  made  absolutely  necessary,  with 
regard  to  British  subjects,  by  the  regulations  of  the  statute  law."  In 
Ex  parte  Halket,  (19  Yes.  474,)  Lord  Chancellor  Eldon  said;  « It  is  laid 
down,  that  the  ship  may  be  bound  by  bill  of  sale ;  but  it  cannot  be  by 
parol."  Mr.  Jacobsen  in  his  Sea  Laws,  (B.  1,  ch.  2,  p.  17, 21,)  manifestly 
considers  a  bill  of  sale  indispensable  by  maritime  usage  to  pass  the  title. 
In  the  case  of  Ohl  v.  The  Eagle  Insurance  Company,  (C.  C.  U.  S.  at 
Boston,  May  T.  1827,  4  Mason,  R.  172;  S.  C.  Id.  390,)  the  question  un- 
derwent considerable  discussion.  See  also  Atkinson  v.  Maling,  2  Term 
R.  462,  466) ;  Sutton  v.  Back,  2  Taunt  R.  901,  and  particulariy  the  ar- 
gument of  the  Defendant's  Counsel,  p.  905 :  —  Abbott  on  Shipp.  Pt  1, 
ch.  1,  §  5,  p.  12 ;  Zouch  on  Admiralty  Jurisdiction,  V.  p.  103* 

1  Abbot  on  Shipp.  Pt  1,  ch.  1,  §  1,  p.  1,  5th  edit ;  Id.  ch.  2,  $  1,  p.  23 ; 
1  Valin,  Comm.  Liv.  1,  tit  14,  art  1,  p.  340, 341 ;  Id.  Liv.  2,  tit  10,  art  1, 
p.  601,  602.  — The  present  British  Ship  Registry  Act  of  3  and  4 
WUliam  4,  ch.  55,  will  be  found  at  large  in  the  Appendix  to  Mr. 
Sergeant  Shoe's  very  valuable  edition  of  Lord  Tenterden's  Treatise  on 
Shipping ;  and  the  nature  and  objects  and  constmctum  of  the  variooa 
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that  the  ^i^^  accrescendi  has  do  existence  among  mer- 
chants, or  in  the  business  of  commerce  and  naviga- 
tion. A  different  doctrine,  which  should  introduce 
into  the  maritime  law  the  narrow  doctrine  of  the 
common  law,  as  to  joint-tenancy  and  the  right  of 
survivorship,  would  be  fatal  to  the  interests  of  com- 
merce, and  overthrow  the  plain  dictates  of  public 
policy.  The  w^hole  course  of  commercial  usage  and 
opnion  has  settled  t^e  doctrine  the  other  way ;  and, 
accordingly,  upon  the  death  of  one  of  the  partown- 
ers,  his  executors  and  administrators  become  tenants 
in  common  of  the  ship  with  the  survivors.^     Of  course. 


1  Abbott  on  Shipp.  P.  1,  cb.  1,  §  1,  p.  1 ;  Id.  cb.  3,  §  1 ;  Nicbol  v. 
Momford,  4  John.  Ch.  R.  522;  S.  C.  20  Jobn.  R.  611.— In  the  5th  Lon- 
doQ  Edition  of  Abbott  on  Shipping,  P.  1,  ch.  3,  §  1,  the  following  note 
(a)  occurs.  **  This  is  the  roost  usual  practice.  If  the  interests  are  not 
severed  and  distinguished  in  this  way,  but  the  entire  ship  is  granted  to  a 
number  of  persons  generally,  it  is  apprehended  they  become  joint  ten- 
ants at  law,  and  that  the  rule  Jus  accrescendi  inter  mercatores  locum  non 
babet,  which  is  applicable  to  a  ship,  is  to  be  enforced  only  in  a  Court  of 
Equity."  To  which  the  American  Editor  (1829)  has  subjoined  the  follow- 
ing comment.  **  This  is  not  a  note  of  the  original  Author,  but  of  his 
English  Editor.  The  point  stated  in  it  seems  new,  and  is  apparently 
contrary  to  what  is  laid  down  in  Watson  on  Partnership,  where  he  seems 
to  consider  the  rule,  as  to  the  jus  accrescendi,  not  applicable  either  to 
partnerships  generally,  or  to  ownership  of  vessels  in  shares,  but  as  an 
exception  created  by  the  law  merchant,  and  necessary  for  the  advance- 
ment of  commerce.  In  chapter  1,  p.  54,  he  says ;  '  If  several  either  build 
or  purchase  a  ship,  they  are  partowners  or  partners  as  to  this  concern.' 
And  again  in  chapter  2,  p.  (S7 ;  *  There  is  no  difference  in  the  interest  of 
partners  in  goods  to  be  disposed  of  in  the  course  of  trade,  and  in  a  chat- 
tel, the  keeping  and  employment  of  which  constitute  the  object  of  the 
partnership.  The  partowners  of  a  ship  are  tenants  in  common  with  each 
other  of  their  respective  interests.'  He  afterwards  says  in  chapter  2,  p.  91, 
that  a  partowner  of  a  ship  can  only  dispose  of  his  own  share,  and  not  of 
that  of  his  co-owners,  even  if  it  be  partnership  property.  The  case  of  The 
King  V.  Collector  of  the  Customs,  (2  M.  &  Selw.  223,)  proceeds  on  the 
principle,  that  the  same  rule,  as  to  non-survivorship,  exists  as  to  property 
in  ships,  as  in  common  partnership  property.  No  allusion  was  there 
made  as  to  the  necessity  of  a  suit  in  equity  by  the  representative  of  the 
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^  418.  It  is  obvious,  that  a  personal  chattel,  vested 
in  several  distinct  proprietors,  cannot  be  advantage- 
ooslj  possessed  or  enjoyed,  unless  by  common  con- 
sent and  agreement  among  them  all.^  For,  as  each 
has  an  equal  title  to  the  possession  and  use  thereof, 
no  one  can  oust  the  others  of  that  possession  or  use ; 
and,  when  once  a  struggle  or  controversy  exists  among 
them  for  the  accomplishment  of  purposes  adverse  to 
each  other,  the  mischief  must  be  immediate  to  the 
interest  of  some,  and  perhaps  ultimately  ruinous  to 
that  of  all.  This  remark  applies  with  peculiar  force 
to  ships,  which  (as  has  been  quaintly,  but  truly  said) 
were  ^<  originally  invented  for  use  and  profit,  not  for 
pleasure  or  delight ;  to  plough  the  sea,  not  to  lie  by 
the  walls."  ^  Hence,  while  the  possession,  use,  and 
employment  of  other  personal  chattels  have  been  gen- 
erdly  left  to  the  free  and  unrestricted  discretion  of 
the  proprietors  thereof,  and  their  own  sense  of  the 
necessity  of  mutual  co-operation  and  forbearance  for 
their  mutual  benefit,  it  has  been  the  policy  of  maritime 
nations,  from  a  very  early  period,  to  provide  regula- 
tions respecting  the  joint  ownership  of  ships,  in  order 
to  prevent  the  obstinacy  of  one  or  more  proprietors 
from  interfering  with  the  just  rights  and  interests  of 


er  18  necessary  to  the  preservation  and  profitable  employment  of  the  com- 
mon property,  partowners,  on  the  spot,  have  an  implied  authority  fiom 
the  absent  partowners,  to  order  for  the  common  concern  whatever  is 
necessary  for  the  preservation  and  proper  employment  of  the  ship.  They 
are  analogous  to  partners,  and  liable  as  such  for  necessary  repairs  and 
•tores  ordered  by  one  of  themselves ;  and  this  is  the  principle  and  limit 
of  the  liability  of  partowners." 

1  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  2,  p.  68,  5th  edit 

*  MoUoy,  B.  %  ch.  1,  §  2 ;  Godolphin,  Adm.  Jurisd.  Introd.  p.  13 ;  The 
Appollo,  1  Hagg.  Adm.  R.  306,312 ;  3  Kent,  Comm.  Lect  45,  p.  151, 152, 
4th  edit 
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§  419.  k  follows  of  course,  that  wherever  the  ship 
is  reasonaUy  repaired,  or  necessary  expenses  are  in 
cnrred  by  the  consent  of  all  the  owners  for  the  com*^ 
mon  benefit,  each  partowner  is  bound  to  ccmtribute 
Us  share  thereof;  and,  if  the  whde  has  been  paid  by 
cme  partowner,  he  has  a  right  at  law  to  recover  their 
several  contributory  shares  from  each  of  the  others.' 
Now,  in  this  respect,  the  case  difiers  from  one  c^  a 
mere  partnership  in  a  ship ;  for  in  the  latter  case,  (as 
we  have  seen,^)  no  partner  has  any  right  of  contriW 
tioD  against  the  others  for  any  sums  paid,  or  expenses 
incurred  on  the  joint  account,  until  all  the  partnership 
cmicems  are  adjusted;  and,  then,  only  in  Equity.' 
There  is,  on  the  other  hand,  in  some  respects,  a  coin- 
ddence  between  the  cases ;  for  in  each  of  them  all 
the  parties  are  at  the  common  law  jointly  liable,  in 
solidoj  for  the  whole  debt  to  third  persons,  who  have 
credited  them  for  the  repairs,  or  odier  expenditures, 
for  the  common  benefit.^ 

^  420.  The  French  law  agrees  with  ours,  so  for  as 
it  makes  all  the  partowners  liable  in  the  like  manner, 
as  partners,  to  contribute  their  proportion  of  all  the 
necessary  debts  and  reasonable  expenses,  incurred  for 
the  common  benefit.    But,  if   one  partowner   only 


or  frei^hten,  and  to  keep  regular  books  of  the  ship.  But  without  special 
powers,  he  cannot  borrow  money  generally  for  the  use  of  the  ship^ 
though  he  may  settle  accounts  and  grant  bills  for  them,  which  will  form 
debts  against  the  concern.  Nor  can  he,  without  special  authority,  insure 
the  ship."  See  also  1  Bell,  Comm.  B.  3,  Pt  1,  ch.  4,  $  2,  p.  503,  504, 
5th  edit ;  Sims  v,  Britain,  4  Bam.  Sl  Adolp.  375;  3  Kent,  Comm,  Lect 
45,  p.  157,  4th  edit 

1  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  13, 15^  p.  82, 84, 5th  edit 

9  Ante,  4  219,  220,  260. 

9  Ante,  §  219,  220, 221, 260. 

4  3  Kent,  Coaan.  Lect  45,  p.  156,  4th  edit 
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session,  use,  enjoyment,  or  preservation  of  the  ship, 
it  becomes  necessary  to  ascertain,  what,  at  the  com- 
mon law,  are  the  ordinary  rights,  duties,  obligations, 
and  liabilities  of  the  partowners,  either  inter  sesCj  or  in 
respect  to  third  persons.  And  in  the  first  place,  as  be- 
tween the  partowners  themselves.  The  inquiry,  which 
is  here  first  naturally  presented,  is,  what  are  the  rights, 
and  duties,  and  liabilities  of  the  partowners  of  a  ship 
to  each  other  in  respect  to  repairs  and  other  expen- 
ditures, made  by  any  of  them  for  the  proper  or  ne- 
cessary preservation  thereof.  The  general  under- 
standing at  the  common  law  is,  that,  if  there  be  no 
express  or  implied  agreement  between  the  owners, 
either  by  their  conduct,  or  by  their  acts,  sanctioning 
any  such  repairs  or  expenditures,  although  any  one  or 
more  of  the  owners  have  a  right  to  incur  them ;  yet 
they  have  no  remedy  over  against  the  others  for  con- 
tribution thereto;  but  they  must  themselves,  whether 
they  constitute  a  majority  or  minority  of  the  owners, 
bear  the  whole  charge.^ 

^  422.  The  reason,  usually  given  for  this  doctrine, 
is,  that  no  one  partowner  has  a  right  to  compel  an- 
other, against  his  will,  to  incur  any  burthen  or  expense, 
even  although  necessary  for  the  preservation  of  the 
common  property;  but  it  should  be  left  to  his  own 
free  choice.  For,  otherwise,  in  case  one  partowner 
were  poor,  it  might  operate,  as  a  grievous  evil,  and 
compel  him  to  sell  his  share  by  a  sort  of  forced  sale.' 
Perhaps  the  doctrine  may  have  been  founded  upon  the 
analogy  to  cases  of  joint  ownership  of  lands  and  woods, 
under  the  old  common  law,   where    no   one   owner 


1  Abbott  on  Shipp.  Pt  J,  ch.  3,  §  2,  p»  69, 70, 71, 5th  edit  1829;  3 Kent, 
Comm.  Lect  45,  p.  153, 154,  4th  edit 
s  Ibid« 
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shall  presently  see,  applied  it  bj  analogy  to  the  case 
of  partownership  of  ships.^ 

^  423.  Whether,  indeed,  this  supposed  doctrine  of 
the  common  law,  as  to  ships,  is  founded  upon 'satis- 
factory principles  or  not,  may  perhaps  be  thought  to 
deserve  more  grave  consideration,  than  it  seems 
hitherto  to  have  received.  If  we  look  to  the  gene- 
ral policy  of  shipping  and  navigation  in  all  commer- 
cial nations^  and  the  objects,  for  which  joint  ownership 
in  ships  is  allowed  and  encouraged,  that  is,  to  create  a 
large  and  flourishing  marine  trade  by  the  union  of  small 
capitalists,  and  thereby  augmenting  private  wealth, 
as  well  as  national  interests,  we  shall  see,  at  once, 
why  the  ordinary  rules  with  regard  to  joint  ownership 
in  other  personal  property  hav^  been  made  to  yield 
in  the  case  of  ships,  and  have  either  been  wholly  set 
aside,  or  controlled  by  principles  of  a  more  equitable 
and  liberal  character.  Now,  it  is  scarcely  practica- 
Me  to  state  a  single  reason,  why  the  ordinary  rules 
should  have  been  relaxed  in  other  cases,  which  is  not 
strictly  applicable  to  the  case  of  repairs,  necessary 
and  proper  for  the  due  preservation  of  the  ship.  In  a 
just  and  reasonable  sense,  all  such  repairs  are  for  the 
common  benefit  of  all  the  owners,  in  order  to  prevent 
the  utter,  ruin  and  destruction  of  the  common  prop- 
erty ;  and  they  also  generally  enhance  the  value,  as 
well  as  preserve  the  sound  state,  of  the  property. 

^  424.  It  is  clear,  (as  has  been  already  suggested,*) 
that  many  of  the  maritime  jurists,  as  well  as  some  of 
the  positive  codes  of  modern  maritime  nations,  assert 
the  doctrine,  that  all  the  owners  of  a  ship  are  bound 

1  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  2,  p.  66,  69,  5th  edit;  post,  §  424, 
note  (3). 
s  Ante,  §  492. 
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§  425.  Above  all,  the  Consolato  del  Mare  has  explic- 
itly sanctioned  the  doctrine,  and  declared,  that  when 
the  partowner-master  (Patron,  Senyor  de  Nau)  finds, 
that  the  ship  needs  repairs  in  the  place  of  residence 
of  the  owners,  if  all  of  ttiem,  upon  notice,  consent  to 
have  them  made,  he  may  repair  the  ship  at  the  ex- 
pense of  all,  and  hire  money  on  the  share  of  any  de- 
linquent partowner,  who  fisuls  to  discharge  his  portion. 
If  the  owners  deem  the  repairs  improper,  because 
the  ship  is  not  worth  repairing,  then  either  the  part- 
owner-master,  or  the  other  owners  may  compel  a  pub- 
lic sale  of  the  ship.  But  if  such  master  repairs  the 
ship  without  the  consent  of  the  other  partowners, 
none  of  them  will  be  liable  to  him  for  such  repairs ; 
but  he  must  reimburse  himself,  as  he  may,  out  of  the 
earnings  of  the  ship.^ 

^  426.  Pothier  has  affirmed  the  general  doctrine 
of  the  liability  of  every  partowner  to  contribution  for 
all  repairs,  reasonably  (uiilemetU)  made  upon  the  com- 
mon property,  at  least  if  he  does  not  abandon  his 
part  of  the  property  ;  and  he  applies  it  to  ships.*     He 


112,  et  in  1.  creditor,  n.  7.  ff.  si  cert.  peta.  Hoc  idem  placuit  VeroD.  (in 
tract  de  servi.  urb.  prsedi.  in  tit  de  refect  rub.  59.  vers,  quarto  quieritur,) 
subdens,  id  valde  notandum  esse.  £t  vide  Mars.  sing.  359.  mille.'*  The 
passage  in  the  Digest  (lib.  17,  tit  2, 1.  52,  §  10,)  is  as  follows ;  '^Idem  re- 
spondit :  Socius,  qui  cessantis  cessantiumve  portiones  insuls  restituerit, 
quamvis  aut  sortem  cum  certis  usuris  intra  quatuor  menses,  postquam 
opus  refectum  erit,  recipere  potest,  exigendoque  privilegio  utetur,  aut 
deinceps  propriam  rem  habebit  Potest  tamen  pro  socio  agere  ad  hoc, 
qt  consequatur,  quod  sua  intererat  Finge  enim,  malle  eom  magis  snum 
consequi,  quam  dominium  insule :  Oretio  enira  D.  Marci  idcirco  quatuor 
mensibus  finit  certas  usuras,  quia  post  quatuor  diminium  dedit" 

1  Consolato  del  Mare,  ch.  200  [245] ;  Id.  ch.  194  [239] ;  Id.  ch.  197, 
[242].  I  quote  from  Pardessus's  Edition,  Tool  2,  p.  237  to  p.  240 ;  Id.  p, 
223  to  p.  227;  Id.  p.  231  to  p.  233. 

3  Pothier,  de  Society,  App.  n.  187;  Id.  n.  192 ;  Id.  n.  86.  Hia  language 
is,  (n.  187) ;  '^  A  regard  des  dettes  contract^  pour  les  affitixes  de  la 
commoDaut^  durant  la  commonaut^,  tel  que  seroit  un  marcb^  fui  avec 
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majority  do  not  choose  so  to  employ  the  ship,  the 
minority  possess  the  same  right  upon  giving  the  like 
security,  and  are  in  like  manner  to  be  entided  to  all 
the  profits  of  the  vojrage  or  adventure,  and  are  to 
bear  all  the  expenses  and  outfits  and  risks  thereof.^ 

^  429.  In  this  respect  the  common  law  differs  es- 
sentially firom  the  French  law.*  The  French  law,  in 
the  absence  of  any  positive  stipulation  of  the  part- 
owners  to  the  contrary,  gives  complete  authority  to  a 


deceitfiilly  sending  the  ship  to  foreign  parts,  where  she  was  lost  And  it 
has  also  been  decided  in  the  Court  of  Chanceiy,  that  one  partowner  can- 
not  have  redress  in  equity  against  another  for  the  loss  of  a  ship  sent  to 
sea  without  his  assent  These  decisions  are  consonant  to  the  general 
rule  of  law,  that  where  one  tenant  in  common  does  not  destroy  the  com- 
mon property,  but  only  takes  it  out  of  the  possesnon  of  anotiier,  and 
carries  it  away,  no  action  lies  against  him ;  but  if  he  destroys  the  com- 
mon property,  he  is  liable  to  be  sued  by  his  companion.  And  in  a  case 
tried  before  Chief  Justice  King,  wherein  it  appeared,  that  one  part- 
owner  had  forcibly  taken  a  ship  out  of  the  possession  of  another,  se- 
creted it,  and  changed  its  name ;  and  that  it  afterwards  came  into  the 
possession  of  a  third  person,  who  sent  it  to  Antigua,  where  it  was  sunk 
and  lost;  the  Chief  Justice  left  it  to  the  jury  to  say,  under  all  the  cir- 
cumstances of  the  case,  whether  it  was  not  a  destruction  of  the  ship  by 
the  means  of  the  defendant;  and  they  finding  it  to  be  so,  the  plaintiff  re- 
covered the  value  of  his  share.  The  Court  of  Common  Pleas  afterwards 
approved  of  the  direction  of  the  Chief  Justice.  If  a  partowner  express- 
ly notify  his  dissent,  the  Court  of  Chancery  will  not  compel  him  to  con- 
tribute to  a  loss.  If  the  minority  happen  to  have  possession  of  the  ship^ 
and  refuse  to  employ  it,  the  majori^  also  may  by  a  similar  warrant  ob- 
tain possession  of  it,  and  send  it  to  sea,  upon  giving  such  securi^."  Posty 
§434. 

1  The  Steamboat  New  Orleans  o.  Phoebus,  11  Peters,  R.  175;  The 
Apollo,  1  Hagg.  AdoL  R.  p.  306,  312;  Ez  parte  Blanchard,  2  Barn.  & 
Cresw.  244,  249.  See  Godolph.  Adm.  Jurisd.  Introd.  p.  13;  MoUqy,  Jure, 
Marit  B.  2,  ch.  1,  §  2;  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  6,  p.  74,  75,  5th 
edit ;  2  Bro.  Civ.  and  Adm.  Law,  131 ;  Sea  Laws,  442, 3d  edit ;  Willing! 
V.  Blight,  2  Peters,  Adm.  R.  288;  3  Kent,  Comm.  Lect  45,  p.  155,  156, 
157,  4th  edit ;  ante,  §  427,  note  (3).  But  see  The  Elizabeth  &  Jaoe^ 
1  W.  Robins.  New  Adm.  R.  278. 

9  See  1  Valin,  Comm.  Liv.  2,  tit  8,  art  4,  p.  575  to  p.  584,  edit  1766  ; 
bbott  on  Shipp.  Pt  1,  ch.  3,  §  3,  p.  69, 5th  edit 
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Valin  does  not  scruple  to  declare,  that  they  are  such 
as  are  reasonable  and  fit,  in  order  to  put  the  ship  in 
a  state  to  earn  freight,  and  to  be  suitably  navigated 
during  the  contemplated  voyage  or  adventure.^ 

^  430.  The  laws  of  other  foreign  maritime  nations 
seem  generally  to  coincide  with  these  provisions  of 
the  French  law,  and  abundantly  show,  that  the  doc- 
trine is  not  founded  upon  any  peculiar  policy  of 
France.'  The  Ordinances  of  the  Hanse  Towns  of 
1591  and  1614  expressly  affirm  the  doctrine,  stating 
it,  in  one  place,  to  be  conformable  to  ancient  usage  ; 
and,  in  another  place,  to  be  conformable  to  the  an- 
cient usages  of  the  sea.^     The  ordinance  of  Rotter- 

1  1  ValiD,  Camm.  Liv.  2,  tit  8,  art  5,  p.  579. 

3  Styppnian.  Jus.  Marit  p.  416,  n.  101  to  d.  104 ;  Script  de  Jare 
Naatic.  Fascic.  Heineccii,  p.  416,  edit  1740 ;  Kuricke,  Jus.  Hanseat  art 
5,  7,  p.  755,  758,  750 ;  Boulay  Paty,  Droit  Coram.  Tom.  1,  tit  3,  §  5,  p. 
344,  345,  346;  Jacobsen's  Sea  Laws,  by  Frick,  ch.  3,  p.  40,  41,  edit  1818. 

3  Pardessus,  Collect  de  Lois  Marit  Tom.  2,  p.  526 ;  Droit  Marit  de  la 
Ligue  Anseatique  Reces  de  1591,  art  57;  Id.  Reces  de  1614,  art  7,  p. 
546;  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  3,  p.  70 ;  Cleirac,  Us  et  Coutum.  Ord. 
Hans,  art  59,  p.  211,  edit  1661;  Id.  p.  107,  edit  1788;  Malykie  Lex 
Merc.  p.  128,  edit  1636.  —  I  copy  from  Pardessus's  unrivalled  edition,  in 
this  and  the  following  citations.  Kuricke,  in  his  Commentaries  on  the 
Hanseatic  Ordinance,  (Kuricke,  Jus  Hanseat  tit  5,  art  7,  p.  758,  759, 
edit  1740,)  gives  the  general  provisions  of  the  principal  ordinances  of 
different  countries.  His  language  is ;  '*  Jus  Wisbycen.  art  65.  hoc  in 
casu,  quando  nimirum  inter  exercitorem  et  nauclerum  conveniri  non  po- 
test, statuit,  nauclerum  nihilominus  posse  navim  illam  ducere  pro  naulo, 
quod  viri  boni  lequum  esse  judicaverint  Et  art  (jB,  in  genere  sancitur, 
quod  omnes  exercitores,  quidquid  in  reparationem  navis  nauclerus  impcn- 
derit,  vel  etiam  pro  ejusdem  necessitate  emerit,  ad  obulum  usque  solvere 
teneantur.  Jus.  Pruthenicum  (1. 4,  tit  19,  art  4,§  3,)  generaliter  vult,  quod 
illi,  qui  minores  partes  in  navi  habent,  sequi  debeant  eos,  qui  plus  in  eis 
possident  Jus  vero  Lubecense  (1.  6,  tit  4,  art  6,)  alternative  idem  sta- 
tuit, nimirum  illos,  qui  minus  in  navi  possident,  reliquos,  qui  plus  tenent, 
aut  sequi,  aut  totam  navim  certa  pecunia  lestimare  debere,  optione  aliis 
data,  utrum  tantumdem  dare,  aut  accipere  velint,  emptoremque  reliquis 
exercitoribus  pecuniam  istam  intra  sex  hebdomadas  postmodum  solvere 
teneri.  Jus  Danicum  artic.  61,  idem  pnecipit,  et  addit,  quod  si  nuUa 
latione  inter  se  convenire  possint,  navim  tamen  otiosam  jacere  non  opor. 
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respect  an  important  advantage  over  all  these  ordi- 
nances ;  because,  while  it  authorizes  the  majority  in 
value  to  employ  the  ship  upon  any  probable  design, 
it  takes  care  to  secure  the  interest  of  the  dissentient 
minority.^  Perhaps  it  may  not  be  so  very  manifest, 
that  such  an  advantage  really  exists ;  for,  althou^ 
the  majority  are  thus  entitled  to  employ  the  ship,  yet 
the  minority  cannot  derive  the  slightest  advantage  from 
that  employment;  and  they  may,  and  indeed  must, 
be  affected  somewhat  in  their  interest  from  the  natu- 
ral diminution  of  value  of  the  ship,  by  the  mere  wear 
and  tear  of  the  voyage  or  adventure,  even  if  no  acci- 
dent occurs  to  prevent  her  safe  return.  It  is  no- 
where affirmed,  that  the  minority  are  entitled  to  any 
compensation  for  such  diminished  value ;  and  the 
general  theory  of  the  common  law  upon  the  rights 
of  partowners  certainly  authorizes  every  partowner 
to  use  the  ship  for  his  own  purposes,  without  any 
liability  to  repair  the  natural  or  necessary  waste  or 
decay  occasioned  thereby.  On  the  other  hand,  al- 
though the  foreign  laws  and  ordinances  give  the 
majority  the  right  to  impose  the  burthen  of  sharing 
the  expenses  upon  the  minority ;  yet  the  latter  are  to 
share  folly  in  the  profits,  if  any,  in  the  voyage  or 
adventure,  according  to  the  well  known  maxim ;  Se- 
cundum  naturamest,  commoda  cujusgue  m,  eum  sequi, 
quern  sequuntur  incommoda.^ 

§  432.  The  common  law  not  only  thus  gives  to      j 

the  majority  in  interest  of  the  partowners  the   right     ^ 

I 

_ — . — __ — . — . — . ___ — ■  I 

1  Abbott  on  Shipp,  Pt  1,  ch.  9,  §  4,  p.  70. 

a  1  Valin,  Coram.  Liv.  2,  tit  8,  art  5,  p.  577,  578,  579;  Dig.  Lib.  50, 
tit  17,  1.  10. —  The  Danish  Ordinance,  art  61,  according  to  Kuricke, 
is  similar  to  the  law  of  England.  See  above,  §  430,  note  (3);  Jacob- 
sen's  Sea  Laws,  by  Frick,  ch.  3,  p.  37,  40,  41,  43, 4a 
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by  two  partowners,  who  were  the  ship's  husbands, 
with  a  third  person  to  sell  him  a  part  of  their  shares, 
and  he  to  be  appointed  master  (they  holding  the 
msyority  of  interests),  and  they  to  be  continued  as 
the  ship's  husbands,  and  he  or  they  to  have  the  ap* 
pointment  of  his  successor,  as  master,  has  been  held 
to  be  utterly  void.^ 

^  433.  We  have  already  seen,  that  the  French 
Ordinance  declares,  that  the  opinion  of  the  majority 
of  the  owners  of  a  ship  is  to  govern  in  every  thing, 
which  concerns  the  common  interest  of  the  owners. 
(En  taut  ccj  qui  conceme  VitUtrei  commun  des  praprte- 
taires.^)  But  the  question,  as  to  the  extent  of  the 
power  of  the  majority  to  bind  the  minority  by  their 
acts,  or,  in  other  words,  what  is  to  be  deemed  in  the 
sense  of  the  Ordinance  for  the  common  interest,  is  a 
matter  still  left  open  to  construction  and  interpreta- 
tion. Here,  Yalin  is  very  explicit ;  and  he  declares, 
that  it  extends  not  only  to  the  repairs  of  the  ship,  but 
to  the  enterprise  and  voyage,  in  which  the  ship  is  to 
be  engaged,  to  the  choice  of  the  master,  officers,  and 
crew,  and  also  to  the  outfits  and  engagements  for  the 
voyage.  But  it  does  not  extend  to  any  right  to  compel 
the  dissenting  owners  to  contribute  their  shares  to  a 
cargo  for  the  ship  for  the  same  voyage.^  As  to  the  re- 
pairs and  other  legitimate  expenditures  and  charges  for 
the  voyage,  if  the  dissenting  owners  refuse  to  con- 
tribute their  shares,  it  is  competent  for  the  majority, 
after  such  refusal  and  due  proceedings  had,  to  take 


1  Card  V.  Hope,  2  Barn.  &  Cresw.  661, 674,  ^75, 

9  Ante,  §  429. 

'  1  Valin,  Comm.  Liv.  2,  tit  9,  art  5,  p.  576  to  p.  580,  edit  1766;  Par- 
dems,  Droit  Comm.  Tom.  3,  art  621,  p.  44,  45;  3  Kent, Comm. Lect 45, 
pu  156, 157, 4th  edit 
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the  common  law  has  adopted  the  like  rule,  seems  in 
the  present  state  of  the  authorities  doubtful,  although 
the  old  writers  manifestly  lean  in  favor  of  it.^ 

^  435.  A  question,  far  more  nice  and  difficult,  is 
to  decide,  what  is  to  be  done,  where  the  partowners 
hare  equal  interests,  and  are  equally  divided  as  to 
the  employment  of  the  ship  upon  any  particular  voy- 
age or  adventure.  Within  this  predicament  several 
cases  may  arise;  (1.)  Where  the  partowners  are 
equally  divided,  as  to  the  em{doyment  of  the  ship  upon 
any  voyage  or  adventure  whatsoever,  one  being  in 
fiivor  and  the  other  against  any  such  employment,  upon 
the  ground,  that  at  the  time  it  will  be  either  unprofit- 
aUe,  or  very  hazardous,  under  all  the  circumstances; 
(2.)  Where  each  partowner  is  equally  willing  to  have 
the  ship  employed  in  some  voyage  or  adventure ;  but 
they  differ  as  to  the  voyage ;  or,  (3.)  Where  each 
partowner  is  ready  to  take  the  whole  ship  for  a  voy- 
age to  be  planned  by  himself;  but  he  will  not  engage 
with  the  other  in  any  voyage  whatsoever.  What  is 
to  be  done  in  such  cases  ?  An  opinion  has  been  ex- 
pressed by  certain  learned  writers,  that  in  the  first 
case,  the  partowner,  who  is  willing  to  employ  the 
ship  for  a  voyage  or  adventure,  is  entitled  to  have  it 
delivered  to  him  for  that  purpose,  upon  giving  the 
usual  security;  and  this,  indeed,  seems  to  be  the 
actual  practice  in  the  Admiralty  of  England.^ 

law  of  every  association,  and  the  plainest  principles  of  justice.  The 
majority  not  only  thus  control  the  destination  and  equipment  of  the  ship, 
but  even  a  sale  of  her  by  them  will  bind  the  ri^ht  of  privileged  creditors 
aAer  the  peformance  of  one  voyage  by  the  purchaser,  but  not  the  other 
ptrtowners." 

1  Willings  V.  Blight,  2  Peters,  Adm.  R.  088 ;  Abbott  on  Shipp.  Pt  l> 
ch.  3,  §  4,  5,  6,  p.  70  to  p.  76 ;  ante,  §  4^,  428.  See  The  Elizabeth  A 
Jmne,  1  W.  Robins.  New  Adm.  R.  278. 

s  Abbott  on  Shipp.  Pt  1,  ch.  3,  $  6,  p.  75,  5di  edit ;  Molloy,  de  Jure 
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• 

doubt,  that  under  the  Ordinance  of  France  of  1681, 
a  sale  may  be  decreed  to  be  made  by  the  proper  tri- 
bunal, and  the  proceeds  divided  among  the  owners 
according  to  their  respective  shares.^  Malyne  evi- 
dently supposes,  that  the  general  maritime  law  au- 
thorizes a  sale  to  be  made  by  the  proper  Court  of 
Admiralty  in  all  cases,  where,  by  reason  of  the  dis- 
agreement of  the  partowners,  the  ship  cannot  be 
employed,  whether  there  be  an  equality  in  the  dis- 
senting interests,  or  not.^  Molloy  adopts  the  same 
.  opinion ;  and  it  has  apparently  the  support  of  others 
of  the  old  English  maritime  writers,  as  a  generally 
recognised  practical  rule.^  The  Consolato  del  Mare 
seems  to  uphold  the  doctrine,  that,  at  least  after  the 
first  voyage  of  a  ship,  which  is  owned  by  the  master  and 


hibit  the  Admiralty  from  proceeding  in  the  suit.  But  Chief  Justice  Lee 
■aid ;  "  I  have  no  doubt,  but  the  Admiralty  has  a  power  in  this  case  to 
compel  a  security,  and  this  jurisdiction  has  been  allowed  to  that  Court 
for  the  public  good.  Indeed,  the  Admiralty  has  no  jurisdiction  to  com- 
pel a  sale ;  and  if  they  should  do  that,  you  might  have  a  prohibition  after 
aentence ;  or  we  may  grant  a  prohibition  against  selling,  or  compelling 
the  party  to  sell,  or  to  buy  the  shares  of  others."  This  was  agreed  to  by 
the  wholQ  Court,  and  the  case  ended  by  prohibiting  the  Court  of  Admi- 
ralty to  direct  a  sale,  but  leaving  the  Court  at  liberty  to  compel  secu- 

^^  1  1  Valin,  Liv.  2,  tit  8,  art  6,  p.  584,  585,  586 ;  Boulay  Paty,  Droi. 
Comm.  tit  3,  §  5,  p.-  359  to  p.  366 ;  Emerigon,  Traits  a  la  Grosse,  ch.  4, 
§  4,  p.  427,  428,  edit  1783 ;  Id.  p.  454,  455,  edit  of  Boulay  Paty,  1827 ; 
Pardessus,  Droit  Comm.  Tom.  3,  art  623,  p.  46,  47 ;  Abbott  on  Shipp.  Ptt 
1,  ch.3,  §  7,  p.  75,  76,  5th  edit  —  The  present  Commercial  Code  of 
France  also  provides,  that  the  vessel  shall  not  be  adjudged  to  be  sold  in 
order  to  a  distribution  of  the  proceeds  among  the  joint  owners,  except 
upon  the  application  of  a  moiety  in  value  of  the  said  owners,  unless  there 
be  a  written  agreement  to  the  contrary.  Code  de  Commerce,  art  220 ; 
Locr^  Esprit  de  Code  de  Commerce,  Tom.  2,  p.  52,  53,  54 ;  Boulay  Paty 
Droit  Comm.  de  France,  Tom.  1,  tit  3,  ^  5,  p.  339  to  p.  366. 

9  Malyne,  Lex  Merc.  ch.  30,  p.  120, 121,  edit  163a 

3  Molloy,  de  Jure  Marit  B.  2,  ch.  1,  $  3,  p.  310,  edit  1778 ;  2  Brown, 
Civ.  and  A  dm.  Law,  131. 
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^  438.  It  has  also  been  generally  supposed,  that, 
according  to  the  common  law  of  England,  in  no  case 
whatsoever  of  a  disagreement  of  the  partowners,  as 
to  the  employment  of  the  ship  upon  any  particular 
vojrage,  does  there  exist  any  jurisdiction  in  the  Court  of 
Admiralty  (and,  if  that  Court  has  it  not,  no  other 
Court  has,)  to  order  a  sale  thereof,  whether  the  ship 
be  owned  in  equal,  or  in  unequal  shares.  It  is  true, 
that  the  terms  of  the  commissions,  granted  to  the 
Judges  of  that  Court,  include  jurisdiction  of  all 
matters,  which  concern  owners  and  proprietors  of 
ships,  as  such.^  But  this  jurisdiction  of  the  Courts 
of  Admiralty  has  been  exercised  for  the  last  two  cen- 
turies in  England,  if  one  may  so  say,  in  mnculis,  in 
consequence  of  the  severe  penalties  imposed  upon  the 


minority  opposed  the  employment,  the  dissentient  owners,  minority,  or 
eqaal,  have,  in  Admiralty,  been  entitled  to  insist,  either  for  a  sale,  or 
that,  at  a  price  put  on  the  shares,  the  other  owners  shall  purchase  their 
shares,  or  be  obliged  to  part  with  their  own.  This  doctrine  was  grounded 
on  the  consideration,  that  partowners,  though  not  properly  copartners, 
frequently  suffer  by  the  contracts  or  delinquencies  of  shipmasters,  per- 
haps not  of  their  own  choosing ;  for  which  they  are  answerable,  at  least 
to  the  value  of  their  own  share.  And  the  same  doctrine,  though  not 
supported  by  such  considerations  of  hazard,  was,  in  modem  times,  ap- 
plied to  the  case  of  a  brewery  held  in  common*  Which  of  these  rules 
ought  now  to  prevail  in  this  united  country,  it  might  be  presumptuous  to 
say.  But  it  may  be  necessary  to  reconcile  them  in  some  future  case,  in 
which  the  property  comes  to  be  mixed,  and  persons  of  both  countries 
concerned  in  the  same  vessel.  Perhaps  the  course  followed  in  England 
may  be  followed  on  the  same  principles  of  equity,  which  havo  recom- 
mended it  to  adoption  by  the  Court  of  Chancery  in  England,  as  a  measure 
of  less  harshness,  and  less  attended  with  peril,  than  the  remedy,  which 
we  have  long  used."  I  Bell,  Comm.  B.  3,  Pt  1,  ch.  4,  $  1,  p.  503,  5th 
edit  See  also  Jacobsen's  Sea  Laws,  by  Frick,  ch.  3,  p.  40  to  p.  43,  edit. 
1818.  But  see  The  Elizabeth  &  Jane,  1  Wm.  Robins.  New  Adm.  R. 
27a 

1  Godolphin,  Adm.  Jurisd.  43 ;  Laws  of  the  Sea,  ^  259,  edit  1705 ;  De 
Lovio  V,  Boit,'2  Gallis.  R.  470,  note  (7) ;  Roughton's  Articles,  Art  1633 ; 
Gierke's  Praxis,  p.  145,  edit  179a 
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tkm  as  rightfu],  although  they  have  been  practically 
ecHDpelled  to  surrender  it  under  the  imposing  au- 
thority of  the  Courts  of  common  law. 

^  439.  In  America  a  strong  disposition  has  been 
manifested  to  assert  the  right  and  duty  of  Courts  of 
Admiralty  to  decree  a  sale  of  the  ship  in  cases  of  an 
equal  division  of  voices  and  interests,  as  to  undertak- 
ing a  particular  voyage  or  adventure.  It  has  been 
recognised  upon  several  occasions,  as  being,  within 
the  true  scope  of  the  Constitution  of  the  United  States, 
a  case  of  admiralty  and  maritime  jurisdiction ;  and  it  is 
sustained  by  reasoning,  which  it  is  difficult  to  overturn, 
unless  by  striking  out  of  the  commission  the  whole  au- 
thority of  the  Admiralty  in  cases  of  controversies  be- 
tween partowners;  and  also  by  disregarding  the  com- 
mon usages,  which  have  prevailed  among  maritime  na- 
tions from  an  early  period,  and  which  constitute  the  basis 
of  the  general  maritime  law,  as  well  as  of  the  positive 
codes,  which  affirm  and  enforce  it.^     The  right  to  order 


1  Ante,  §  435, 436, 437,  and  note  (2),  p.  612.— In  the  case  of  Skrine  v.  The 
Sloop  Hope,  (Bee's  Adm.  R.  p.  2,)  Judge  Bee  decreed  a  sale  of  a  ship  upon 
m  petition  of  one  partowner  against  another  partowner.  But  the  question 
was  very  elaborately  discussed  on  both  sides  by  very  able  counsel,  in 
the  case  of  Davis  &  Brooks  v.  The  Brig  Seneca,  (Gilpin,  R.  p.  10.)  The 
learned  Judge  of  the  District  Court  (Judge  Hopkinson)  pronounced  an 
opinion  against  the  jurisdiction  of  the  Court  to  decree  a  sale,  the  case 
being  that  of  the  partowners  being  equally  divided  in  opinion,  and  each 
wishing  to  employ  the  brig  upon  a  distinct  voyage.  Upon  appeal,  Mr. 
Justice  Washington  reversed  the  decree,  and  directed  a  sale ;  and  the 
parties  submitted  to  his  decision.  Upon  that  occasion,  Mr.  Justice  Wash- 
ington relied  upon  the  French  Ordinance,  not  as  a  mere  matter  of  posi- 
tive regulation,  but  as  an  exposition  of  the  general  maritime  law ;  and 
afterwards  he  added ;  '*  Having  ascertained  the  true  meaning  of  this 
article  of  the  French  Marine  Ordinance,  its  authority,  or  the  influence, 
which  it  should  have  in  deciding  this  cause,  is  next  to  be  considered. 
It  is  insisted  by  the  counsel  for  the  appellee,  that  this  article  is  nothing 
more  than  a  part  of  the  local  law  of  France,  founded  upon  the  Roman 
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ralty,  and,  indeed,  is  familiar  in  practice,  in  order  to 
prcTent   irreparable    mischiefs   or   impending  losses.^ 


of  that  country.  And  why,  let  me  again  ask,  shall  the  6th  article  of  this 
Code  be  rejected  in  the  case  now  under  consideration?  Neither  justice  nor 
policy  requires  it ;  for  it  is  manifest,  that  the  appellants  must  either  sur- 
render their  property  in  this  vessel,  or  rather  the  fruits  of  it  to  the  ap- 
pellee, or  their  equal  right  to  appoint  the  master,  and  to  decide  upon  her 
destination,  or  that  she  must  remain  idle  in  port,  until  the  subject  in  dis- 
pute is  totally  lost  to  both  the  owners.  There  is  no  other  imaginable 
alternative,  unless  it  be  the  one,  which  the  appellants  ask  for ;  for  if  the 
appellee  may  now  legally  claim  the  right  to  take  this  vessel  to  sea,  and, 
by  giving  security  for  her  safe  return,  may  take  to  himself,  in  exclusion 
of  the  other  partowners,  all  the  earnings  of  the  voyage,  his  right  to  em- 
ploy her,  on  the  same  terms,  as  long  as  she  shall  be  in  a  condition  to  be 
navigated,  will  continue  equally  valid,  and  the  exercise  of  it  can  no  more 
be  denied  then,  than  now.  Suppose,  for  the  purpose  of  further  illustrat- 
ing this  part  of  the  subject,  these  parties  had  filed  cross  petitions,  set- 
ting forth  the  difference  between  them,  respecting  the  appointment 
of  a  master,  and  each  praying  to  be  permitted  to  take  the  vessel  to  sea 
under  the  usual  stipulations ;  since  neither  could  entitle  himself  to  a 
preference,  what  could  the  court  do,  but  dismiss  both  petitions,  and  thus 
leave  the  vessel  unemployed ;  unprofitable  to  both  parties  and  to  the  in- 
terests of  commerce,  and  subject  to  all  the  injury,  to  which  such  a  state 
of  things  would  expose  her.  Yet  this  is  substantially  the  present  case ; 
and  if  the  court  has  no  power  to  decree  a  sale,  it  is  clear,  that  neither  of 
the  parties  can  take  the  vessel  to  sea,  without  a  decree  of  the  District 
Court  authorizing  him  to  do  so.  Upon  the  whole,  considering  the  article 
of  the  French  Code,  which  has  so  oflen  been  referred  to,  as  constituting 
a  part  of  the  maritime  law  of  nations ;  that  it  is  in  itself  a  wise  and 
equitable  provision ;  that  it  is  not  inconsistent  with  the  commercial  state 
of  this  country,  or  with  any  law,  which  should  govern  this  court ;  I  feel 
myself  not  only  at  liberty,  but  bound  to  adopt  and  apply  it  to  the  present 
case ;  and  I  shall,  therefore,  reverse  the  sentence  of  the*  District  Court, 
and  decree  a  sale  of  this  vessel.  My  opinion,  I  acknowledge,  was  very 
diflbrent,  when  this  cause  was  opened,  from  that  which  I  now  entertain. 
I  bad  read  that,  which  was  pronounced  in  the  District  Court  by  the  learn- 
ed judge  of  that  Court,  with  an  entire  conviction  of  its  correctness.  But 
the  new  evidence,  which  has  been  introduced  in  this  court,  presents,  in 
at  least  one  most  essential  particular,  a  different  case  from  that,  which 
was  submitted  to  the  view  of  that  court."  Brooks  dt  Davis  v.  The  Sen- 
eca, 18  American  Jurist,  Jan.  1838,  p.  486,  492,  493, 4^.    The  decisions 

(1)  Ibid. 
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disposing  of  the  question,  for  a  Court  of  Common 
Law  to  assert,  upon  its  own  mere  dictum^  without 
anj  reasoning  in  support  of  it,  that  the  Court  of 
Admiralty  has  a  right,  in  cases  of  disputes  between 
partowners  of  ships,  to  take  a  stipulation,  but  not  to 
order  a  sale.  Such  language  would  seem  more  like 
an  edict  than  a  judgment,  and  to  promulgate  an  arbitrary 
distinction,  rather  than  a  rational  interpretation  of  the 
jurisdiction  of  another  court. 

^  440  Having  thus  considered  the  rights,  duties, 
obligations,  and  liabilities  of  partowners,  as  between 
themselves,  in  respect  to  the  repairs,  possession,  and 
employment  of  the  ship,  and  the  authority  of  the  ma- 
j(mty  to  direct  and  control  the  same,  let  us  now  pro- 
ceed to  examine  some  other  rights,  duties,  obliga- 
tions, and  liabilities,  arising  from  the  same  relation, 
when  all  the  partowners  act  together  by  common 
consent  for  their  mutual  interest.  In  the  first  place, 
it  may  be  convenient,  here,  to  consider  the  rights  and 
remedies,  where  one  or  more  or  all  of  the  partown- 
ers, by  common  consent,  are  employed  in  the  gen- 
eral concerns  of  the  ship,  or  of  a  part  thereof,  and 
expend  moneys,  or  contract  debts  on  account  thereof. 
There  can  be  no  doubt,  that,  in  such  cases,  all  the 
partowners  are  bound  to  contribute  and  pay  their  re- 
spective shares  of  such  expenditures,  and  that  all  of 
them  are  liable  in  solido  for  the  unpaid  debts  .so  pro- 
perly incurred  on  the  joint  account.^  But  the  question 
may  arise,  whether  this  is  a  mere  personal  charge, 
or  whether  the  respective  partowners  have  also  a  lien 


1  Ante,  §  419,  420 ;  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  8,  p.  7Q,  5th  edit ; 
Collyer  on  Partn.  B.  5,ch.  4,  §  4,  p.  811,  812,  2d  edit;  1  Montagu  on 
Partn.  B.  2,  ch.  1 
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^  442.  But  the  question  here  propounded  is  intended 
to  apply  to  the  case  of  expenditures,  advances,  and  debts, 
incurred  on  account  of  the  ship  by  the  partowners,  mere- 
ly in  their  character  as  such,  as  for  example,  for  repairs, 
or  for  outfits  for  a  voyage,  or  by  discharging  existing 
liens  thereon.  Upon  this  question,  different  judicial 
opinions  have  been  expressed  by  eminent  Judges  in 
England  and  in  America.^  Lord  Hardwicke,  upon  the 
most  full  and  deliberate  consideration,  held,  that 
where  any  partow^ner  died  without  paying  his  portion 
of  the  expenses  of  building  and  fitting  out  the  ship, 
the  other  partowners  had  a  specific  lien  on  his  share 
in  the  ship  for  the  moneys,  which  they  had  laid  out, 
and  the  liabilities  they  had  incurred  on  this  account.^  On 
the  other  hand,  Lord  Eldon,  upon  great  consideration, 
overruled  this  decision  of  Lord  Hardwicke,  and 
maintained,  that  there  was  no  lien  in  such  cases  by 
the  partowners  upon  the  shares  of  each  other.' 

iMokrapt,  his  assignees  can  obtain  no  share  of  the  partnership  effects 
until  they  first  satisfy  all,  that  is  due  from  him  to  the  partnership.  The 
cue  of  Smith  vi  De  Silva,  (Cowp.  R.  469,)  is  a  very  entangled  case,  and 
the  facts  stated  in  the  report  are  not  very  clear  or  perspicuous.  It  ap- 
pears, that  De  Silva  had  originally  made  advances,  not  as  partowner  of 
the  ship,  nor  even  as  partner  in  the  adventure,  but  as  a  person  appointed 
by  all  the  partowners  to  manage  the  adventure  for  them,  rather  as  their 
agent,  than  as  their  partner.  He  afterwards  acquired  an  interest  by 
purchasing  a  part  of  the  ship,  and  so  became  a  partner  in  the  adventure ; 
but  he  was  not  an  original  partner.  Smith  v.  De  Silva  may,  therefore, 
have  been  properly  decided,  without  breaking  in  on  the  general  principle, 
to  which  I  have  adverted.''^ 

1  Abbott  on  Shipp.  Pt  I,  ch.  3,  §  9, 10,  p.  76  to  p.  80, 5th  edit ;  CoUyer 
on  Partn.  B.  5,  ch.  4,  §  ],  p.  793, 794,  Ud  edit ;  3  Kent,  Comm.  Lect  43,  p. 
39, 4th  edit ;  1  Montagu  on  Partn.  B.  2,  ch.  1,  and  Id.  App.  note  (z). 

9  Doddington  v.  Hallet,  1  Yes.  R.  497 ;  Abbott  on  Shipp.  by  Shee,  Pt. 
1,  ch.  3,  §  5,  p.  94,  edit  1840. 

3  Ex  parte  Young,  2  Yes.  &  Beam.  R.  342 ;  Ex  parte  Harrison,  2  Rose, 
R.  76.  —  Lord  Tenterden,  (Abbott  on  Shipp.  Pt  1,  ch.  3,  §  10,  p.  79,  note 
(1),  Amer.  Edit  1829,)  in  his  earlier  editions,  stated  his  own  doubts  upon 
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not  any  upon  the  ship,  or  its  proceeds.^  There  seems 
no  little  hardship  in  this  strict  doctrine ;  and  it  forms 
a  marked  contrast  with  that  liberal  policy,  with  which 
the  Court  of  Admiralty,  following  out  the  precepts  of 
the  general  maritime  law,  was  accustomed  to  act,  when 
allowed  the  free  exercise  of  its  own  jurisdiction,  by 
giving  a  lien  on  the  ship  for  all  supplies  and  expen- 
ditures thereon.^ 

^  444.  In  America,  the  same  question  has  occurred, 
and  the  doctrine  of  Lord  Hardwicke  has  been  affirm- 
ed, as  best  founded  in  principle,  and  public  policy, 
and  convenience.'     In  short,  cases  of  this  sort  are 


I  1  Bell,  Comm.  B.  3,  Pt  1,  ch.  4,  §  1,  p.  503  to  505,  5th  edit ;  Colljer  oa 
Partn.  B.  5,  ch.  4,  §  4,  p.  810, 2d  edit ;  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  8, 9, 
10,  p.  76, 77, 78,  5th  edit ;  Ex  parte  Young,  2  Rose,  R.  78,  note;  S.  C.  S 
Yes.  &  Beam.  242. 

*  See  on  this  subject  the  Resolutions  of  the  Pri?y  Counsel  of  England  of 
the  18th  of  Febniaiy,  1632,  assented  to  bj  all  the  Judges,  expressly  affirming 
tiie  jurisdiction  of  the  Admiralty,  in  the  following  terms.  '^  If  a  suit  be  in 
tiie  Court  of  Admiralty  for  building,  mending,  saving,  or  necessary 
▼ictnalling  of  a  ship,  against  the  ship  itself,  and  not  against  any  party 
by  name,  but  such  as  for  his  interest  makes-  himself  a  party ;  no  prohi- 
bition is  to  be  granted,  though  this  be  done  within  the  realm."  Godol- 
phin  on  the  Admiralty  Jurisdiction,  p.  159 ;  Zouch  on  Admiralty  Jurisd. 
p.  122, 123 ;  2  Brown,  Civil  and  Adm.  Law,  p.  78,  79 ;  Sir  Leoline  Jen- 
kin's  Works,  Vol.  2,  p.  76, 80  to  84,  Argument  on  Admiralty  Jurisdictioiu 
See  also  1  Bell,  Comm.  B.  3,  Pt  1,  ch.  4,  §  5,  p^  525, 526, 527, 5th  edit 

3  Mumford  v,  Nkoll,  20  John.  R.  611,  overmKng  the  decision  in  the 
same  case  in  the  Court  of  Chancery,  4  John.  Ch.  R.522* — The  reason- 
ing of  Lord  Hardwicke  was  to  this  eflfect  ^*  No  purchaser  or  assignee 
of  any  share  of  this  ship  is  now  before  me ;  but  merely  the  representa- 
tive of  Thomas  Hall,  who  was  partowner  with  others  in  the  trade  of  this 
ship ;  and  his  representative  is  just  in  the  same  case,  as  he  would  be 
himself;  and  these  general  creditors  are  in  the  same  ease,  having  no 
assignment  or  specific  lien  on  his  share  in  the  ship ;  and  the  rule  of  de- 
termination must  be  exactly  the  same,  as  if  Thomas  Hall  himself  had 
been  before  the  Court,  and  an  account  prayed  against  him.  It  must  be 
admitted,  the  Mp  may  be  the  subject  of  partnership,  as  well  as  any 
thing  else ;  the  use  and  earnings  thereof  being  proper  subject  of  trade^ 
and  the  letting  a  ship  to  freight  as  much  a  trade  as  ai^  other.  Then  it 
appears  plainly  to  be  a  partnership  among  them,  and  the  diip  itself  to  bo 
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accomplish  the  enterprise,  are  deemed  to  be  made  on 
joint  account,  and  intended  to  be  governed,  as  to  rights 
and  liens,  by  the  rules  of  strict  parmerships.  After 
all,  there  would  seem  to  be  intrinsic  equity  in  the  doc- 
occasion  he  said ;  '*  The  decree  appealed  from  considers  the  appellant 
And  Stilwell  to  have  been  owners  as  tenants  in  common,  in  equal  moi^ 
ties,  of  the  brig  Phoenix,  and  that  they  were  special  partners,  and  had  a 
joint  Interest  in  the  cargo  and  voyage ;  and  that  that  partnership  was  one 
entire  and  distinct  concern,  unconnected  with  any  former  partnership,  in 
any  former  voyage,  in  any  other  vessel ;  and  it  was  decreed,  that  a  master 
should  state  an  account  between  the  respondents,  as  assignees  of  StilweU, 
and  the  appellant,  in  respect  to  the  brig  Phcsnix,  and  her  cargo  and  voyage, 
end  that  Uie  appellant  be  charged  with  a  moiety  of  the  net  proceeds  of  the 
brig  sold  at  Havanna,  and  with  a  moiety  of  the  net  proceeds  of  the  freight 
and  cargo  of  the  brig  on  the  voyage,  or  so  much,  if  any,  of  the  net  proceede 
«f  the  moiety  of  the  freight  and  cargo,  as  shall  appear  due  to  the  respond- 
ents, as  such  assignees,  after  deducting  the  balance,  if  any  found  due  to  the 
appellant  from  Stilwell,  on  an  account  to  be  taken  and  stated  between  them, 
in  respect  to  their  joint  concern  in  the  said  freight,  and  cargo,  and  ad- 
venture, after  all  just  allowances  between  them,  in  respect  to  such  joint 
concern,  are  made.  In  other  words,  the  decree  considers  the  appellant 
and  Stilwell  as  joint  owners  and  partners,  in  regard  to  the  cargo  and 
fireight,  and  directe  the  amount  to  be  stated  on  tl^at  principle,  ccmfining 
that,  however,  to  the  particular  voyage  and  concern  of  the  brig  Phoenix ; 
and  it  considers  them  tenants  in  common  of  the  vessel  itself,  and  renders 
the  appellant  liable  for  the  net  proceeds  of  the  sale  of  the  brig,  denying 
to  the  appellant  a  right  to  reimburse  himself  out  of  those  proceeds,  how- 
ever the  accounts  between  the  a[^llant  and  Stilwell  may  stand,  either 
as  regards  that  voyage,  or  other  concerns  and  voyages  in  other  vessels. 
I  put  out  of  consideration,  at  once,  the  inquiry,  whether  the  appellant 
knew  of  the  assignment  to  the  respondents  of  Stilwell's  interest  in  the 
brig,  when  he  requested  Captain  Green  to  consign  to  him  the  proceeds 
of  the  brig  and  cargo,  because  there  is  no  complaint  of  the  sale  of  the 
brig,  which  was  made  in  pursuance  of  instructions  originally  given,  and 
which  never  were  revoked;  and  because  the  appellant^s  right  depends 
on  legal  principles,  and  not  upon  the  circumstance,  that  he  has  those 
proceeds  in  his  possession.  The  question  simply  is,  has  he  a  right  to 
hold  them  subject  to  the  inquiry  into  the  general  balance  of  his  account, 
either  in  relation  to  that  particular  adventure,  or  in  relation  to  other  and 
similar  adventures  ?  In  short,  under  the  facts  and  circumstances  of  this 
case,  are  the  proceeds  of  the  vessel  to  be  regarded  as  partnership  prop- 
erty, either  as  regards  the  voyage  of  the  Phoenix,  or  other  and  similar 
voyages  in  other  vessels?  I  understand  the  Chancellor  as  admittingi 
that  the  case  of  Doddington  v.  Hallet,  (Yes.  sen.  497,)  ia  directly  of- 
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do  not  intend  to  rely  solely  upon  the  personal  respon- 
sibility of  each  other  to  reimburse  themselves  for 
expenses  and  charges,  incurred  upon  the  common 
property  for  the  common  benefit ;  but  that  there  is  a 


to  be  held  in  joint-tenancy.  And  the  facts  of  the  agreement  to  build 
the  ship  at  their  joint  expense,  in  proportion  to  their  shares,  and  the 
agreement  to  fit  her  oot,  manage  and  victual  her,  for  the  East  India 
Company,  formed,  in  his  judgment,  suoh  a  community  of  interest,  as  to 
constitute  that  a  partnership  transaction,  in  relation  to  those  subjects ; 
and  thus  a  specific  lien  was  acquired  by  those,  who  contributed  more 
than  their  shares,  against  the  share  of  the  one,  who  contributed  less  than 
his  proportion.  This  case  derives  strong  confirmation  from  the  case  of 
Smith  V.  De  Silva  and  others,  (Cowp.  R.  469,)  in  which  it  was  decided, 
upon  an  issue  out  of  Chancery,  that  the  interest  of  partowncrs  in  a  ship, 
and  in  the  profits  and  loss  of  an  adventure,  undertaken  by  their  mutual 
consent,  is  not  affected  by  the  bankruptcy  of  one  of  them  taking  place 
after  the  commencement  of  the  voyage,  although  he  has  not  paid  his 
full  share  of  the  outfit  Lord  Mai^eld,  in  giving  the  opinion  of  the 
Court,  held,  that  if  the  other  partners  had  been  obliged  to  discharge  the 
amount  of  the  notes,  which  remained  unpaid  at  the  time  of  the  bank- 
ruptcy, the  assignees  roust  have  allowed  the  other  partners  the  full  sum 
paid  for  the  bankrupt,  and  would  have  come  against  them  only  for  the 
balance  due  to  him,  if  any.  Mr.  Abbott,  in  commenting  upon  this  case, 
says,  it  seems  to  have  been  considered  that  parte wners  of  a  ship  might 
have  a  lien  on  each  other's  shares  of  a  ship,  as  partners  in  trade  have  on 
each  other's  shares  of  their  merchandise.  And  in  the  tliird  edition  of 
his  Treatise,  p.  94,  he  says ; '  It  is  true,  indeed,  that  as  long  as  the  ship 
continues  to  be  employed  by  the  Same  persons,  no  one  of  them  can  be 
entitled  to  partake  of  the  profits,  until  all  that  is  due,  in  respect  to  the 
part  he  holds  in  the  ship  has  been  discharged.'  And  again,  after  citing 
the  case  of  Doddington  v.  Hallet,  without  a  word  of  disapprobation,  in 
p.  96,  he  says ;  *  This  usage,  or  course  of  trade,  I  apprehend  to  be,  to 
charge  the  assignee  or  purchaser  in  account  for  the  outfit,  and  other  ex- 
penses incurred,  in  respect  of  the  voyage,  of  which  he  is  entitled,  in 
consequence  of  his  purchase,  to  share  the  profits,  which  can  only  be  the 
voyage  in  prosecution  at  the  time  of  the  purchase ;  but  not  to  carry  back 
the  charge,  as  against  him,  to  the  expense  of  any  antecedent  adventure, 
from  which  he  can  derive  no  profit'  The  cases  cited  by  the  Chancellor, 
and  on  which  he  has  relied,  to  establish  a  contrary  doctrine,  do,  undoubt- 
edly, strongly  impugn  the  authority  of  Doddington  v.  Hallet,  though  I 
must  be  allowed  to  say,  that  the  case  Ex  parte  Parry,  (5  Ves.  jr.  575,)  is 
very  distinguishable,  and  does  not  oppose  Lord  Hardwicke's  opinion.  It 
is,  however,  to  be  observed,  that  all  the  cases,  on  which  the  decree  is 
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place  and  dispossess,  to  be  exercised  at  the  sole  pleas- 
ure of  the  majority,  if  the  master  or  other  officer  is  a 
mere  stranger ;  yet  if  he  is  a  partowner,  the  Court 
commonly  requires  some  reasonable  ground  to  be 
stated  therefor.^ 

§  446.  It  often  becomes  a  matter  of  important  in- 
quiry, to  what  extent  the  implied  authority  of  one 
partowner  extends  to  bind  the  others  in  the  concerns  of 
the  ship,  when  there  is  no  real  disagreement  among 
them,  which  affects  their  respective  rights.*  As  to  this, 
we  have  seen,  that  one  partowner  may  bind  the  others 
by  his  contract  for  repairs  and  materials  and  ex- 
penses of  outfits  by  implication,  when  there  is  no 
known  disagreement  among  them,  and  there  is  an 
acquiescence  in  what  is  done,  or  is  doing.'  But  there 
are  certain  other  authorities,  which  do  not  arise  by 
implication  of  law  under  ordinary  circumstances ; 
and,  therefore,  such  authorities,  whether  exercised  by 
a  ship's  husband,  or  by  a  mere  partowner,  will  not  bind 
the  other  owners,  unless  there  is  either  direct  proof,  or 
a  strong  presumption,  that  they  have  been  positively 
conferred  upon  them.  Thus,  for  example,  neither 
the  ship's  husband,  nor  any  partowner,  as  such,  has  a 
right  to  insure  the  ship,  or  to  borrow  money,  on 
account  of  the  owners,  or  of  other  partowners ;  *  or 
to  pledge  their  shares  in  the  ship  for  the  expenses 
of  a  law  suit.* 


1  The  New  Draper,  4  Rob.  Adm.  R.  287, 290, 291. 
s  Ante,  §  419. 

3  Ante,  §  419, 421 ;  Davis  v.  Johnson,  4  Sim.  R.  539. 

4  French  v.  Backhouse,  5  Burr.  R.  2727 ;  Campbell  v.  Steen,  6  Dow.  R. 
134 ;  CoUyer  on  Partn.  B.  5,  ch.  4,  §  4,  p.  811,  812, 2d  edit ;  AbboU  on 
Shipp.  Pt  I,  ch.  3,  §  8,  p.  76,  77,  5th  edit ;  Hooper  v.  Lusby,  4  Caftip.  R. 
66 ;  Bell  v.  Humphries,  2  Stark.  R.  345 ;  3  Kent,  Comm.  Lect  45,  p.  157, 
4th  edit;  1  BeU,  Comm.  B.  3,  Pt  1,  ch.  4,  $  1, p.  503, 504,  5th  edit 

»  Ibid. 
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^  448.  MoUoy  has  put  some  curious  cases  of  the 
constructive  ownership,  as  well  as  of  the  constructive 
destruction  of  a  ship,  which  it  may  be  well  to  state  in  his 
own  words.  <<  If  a  ship  be  Inrdien  up  or  taken  in  pie- 
ces, with  an  intent  to  convert  the  same  to  other  uses ; 
if  afterwards,  upon  advice  or  change  of  mind,  she  be 
rebuilt  with  the  same  materials ;  y^t  this  is  now  an- 
other, and  not  the  same  ship ;  especially  if  the  keel 
be  ript  up  or  changed,  and  the  whde  ship  be  once 
all  taken  asunder  and  rebuilt,  there  determines  th^ 
partnership,  quoad  the  ship.  But  if  a  ship  be  ript  up 
in  parts,  and  taken  asunder  in  parts,  and  repaired  in 
parts ;  yet  she  remains  still  the  same  vessel,  and  not 
another ;  nay,  though  she  hath  been  so  often  repair- 
ed, that  there  remains  not  one  stick  of  the  original 
fabric.  If  a  man  shall  repair  his  ship  with  plank  oi 
other  materials  belonging  to  another;  yet  the  ship 
maintains  and  keeps  her  first  owners.  But  if  a  man 
take  plank  and  materials  belonging  to  another,  and 
prepared  for  the  use  of  shipping,  and  with  them 
build  a  ship,  the  property  of  the  vessel  follows  the 
owners  of  the  materials,  and  not  the  builder.  But  if 
a  man  cut  down  the  trees  of  another,  or  takes  timber 
or  planks  prepared  for  the  erecting  or  repairing  of  a 
dwelling-house,  nay,  though  some  of  them  are  for 
shipping,  and  builds  a  ship,  the  proper^  follows  not 
the  owners,  but  the  builders."^ 

§  449.  Partowners  being  tenants  in  common,  one 
or  more  of  them  cannot  maintain  any  action  at  the 
common  law  against  the  others  for  detaining,  or  even 
for  forcibly  carrying  away  the  ship;^  but  they  may  for 


>  Molloy,  de  Jure  Marit  B.  2,  ch.  1,  §  6, 7. 

2  Molloy,  de  Jure  Marit  B.  2,  ch.  1,  §  2;  Abbott  on  Shipp.  Pt.  1  ch.  3, 
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may  entitle  each  partowner  to  maintain  an  action  at 
law  for  such  share ;  and  if  that  should  fail,  or  be 
found  inadequate,  it  will  entitle  him  to  maintain  a 
separate  bill  in  equity  for  an  account  thereof,  without 
making  the  other  partowners  parties.^ 

§  450.  This  duty  to  account  for  all  the  earnings 
and  profits  is  so  manifestly  a  dictate  of  general  jus- 
tice, that  it  must  naturally  find  a  place  in  the  juris- 
prudence of  every  civilized  country.  It  is  fully  re- 
cognised in  the  Roman  law ;  and  in  the  modem 
jurisprudence  of  continental  Europe.*  The  Roman 
law  applies  to  all  cases  of  this  sort  the  common  rule  of 
partnership.  The  Digest  says  ;  Si  Actor  impensas  alt" 
quas  in  rem  communem  fecit^  sive  socius  ejus  solusj 
aliquid  ex  ea  re  lucratus  estj  velut  operas  servij  merce- 
desve ;  hoc  judicio  eorum  omnium  ratio  habetur.  Sive 
autem  locando  Jundum  communem^  sive  colendoy  de 
fundo  communis  quid  socius  consecutus  sit^  commutd 
dividundo  judicio  tenehitur?  Again  the  Code  says; 
Item  eorum  etiam,  qu(B  vobis  permanent  communia, 
fieri  divisionem  providebit;  tum  sumpiuum^  (si  quia 
de  vobis  in  res  communes  fecit,)  quam  Jructuum.*  The 
reason  given  is  ;  Ut  in  omnibus  aequabilitas  servetur.^ 


1  Ouston  V.  Ogle,  13  East,  R.  538;  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  13, 
p.  81,  82,  5th  edit ;  CoUyer  on  Partn.  B.  5,  ch.  4,  §  4,  p.  812j  2d  edit-- 
The  case  of  Ouston  v.  Ogle,  13  Elast,  R.  538,  was  a  case,  where  a  suit 
at  law  for  a  share  of  the  neat  profits  was  brought,  under  an  agreement  of 
this  sort,  by  one  partowner  against  the  ship's  husband,  who  was  also  a 
partowner,  and  was  successfully  maintained.  The  case  of  Wilson  «. 
Cutting,  10  Bing.  R.  436,  and  Servante  v.  James,  10  Bam.  &  Cresw.  410, 
turned  upon  similar  considerations. 

9  1  Valin,  Comm.  Liv.  2,  tit  8,  art  5,  p.  578,  edit  1766. 

3  Dig.  Lib.  10,  tit  3, 1.  1 1 ;  Id.  1.  6,  §  a. 

4  Cod.  Lib.  3,  tit  37,  L  4. 
9  Ibid. 
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seem  to  be  of  any  importance  to  dwell  upon  them, 
or  even  to  enumerate  them  in  detail.  But,  here,  again, 
we  must  not  assume,  as  a  matter  of  course,  that  any 
one  or  more  of  the  partowners  is  entitled,  at  the  com- 
mon law,  to  a  compensation  for  losses,  sustained  by  the 
negligence  or  misconduct  of  the  others  in  the  manage- 
ment of  the  common  property,  where  no  special 
agency  has  been  assumed,  simply  because  the  Roman 
law  or  the  French  law  would  seem  in  the  like  cases  to 
justify  it ;  ^  for  the  common  law  authorities  have  not 
as  yet  recognised  any  such  general  doctrine ;  and 
some  of  them  may,  perhaps,  be  thought  to  point  to  a 
different  conclusion.^ 

^  463,  We  may  conclude  this  head  with  the  con- 
sideration of  the  question,  how  far  partowners  are 
bound  by  the  statements  or  admissions  of  each  other, 
where  neither  of  them  is  the  common  agent  of  the 
ship,  or  the  separate  agent  of  any  one  partowner  of 
the  ship.  We  have  already  seen,  that  the  statements 
and  admissions  of  one  partner,  during  the  continu- 
ance of  the  partnership,  will  bind  the  others  as  evi- 
dence, according  to  the  common  law.^  But  the  same 
doctrine  has  never  been  applied  to  the  case  of  part- 
owners.*  The  reason  sometimes  assigned  for  this 
distinction  is,  that  in  case  of  a  partnership,  every  man 
knows,  who  his  partner  is.  But  when  one  partowner 
sells  his  share,  the  remaining  partowners,  not  being 
privy  to  the  instrument,  by  which  the  new  partowner 
is  created,  may  bo  entirely  ignorant  of  the  fact,  who 


1  Pothier,  de  Societe,  d.  190. 
a  Ante,  §  450,  451. 

3  Ante,  §  450. 

4  Collyer  on  Partn.  B.  4,  ch.  4,  §  5,  p.  819,  820,  2d  edit ;  Jaggen  v. 
Binnings,  1  Stark.  R.  64. 
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omitted,  it  is  ordinarily,  upon  the  technical  rules  of 
pleading  at  the  common  law,  fatal  to  the  mainte- 
nance of  the  suit ;  for  by  those  rules  all  the  contract* 
ing  parties,  who  are  plaintiffs,  are  positively  required 
to  join  in  the  suit.^  In  cases  of  tort  a  more  mitigated 
doctrine  prevails ;  for  while  all  the  partowners  are  at 
the  common  law  required  in  strictness  to  join  in  every 
suit  for  any  tort,  committed  against  the  common  proper- 
ty ;  nevertheless,  the  omission  to  join  any  one  or  more 
of  them  can  be  taken  advantage  of  only  in  a  preliminary 
stage  of  the  suit  by  a  plea  in  abatement ;  and  if  no  such 
plea  is  filed  in  the  cause,  it  is  a  waiver  of  the  objection, 

1  Abbott  on  Ship.  Pt  1,  ch.  3,  §  14,  p.  82,  5th  edit. ;  CoUyer  on  Partn. 
R  5,  ch.  4,  §  6,  p.  820,  821,  822, 2d  edit ;  1  Bell,  Comm.  B.  3,  Pt  1,  ch. 
4,  §  5,  p.  519,  520,  5th  edit ;  Skinner  o.  Stocks,  4  Barn.  &  Aid.  436, 437 ) 
1  Chitty  on  Plead,  p.  6,  7, 8, 3d  edit ;  Baker  o.  Jewell,  6  Mass.  R.  460 ; 
Coll.  on  Part  B.  3,  ch.  5,  §  1,  p.  461, 462, 2d  edit;  1  Mont  on  Part  B.  2,  ch.  1. 
—  There  may,  perhaps,  be  an  exception  where  one  partowner  has  received 
his  own  share  of  the  money  due  on  the  contract,  or  has  released  his 
claim  to  it  At  least.  Lord  Tenterden,  in  his  work  on  Shipping,  puts  the 
case  as  open  for  consideration  at  the  comnK>n  law.  There  is,  however, 
some  reason  to  doubt,  whether  in  such  a  case  the  remedy  of  the  other  part- 
owners  is  not  exclusively  in  Equity.  Lord  Tenterden  has  stated  the  whole 
doctrine  in  the  following  terms ;  **  In  the  case,  however,  of  an  action  for 
the  freight  of  goods  conveyed  in  a  general  ship,  all  the  partowners  ought 
to  join,  or  if  they  do  not,  the  defendant  may  avail  himself  of  the  objec- 
tion by  evidence  at  the  trial,  and  without  plea  in  abatement,  according 
to  the  general  rule  of  law,  and  the  distinction  between  contracts  and 
wrongs ;  unless,  perhaps,  some  one  should  have  received  his  own  share, 
or  have  released  his  claim  to  it  The  necessity  of  all  the  partowners 
joining  as  plaintiffs  in  the  suit,  in  this  case,  is  founded  upon  the  consider- 
ation, that  all  of  them  are  partners  with  respect  to  the  concerns  of  the  ship ; 
and  upon  this  consideration,  the  present  Lord  Chancellor,  (E3don)in  a  case 
of  bankruptcy,  wherein  it  appeared,  that  the  owners  of  a  ship,  upon  a  set- 
tlement of  accounts  with  the  master,  who  had  become  a  bankrupt,  were 
indebted  to  him,  and  that,  on  the  other  hand,  he  also  was  indebted  to 
some  of  them  severally  upon  separate  and  distinct  concerns,  refused  to 
allow  the  latter  to  set  off  their  respective  demands  against  the  claim  of 
his  assignees  for  their  shares  of  the  general  debt"  Abbott  on  Shipp.  Pt 
1,  c.  3,  §  14,  p.  82, 5th  edit ;  Ex  parte  Christie,  10  Yes.  105;  Collyer  on 
Partn.  B.  5,  ch.  4,  §  6,  p.  821, 822. 
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separation  as  to  the  plaintiffs.  And  yet  a  different 
rule  prevails,  even  in  cases  of  contract,  as  to  the  par- 
ties, who  are  defendants  in  the  suit ;  for  in  the  latter 
cases,  the  objection  of  the  nonjoinder  of  all  the  proper 
contracting  parties  to  the  contract  as  defendants  can 
be  taken  advantage  of,  {as  in  the  case  of  torts,)  by  a 
plea  in  abatement  only,  and  not  upon  the  trial  of 
the  merits.^ 

§  455.  In  the  next  place,  as  to  the  rights  and  rem- 
edies by  third  persons  against  partowners  of  ships. 
These  properly  are  divisible  into  those  arising  from 
contract,  or  those  arising  from  tort.  In  cases  of  con- 
tract, by  the  common  law,  all  the  partowners  are 
liable  in  sotido  to  the  other  contracting  party  for  the 
entirety  of  the  debt  or  obligation,  whether  the  con- 
tract be  directly  made  by  one  or  more  of  the  part- 
owners  with  the  consent  of  all,  or  be  made  through 
the  instrumentality  of  the  master  of  the  ship,  or  of  the 
ship's  husband,  or  of  any  other  agent.^  There  is  an 
exception,  indeed,  which  stands  entirely  in  harmony 
with  the  general  rule  ;  and  that  is,  where  an  exclusive 
credit  is  knowingly  and  intentionally  given  to  one  or 
more  of  the  partowners,  or  to  the  master,  or  the  ship's 
husband,  or  any  other  agent ;  for  in  such  cases,  as  it  is 


1  Abbott  on  Shipp.  Pt  1,  cb.  3,  §  15,  p.  82,  83,  5th  «dit. ;  1  Montagu 
on  Partn.  B.  2,  ch.  1 ;  Rice  v.  Shute,  5  Burr.  R.  2611 ;  Serg.  William's 
note  (1)  to  Eccleston  &  Wife  v.  Clipeham,  1  Saund.  R.  153,  154 ;  Collyer 
on  Partn.  B.  5,  ch.  4,  §  6,  p.  822,  2d  edit ;  Id.  B.  3,  ch.  5,  §  2,  P-  496,  497 ; 
Id.  §  5,  p.  513 ;  Wright  r.  Hunter,  1  East,  R.  20. 

2  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  15,  p.  83, 84, 5th  edit ;  3  Kent,  Coram. 
Lect  45,  p.  155,  156,  4th  edit;  1  Bell,  Coram.  B.  3,  Pt.  1,  ch.  4,  §  5,  p. 
520,  529,  537,  5th  edit ;  Collyer  on  Partn.  B.  5,  ch.  4,  §  6,  p.  817,  818, 
2d  edit ;  Rich  r.  Coe,  Cowp.  R.  636 ;  Bladney  v.  Ritchie,  1  Stark.  R. 
338 ;  Westerdell  v.  Dale,  7  Terra  R.  306 ;  1  Montagu  on  Partn.  B.  2, 
ch.  1. 
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trial   upon  the  merits;    but  was    pleadable  only  in 
abatement. 

^  466,  The  French  law  does  not  agree  with  the 
common  law  in  making  partowners  liable  in  sclido 
for  all  the  debts  contracted  upon  account  of  the  ship, 
or  other  common  property,  even  when  the  contract 
is  made  by  all,  or  in  the  name  of  all,  of  them.  But 
it  restricts  the  liability  of  each  partowner  to  the  pay- 
ment of  his  own  share  or  proportion  thereof,  unless 
all  expressly  agree  to  be  bound  in  sclido?     In  this 


1  Pothier,  de  Society,  n.  187 ;  Emerigon,  Traits  des  Assur.  Tom.  2,  ch. 
4,  §  11,  pu  456,  edit  178S. —  The  law  of  Louisiana  is  the  same  as  the 
law  of  France  on  this  subject  David  v.  Eloi,  4  Miller,  Louis.  R.  106; 
3  Kent,  Comm.  Lect  45,  p.  156, 4th  edit ;  Civil  Code  of  Louisiana  (1825)^ 
art  2796.  Mr.  Justice  Porter,  in  delivering  the  opinion  of  the  Court  in 
David  r.  Eloi,  (4  Miller,  Louis.  R.  106,)  referring  to  the  case  of  Kimball 
V.  Blanc,  said ;  *'  In  the  opinion  delivered  in  that  case,  the  court  took  oc- 
casion to  say,  that  as  to  the  law  previous  to  the  adoption  of  the  Louisia- 
na Code  we  were  not  left  in  doubt,  since  the  decision  in  the  suit  of 
Carrol  v.  Waters.  It  was  there  settled,  that  joint  owners  of  steamboats  were 
only  responsible  for  their  virile  share.  That  case  was  decided  on  the 
definition  given  in  the  Code  of  Louisiana  of  a  particular  partnership,  and 
it  is  so  expressly  stated  in  the  opinion.  The  majority  of  the  court  being 
unable  then,  as  they  are  now,  to  distinguish  between  the  joint  owners  of 
a  steamboat,  and  the  joint  owners  of  a  house  or  of  a  plantation.  It  is  an 
association,  which  relates  to  a  specified  thing,  and  to  the  use  to  be  deriv- 
ed therefrom.  Civil  Code,  990,  art  12.  The  correctness  of  the  construc- 
tion was  supposed  to  be  fortified  by  a  reference  to  the  rules  prevailing  in 
the  greater  number  of  commercid  countries  in  relation  to  the  responsi- 
bility of  joint  owners.  And  so  it  appears  to  be.  For  after  all,  that  has 
been  said  in  the  argument  of  this  cause,  it  is  quite  clear,  they  are  not  re- 
sponsible in  solido,  as  they  were  in  the  Roman  law.  By  the  statutes  of 
the  majority  of  the  commercial  nations  of  Europe,  owners  of  vessels  are 
discharged  from  all  responsibility  by  surrendering  their  interest  in  them. 
This  court  does  not  profess  to  understand,  how  the  partowner  of  a  ship, 
who  can  free  himself  from  responsibility  for  a  debt,  which  may  be  ten 
times  as  great  as  his  share  in  the  vessel,  by  abandoning  that  share  to  the 
creditor,  can  be  considered  as  personally  responsible  in  solido  for  the 
whole  debt  It  thinks  with  Emerigon,  Uiat  his  obligation  is  more  real 
than  personal ;  and  that  it  depends  on  the  amount  of  interest  he  hai  in 
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all  cases  chargeable  only  according  to  their  respective 
interests  in  the  ship.^ 


I  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  15,  p.  84, 5th  edit ;  Vinn.  ad  Peckium, 
p.  155,  note  (a),  tit  De  Exercit  Act  edit  1647 ;  Van  Leeuwen,  Comm.  on 
Roman-Dutch  Law,  B.  4,  ch.  2,  §  9.  —  Van  Leeuwen,  in  his  Commenta- 
ries, says ;  "  A  creditor,  who  had  transactions  with  any  one,  to  whom  a 
ship  was  trusted  by  an  owner,  or  who  was  placed  by  his  master  as  factor 
or  manager  of  any  merchandise  concerning  the  ship,  or  such  merchan- 
dises alone,  such  creditor  anciently  had  the  option,  whether  he  would 
call  upon  the  owner  of  the  ship,  or  his  substitute,  the  merchant,  or  his 
manager,  for  payment,  and  prosecute  them  at  law ;  and  if  there  were  sev- 
eral owners  or  merchants,  in  that  case  each  of  them  was  bound  for  the 
whole.  But  this  usage  has  not  been  adopted  among  us,  it  being  prejudi- 
cial to  trade ;  and  one  is  obliged  always  to  call  upon  the  owners,  or  the 
merchants  themselves,  and  sue  them  at  law.  Neither  is  it  in  use  in  Hol- 
land, (where  trade  is  at  present,  and  has  for  a  long  time  since  been  pros- 
perous) ;  viz.  that  where  there  are  many  owners  and  partners,  each  shall 
be  bound  for  the  whole.  But,  on  the  contrary,  it  was  introduced,  that 
many  joint  owners  of  a  ship  together  may  not  be  called  upon  for  pay- 
ment further  than  for  the  value  of  the  ship,  and  the  amount  of  the  prop- 
erty, which  she  contains ;  and  each  is  bound  separately,  and  no  further 
than  for  his  respective  share  in  the  trade ;  and  it  is  sufficient  if  they  de- 
liver and  bring  up,  what  they  have  in  common,  in  satisfaction  of  the  de- 
cree for  the  whole ;  and  so  it  was  decreed  in  the  hi^  court  of  Holland.** 
Van  Leeu wen's  Comm.  B.  4,  c.  2,  §  9,  English  Translation,  London,  1820, 
p.  320.  Vinnius  in  his  Commentaries  on  Peckius,  De  Exercit  Actione, 
(Lex.  4),  p.  155,  edit  1647,  says ;  '*  Si  plures  sint,  qui  navemexerceant,  pla- 
cet singulos  ex  contractu  magistri  in  solidum  teneri ;  idque  hac  ratione,  ne 
in  plures  adversaries  distringatur,  qui  cum  uno  contraxit  (1. 1,  par.  ult  et 
1.  2,  hoc  tit  fac.  1.  et  ancillarum,  27,  §  ult  inf.  de  pecul.)  Quippe  actio  ex- 
ercitoria,  qua  tenentur  exercitores,  ex  solius  magistri  persona  et  facto 
nascitur ;  utpote  cum  quo  solo,  non  cum  ipsis  exercitoribus,  contractum  est 
Cum  igitur  in  plures  dividenda  non  sitobligatio,  qus  in  unius  persona  origi- 
nem  habet,  ne  in  plures  distringatur,  qui  cum  uno  contraxit,  ex  eo  satis 
intelligimus  beneficio  divisionis  hoc  casu  locum  non  esse.  (Bald,  in  rubr. 
C.  eod.  in  fin.)  Idem  est,  si  contractum  sit  cum  plurium  institore.  (1.  habe- 
bat  13,  par.  ult  et  1.  seq.  inf.  de  instit  act)  aut  cum  servo  plurium  volun- 
tate  dominorum  navem  exercente.  (1.  6,  par.  1,  inf.  hoc  tit)  Ceterum  hoc 
jus  apud  Hollandos  receptum  non  est,  apud  quos  singnli  exercitores,  pro 
sua  duntaxat  parte  exercitionis  conveniri  possunt  Neqne  enim  ut  singu- 
li  in  solidum  teneantur,  visum  est  aut  naturali  cquitati  convenire,  que 
satis  habet,  si  pro  suis  singuli  portionibus  conveniantnr ;  neque  publico 
utile  esse,  propterea  quod  deterrentur  homines  ab  ezercendis  oavibus,  si 
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edies  of  third  persons  against  partowners  of  ship 
for  torts  committed  by  them  personally,  or  by  the 
improper  conduct  or  negligence  of  their  agents  in 
the  management  of  the  joint  property.  They  are, 
without  question,  all  responsible  at  the  common 
law,  severally,  as  well  as  jointly,  in  solidoj  for  all 
torts  personally  committed  or  authorized  by  them,  or 
occasioned  to  third  persons  by  the  negligence  of 
one  or  more,  or  all  of  them,  or  by  that  of  the  master 
of  the  ship,  or  ship's  husband,  or  other  agept  thereof; 
but  not  for  the  wilful  or  malicious  acts  of  the  latter.^ 
The  reason  for  this  distinction  between  negligent  and 
wilful  or  malicious  acts  is,  that  neither  the  master 
nor  ship's  husband,  nor  other  agent,  in  doing  such 
wilful  or  malicious  acts,  can  properly  be  deemed  to  be 
acting  within  the  scope  of  the  authority  confided  to 
him  by  the  owners,  in  the  management  of  the  ship  or 
its  concerns ;  but  cases  of  negligence  may,  and  ordi- 
narily do  arise,  in  the  very  course  of  such  manage- 
ment.' The  doctrine  is  clearly  illustrated  in  die 
common  case  of  a  collision  or  running  down  of  shipel 
on  the  high  seas,  or  in  port,  whereby  damage  or  loss  is 
incurred.  If  the  tort  be  by  the  wilful  or  malicious  act 
or  design  of  the  master,  or  aiiy  other  officer  or  agent 
of  the  ship,  the  owners  are  not  liable  therefor;  but 
the  party  only,  who  commits  the  tort.  But  if  it  be 
by  the  negligence  of  the  master,  or  any  other  officer  or 
agent,  then  the  owners  are  liable  therefor  in  solido^ 
jointly  and  severally.     On  the  other  band,  if  a  tort  be 


1  Story  on  Agency,  §  906  to  §  313;  Id.  $  453  to  $  457 ;  Anle^  $  167, 
168 ;  1  Montagu  on  Partn.  R  2,  ch.  1 ;  Low  v.  Mumford,  14  Joka.  R.  496^ 
Patten  v.  Gumey,  17  Mass.  R.  182.  —  Hence  the  suit  may  be  conaiMQcd' 
against  all  of  them,  or  against  any  one  or  nx>re  of  them.    Ibid. 

9  Story  on  Agency,  $308  to  $313;  Id.  $  4S)  to  $  457. 
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their  servants,  and  not  by  themselves,  their  respon- 
sibility was  not  varied,*     Ait  Praetor ;  NauUB^  Caupo- 


1  Story  on  Agency,  §  318 ;  Story  on  Bailm.  §  464, 465 ;  Dig.  Lib.  4,  tit.  9, 
1. 1,  5  3 ;  Heinec.  Pand.  Lib.  4,  tit  8,  §  546, 547, 548 ;  Pothier,  Pand.  Lib.  4, 
tit  9,n.  1,2,8;  1  Domat,  B.  1,  tit  16,  §  1,  art  3,5;  Id.§  2,  art  2;  Id.  §  8, 
art  1. —  Lord  Stair,  in  his  Inatitutes,  (B.  1,  tit  13,  §  3,)  seems  manifestly  to 
have  considered  this  edict  as  introducing,  for  the  first  time,  the  liability 
of  principals  for  the  acts  and  .defaults  of  their  agents,  and  of  making  that 
liability  more  rigid,  in  many  cases,  upon  the  ground  of  public  policy. 
His  language  is ;  ^  In  the  civil  law  there  is  a  depositation  of  a  special 
nature,  introduced  by  the  Edict,  Nauts,  caupones,  stabularii, '  quod  cujus- 
que  salvum  fore  rcceperint,  nisi  restituent,  in  eos  judicium  dabo.'  By 
this  edict,  positive  law  for  utility's  sake  hath  appointed,  that  the  custody 
of  the  goods  of  passengers  in  ships,  or  strangers  in  inns,  or  in  stables^ 
shall  be  far  extended  beyond  the  nature  of  depositation,  which  obliges 
only  for  fraud,  or  supin^  negligence,  them,  who  have  expressly  contracted 
for  their  own  fact  But  this  edict,  for  public  utility's  sake,  extends  it ; 
first,  to  the  restitution  of  the  goods  of  passengers  and  voyagers,  and  .rep- 
aration of  any  loss  or  injury  done  by  the  mariners,  or  servants  of  the  inn 
or  stable.  Whereas,  by  the  common  law,  before  that  Edict,  in  this  and 
such  other  cases,  there  was  no  such  obligement ;  much  less  are  persone 
QQw  gbliged  for  their  bir^d  servapt's  fact  or  fault,  excepts  facts,  wherein 
they  are  specially  intrusted  by  them.  But,  because  the  thefl  and  loss  of 
goods  is  very  ordinary  in  ships,  inns,  and  stables,  therefore  this  Edict  was 
introduced  for  the  security  of  travellers.  Secondly,  the  Edict  extends 
this  obligement,  even  to  the  damage  sustained  by  (the  act  of)  other  pas- 
sengers or  strangers  in  the  ship,  inn,  or  stablej  for  the  which,  the  master 
of  the  ship,  innkeeper,  or  keeper  of  the  stable,  could  be  no  ways  obliged, 
but  by  virtue  of  this  Edict  Thirdly,  they  were  made  liable  for  the  lost 
or  theft  of  such  things  absolutely,  from  which  they  were  free  by  no  dili- 
gence, but  were  not  liable  for  accident  or  force ;  that  is,  sea-hazard  must 
always  be  excepted."  See  also  1  Bell,  Comm.  §  398, 399,  400,  401, 408, 
4th  edit  See  Story  on  Bailm.  §  400,  401,  402,  458,  464,  465,  46a  Thers 
are  certainly  passages  in  the  Digest,  which  make  principals  responsible 
for  the  faults  and  negligences  of  their  agents,  and  servants,  beyond  those 
specially  pointed  out  in  the  Prstor's  Edict  This  responsibility  seemsi 
however,  to  have  been  limited  to  cases,  where  the  principal  was  guilty  of 
some  negligence  in  employing  negligent  and  improper  agents  and  ser* 
vants.  Thus,  in  the  Digest,  the  opinion  of  Pomponius  is  approved. 
Videamos,  an  et  servorum  culpam,  et  quoscunque  induxerit,  prestare  cciDr 
ductor  debeat  ?  Et  quatenus  prestat?  Utrum,  ut  servus  nose  dedat,  an 
vero  suo  nomine  teneatur?  Et  adversus  eos,  quos  induxerit,  utrom  pre- 
stabit  tantum  actiones,  an  quasi  ob  propriam  culpam  tenebitor  ?    Mihi  its 
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causa  ibi  sunt.  Viaiorem  autem  factum  non  priBstat} 
The  same  doctrine  is  also  applied  to  stable-keepers. 
Caupones  autem  et  stabuUsrios  deque  eos  accipiemusj  qui 
cauponam  vel  stahulum  exercentj  Jnstitoresve  eorum.^ 
Eodem  modo  tenentur  caupones  et  stabulariij  quo  exer- 
centes  negoiium  stmm  recipiunt?  And  the  whole  doc- 
trine is  summed  up  in  another  passage,  where  it  treats 
of  the  liability  of  such  principals  for  the  frauds,  de- 
ceits, and  thefts  of  their  agents  or  servants,  without 
their  knowledge.  Item  exercitor  navis,  aut  caupoMB, 
aut  stabulij  de  dolo  aut  Jurto^  quod  in  navi^  aut  caupo- 
na,  aut  stabuloj  factum  erit,  quasi  ex  maUficio  teneri 
videtur^  si  modo  ipsius  nullum  est  maleficium^  sed  alictk- 
jus  eorum,  quorum  opera  navem,  aut  cauponam,  aut  sta-- 
bulum  exercet.  Cum  enim  neque  ex  maleficio,  neque  ex 
contractu,  sit  adversus  eum  constUuta  hcec  actio,  et  ali^ 
quatenus  culpce  reus  est,  quod  opera  malorum  hominum 
uieretur ;  ideo,  quizsi  ex  maUfido,  teneri  videtur.*    Here 


1  Dig.  Dib.  47,  tit  5, 1.  1,  §  6;  Pothier,  Pand.  Lib.  47,  tit  5,  n.  3j  1 
Domat,  B.  1,  tit  J  6,  §  1,  art  3,  6. 

9  Dig.  Lib.  4,  tit  9, 1.  1,  §  5;  Pothier,  Pand.  Lib.  4,  tit  0,  n.  2;  I  Do- 
mat, B.  1,  tit  16,  §  1,  arta 

3  Dig.  Lib.  4,  tit  9, 1.  3,  §  2;  Pothier,  Pand.  Lib.  4,  tit  9,  n.  3. 

*  Inst  Lib.  4,  tit  5,  §  3 ;  1  Domat,  B.  1,  tit  16,  §  1,  art  7 ;  Id.  §  2,  art 
1,  2,  3,  4.  —  The  same  rule  is  laid  down  in  the  Digest  In  eos,  qui  naves, 
caupones,  stabula  exercebunt,  si  quid  a  quoque  eorum,quosve  ibi  habebunt, 
furtum  factum  esse  dicetur,  judicium  datur;  sive  furtum  ope,  consilio  ex- 
ercitoris,  factum  sit ;  sive  eorum  cujus,  qui  in  ea  navi  naviganda  causa 
esset  Navigandi  autem  causa  accipere  debemus  eos,  qui  adhibentur,  nt 
navis  naviget,  hoc  est,  nautas.  Dig.  Lib.  47,  tit  5 ;  Introd.  and  L  1 ;  Po- 
thier in  Pand.  Lib.  47,  tit.  5,  n.  1, 3.  Quiecunque  de  furto  diximus,  eadem 
et  de  damno  debent  intelligi.  Non  enim  dubitari  oportet,  quin  is,  qui  sal- 
vum  fore  recipit,  non  solum  a  furto,  sed  etiam  a  damno  recedere  videatn  r. 
Dig.  Lib.  4,  tit  9, 1.  5,  §  1 ;  Pothier,  Pand.  Lib.  4,  tit  9,  n.  8;  Dig.  lib. 
14,  tit  1, 1. 1,  §  2;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  6;  Heinecc.  Pand.  Ps. 
1,  Ub.  4,  Ut  8,  §  $51,  552,  553,  554 ;  Story  on  Bai]m.§  464  to 468;  Enk. 
Instit  B.  3,  tit  1,  §  28, 29;  Id.  R  3,  tit  3,  §  43  to  45;  1  BeU,  Comin. 
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^461.  Siiailar  principles  were  applied  in  the  Ro- 
man law  to  the  ordinary  agents  em[doyed  in  the 
common  business  of  trade  and  commerce,  called 
Institores;^  and  also  to  the  case  of  domestic  ser- 
vants and  persons  belonging  to  the  family.  Pratar 
ait  de  hisj  qui  dejecerinlj  vel  effuderint.  Unde  in  eum 
locumj  quo  vulgo  iter  Jietj  vel  in  quo  consistetufj  dgec- 
turn  vel  effusum  quid  eriij  quantum  ex  ea  re  damnum 
datum  faciumve  eritj  in  eum^  qui  ibi  habitaveritj  in 
duplum  judicium  dabo.^  Si  servusj  insciente  domino^ 
fecisse  diceturj  in  judicio  adjiciam^  aut  noxam  dedere? 
These  seem  to  be  the  most  important  cases,  specially 
and  positively  provided  for  in  the  Roman  law.  That 
law  does  not  seem  to  have  recognised,  to  the  full 
extent,  the  general  maxim,  Re^ndeat  Superior jin^ 
culcated  by  our  law.^ 


1  Story  on  Agency,  $  8 ;  1  Doroat,  B.  ],  tit  16,  §3,  art  1;  Dig.  lib.  14, 
tit  3,  L  5,  §  1  to  9;Potluer  on  Oblig.  n.  131, 453, by  Evans;  RinFieneh 
edit  n.  121,  489. 

9  Dig.  Lib.  9,  tit  3,L  1;  Id.  L  27,  §  11;  1  Black.  Ck>aim.  431;  Inst. 
Lib.  4,  tit  5,  §  1 ;  Ersk.  Instit  B.  3,  tit  3,  §  46 ;  Dig.  Lib.  19,  tit  2, 1. 11; 
1  Domat,  B.  2,  tit  8,  §  1,  art  1  to  9. 

3  Dig.  Lib.  9,  tit  3, 1.  1 ;  Pothier,  Pand.  Lib.  9,  tit  3,  n.  1 ;  Inst  Lib.  4  , 
tit  5,  §  1, 2. 

4  See  1  Stair's  Inst  R 1,  tit  13,  §  3 ;  Story  on  Agency,  §  454,  n.  1.  —  Mr. 
Holt,  in  a  passage  cited  in  Story  on  Agency,  §  454,  n.  1,  says,  that,  **  In  the 
civil  law  the  liability  was  narrowed  to  the  person  standing  in  the  relation 
of  a  pater-familias  to  the  wrong  doer."  It  is  also  observable,  that  Mr.  Le 
Blanc  and  Mr.  Marshall,  in  arguing  the  case  of  Bush  v.  Steinroan,  1  Bos. 
Sl  Pull.  405,  assert,  that  **  the  liability  of  the  principal  to  answer  for  his 
agent  is  founded  in  the  superintendence  and  control,  which  he  is  sop- 
posed  to  have  over  them  (citing  1  Black.  Comm.  431).  In  the  civil  law, 
that  liability  was  confined  to  the  person  standing  in  the  relation  of  pater- 
familias to  the  person  doing  the  injury."  For  which  they  cite  Inst  Lib. 
4,  tit  5,  §  1,  and  Dig.  Lib.  9,  tit  3.  These  citations  clearly  prove,  that 
the  pater-familias  is  liable  for  the  wrongful  acts  and  negligences  of  his 
domestics ;  but  they  do  not  prove,  negatively,  that  other  persons  were  not 
liable,  as  principals,  in  any  other  cases,  for  the  wrongs  and  iavlts  of  their 
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absence.  This  has  been  estaUished,  to  render  mas- 
ters careful  in  the  chdce  of  those,  whom  they  employ. 
With  regard  to  their  wrongs,  or  neglects  not  com- 
mitted in  these  functions,  the  masters  are  not  re- 
sponsible."' The  doctrine  of  the  Roman  law  seems 
to  be  followed  with  more  scrupulous  exactness  in  the 
laws  of  Spain  ^  and  Scotland,^  where  the  specific 
enumerations  of  the  Roman  law  are  to  be  fixmd 
fdlowed  out  in  treating  of  the  liability  of  principals 
fcNT  the  acts  of  their  agents.^ 

^  463.  These  are  the  most  material  considerations, 
which  seem  necessary  to  be  presented  to  the  learned 
reader,  in  order  to  illustrate  the  leading  distinctions 
betiii'een  cases  of  partnership,  and  cases  of  part- 
ownership.  And,  here,  these  Commentaries,  accord- 
ing to  their  original  design,  are  brought  to  their  ap- 
{NTopriate  conclusion.  In  reviewing  the  whole  subject 
of  partnership,  it  cannot  escape  the  attention  of  any 
careful  observer,  how  many  of  the  doctrines  of  the  juris- 
prudence of  the  common  law  are  coincident  vnth  thos? 
of  the  Roman  law,  and  those  of  the  modem  commer" 
cial  nations  of  continental  Europe.  This  circumstance 
afibrds  no  slight  proof,  that  they  are  essentially  found- 
ed in  the  principles  of  general  justice,  sound  policy, 


1  Pothier  onOblig.  by  Evans,  n.  131, 453;  in  theFrenoh  edit  n.  Idl, 
4Se. 

9  2  Moreau  &  Carlt.  Partidai.  5,  tit.  8,  ].  26,  p.  743 ;  Story  on  Bailm.  § 
465, 466, 467,  468. 

3  Erek.  Inst  B.  3,  tit  3,  $  43  to  46;  S  Bell,  Comm.  §396  to  406, 4tii 
edit ;  1  Stair,  Inst  B.  1,  tit  13,  §  a 

^  These  last  four  sections  are  copied  literally  from  Stoiy  on  Agency, 
§  458  to  §  461.  The  object  in  reinserting  them  here  is  the  desire  to 
make  each  work  independent  of  the  other ;  and  it  seems  indispensable 
to  a  full  exposition  of  this  branch  of  the  subject,  to  present  the  Roman 
and  foreign  law  with  fulness  and  exactness. 
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the  common  law,  especially  in  the  department  of 
commercial  jurisprudence,  which  has  grown  up  and 
expanded  with  the  increasing  intercourse  between 
different  nations,  and  the  enterprise,  and  skill,  and 
necessities  of  navigation  and  trade,  may  justly  chal- 
lenge competition  with  any  other  system  in  ancient, 
or  in  modem  times.  It  has  been  nourished  by  the 
genius,  and  learning,  and  independence  of  Judges, 
whose  labors,  like  those  of  Ulpian,  and  Gains,  and 
Paul,  and  Papinian,  are  destined  to  the  same  im- 
mortality, as  the  Law  itself.  Its  highest  praise  is, 
that  its  principles  receive  an  almost  universal  hom- 
age, not  as  the  positive  dictates  of  authority,  but  as 
the  persuasive  and  irresistible  influence  of  reason. 
Falent  pro  rationed  non  pro  introducio  jure. 
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ACCOUNTS  will  not  be  taken  generally  in  Equity  pending 

the  partnership,  or  the  balance  set  right  .         229, 349 

ACKNOWLEDGMENT  OP  PARTNERS,  when  it 

binds  firm  or  not      .....  107 

of  debt     ....     107, 323, 324, 324  a,  324  & 
ACKNOWLEDGMENT  OP  ONE  PARTOWNER. 

when  it  binds  the  other  owners  or  not  •  •  453 

Partn.  68 
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ARBITRATION.    (See  Part.ners  —  Partnership.) 

one  partner  cannot  bind  firm  by     .  •  .  114 

articles  to  refer  to,  cannot  be  enforced  in  equity  215 

when  arbitrators  may  award  a  dissolution  on  an  arbi- 
tration ....  215,999,300,301 
ARTICLES  OP  PARTNERSHIP.    (Su  Partwership.) 

construction  of  generally  .  .  .        187-215 

construction  of  special  articles  .  .  198-202 

duties  under  .....        172-185 

partners  bound  to  conform  to  •  *  173 

when  courts  of  equity  will  decree  specific  arti- 
cles to  form  a  partnership  .  .  188, 189 
what  articles  ailer  partnership  will  be  specifi- 
cally decreed  to  be  performed           .          •           .  187, 189 
how  and  when  waived,  controlled,  or  varied  192, 199 
ASSETS  PARTNERSHIP,  what  are              '.            .  92, 93 

{Su  Partners  and  P4RTNERSHfP.) 
distribution  of  on  dissolution        .  •  .  350, 355 

ASSIGNEES  IN  BANKRUPTCY. 

rights,  powers,  and  interests  of  .  .  .  375 

ASSIGNMENT  OP  PARTNERSHIP  PROPERTY. 
when  and  what  assignment  good  by  one  part- 
ner ...  .  .        101,309,310 
to  pay  partnership  debts           .           .  101, 309, 310 
wliether  general   assignment  by  one  partuer 

good  without  consent  of  all        •  .  •  101 

when  one  partner  may  assign  his  interest  in 

partnership  or  not        .  .  .  183, 307, 308 

dissolution  of  partnership,  when  by  30?,  308,  309 

when  assignment  to  partner  good  or  not  358,  372, 373 

396 
involuntary,  effect  ofl    {Su  Bankruptcy.) 
involuntary,  effect  of  by  seizure  in  execution  ci  311,3111^ 

assignment  to  one  partner  in  cases  of  bankruptcy, 
when  valid  or  not  .  •  •  .  396 

ASSUMPSIT.    (Su  Action.  —  Remedies.) 
ATTAINDER  OP  PELONY,  OR  TREASON. 

dissolution  of  partnership  by  .  .  304, 305 

AUTHORITY  AND  POWERS  OP  PARTNERS 

to  bind  each  other         ....        101-125 
AWARD.    (See  Arbitration.)        .'  114, 215^  299,  300, 301 

B. 

BANKRUPTCY.    (Su  Partners  and  Partnership.) 

ef^ts  and  consequences  of  .  313, 374-396 
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COMMUNITY  OP  INTEREST. 

in  profits.        {See  Profits.)  .  .  18-23 

when  it  makes  parties  partnere  .  •        53-^ 

when  not       {See  PAaTNKRSHip.)  90-53 

COMPENSATION  OF  AGENT. 

when  sharing  profits  makes  agent  a  partner  or  not  33, 34 

partners  cannot  claim  unless  hy  special  agreement        182, 185, 

186 
allowed  to  partner  for  expenditures  and  loases  on 

account  of  firm  •  •  .  •  185, 186 

COMPOUNDING   and  compromising  debt  of  firm  by 

one  partner,  when  valid  •  .  •  115, 116 

COMPROMISE  and  compounding  of  debt  by  one  part- 
ner valid  .....        115, 116 

CONCEALMENT  BY  PARTNER  INJURIOUS  TO  PART- 

NERSmP. 
when  he  is  liable  for       .  .  .  .  173 

when  his  contracts  with  firm  voidable  for     .  .  173 

CONTINUANCE  OP  PARTNERSHIP. 

construction  of  articles  (as  to)  .  .  195 

after  death  of  a  partner  by  his  agreement  180, 19&-301  a 

by  representatives  or  appointees       .  .        180, 19^301  a 

how  far  debts  contracted  after  his  death  bind  his 
assets  ......        301  a 

CONTINUING  CONTRACTS. 

how  afiected  by  change  of  firm         .  343,345-351 

in  cases  of  guaranty  .    343,  344, 345, 348,  349,  250, 351 

in  cases  of  suretyship     .  .  .  346, 348, 349 

in  cases  of  bonds  for  fidelity  of  clerks,  &c.        .  249, 250 

CONTRACT,  partnership  founded  in       ....       3-6 

{See  Partnership.) 
what  are  deemed  partnership  cmitracts  or  not         134, 137, 138, 

154,343-356 

by  what  contra  act  one  partner  can  bind  the  finn  103-109 

143,143 

when  firm  not  bound  .  110-113,117,118,143-146 

not  unless  made  in  firm  name    •  .  .   103, 102  a,  143 

nor  if  by  deed  ...      117-123  a 

exceptions  to  rule  .  .         130-122,243,344 

not  where  exclusive  credit  given  to  one  partner  134*145 

with  partners,  how  extinguished  154-157, 353,  354, 355 

{See  ExTUfSDiBHiixirT.) 
what  deemed  of  the  partnership  or  not  .  .    343, 344 

how  sued  upon  when  cme  partner  retires  344 

continuing,  how  construed       ....   345-351 
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CREDITORS,  RIGHTS  AND  PRIVILEGES  OP. 

{See  Joint  Creditors.) 

joint  ..... 

several  .... 

joint  and  several    .... 

equities  and  quasi  lien  of 

rights  of  creditors  against  partners  generally 

in  cases  of  death  of  one  partner    . 
against  survivors 

against  estate  of  deceased  partner 
what  debts  are  joint  and  several 

in  cases  of  bankruptcy 


361-365, 390,  391 

363, 390,  391 

384-386 

326, 357-361 

.  126-168 

361,362 

.  361,362 

361,362 

.  367,373 

376, 377, 384, 386 


DAMAGES.    Liability  of  partners  to  contribution  for 


160-173 
220,221 
185 
317,  318, 319  a 


319 
342-356 
344-347 
342-^6 
361,362 


when  a  partner  liable  to  firm  for 
DEATH.    Dissolution  of  partnership  by 

(See  Partners  and  Partnership.) 
from  what  time         ..... 
effects  and  consequences  of      . 
rights  of  survivors   ..... 
rights  of  representatives 

rights  of  creditors   ..... 

DEATH  OF  PARTNER.    When  partnership  continued 

by  his  agent  for  a  period  after  his  death,  how  far 

his  assets  are  liable  Tor  debts  contracted  after 

his  death  ..... 

DEBT  OF  SEPARATE  PARTNER. 

payment  of,  when  misapplication  of  partnership  funds 

or  not  .  •  •  •  • 

when  debt  binds  partnership,  which  is  contracted  be- 
fore it  is  formed,  or  not   .  .  146, 147- 152 
when  incoming  partner  bound  or  not                .  152, 153 
DEBTS  DUE  BY  PARTNERSHIP.    (See  Partnership.) 

when  joint  and  several        .....     362 
conversion  of,  what  is,  and  when  it  takes  place  369,  370 

effects  of  conversion     .  .  .         369,370,397-403 

DEBTS  OF  PARTNERSHIP  are  joint  and  several. 
DECLARATION  OF  PARTNER. 

when  it  binds  the  firm  or  not  107, 323, 324,  324  a,  324  & 

whether  after  dissolution  or  not  .  .  323-324  6 

of  one  partowner,  when  it  binds  others  .  .  453 
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DISSOLUTION   OF  PARTNERSHIP-^n/inuei. 

effects  and  consequences  as  to  partners  .  320-356 

(See  Partioers  ajud  Partnership.) 
effects  and  consequences  as  to  creditors  and  third  per- 
sons    ......  357-411 

(iSee  Partners  and  Partnership.) 
effects  and  consequences  of  by  voluntary  act        .         320-337 
by  bankruptcy  .        320,337-341,374-396 

by  death  ....      320,342-355 

by  decree  in  equity    ....       320,  356 

wlien  notice  of,  necessary  or  not  .  .  334-336 

in  cases  of  voluntary  dissolution        .  .       357-361 

in  cases  of  bankruptcy        .  .  337,  374-394 

in  cases  of  death  ....  362 

rights  against  survivors        .  .  362 

rights  against  estate  of  deceased  362,  364 

rights  of  joint  creditors  .  .  365-395 

rights  of  several  creditors      .  .  .       365-395 

DISTRIBUTION  of  partnership  effects  .  350-356 

DORMANT  PARTNER,  (5€€  Partnership.)      .  .         .        80 

liability  of  to  third  persons        .  .  .  .     63, 64 

bound  by  acts  and  contracts  of  ostensible  partners  103 

not  bound  after  his  retirement  from  the  firm  .  159 

when  necessary  party  to  a  suit  or  not     .  .  .241 

liabilities  of,  in  cases  of  bankruptcy  .  .  393 

when  dormant  partner  should  join  or  be  joined  in  a 
suit    .......  241 

DOUBLE  PROOF,  what  is,  and  when  allowed  384r-387 

DURATION  OF  PARTNERSHIP,  (iSie  Partnership.)        .         84 

at  will        ....  84,197,201,277,297 

for  a  fixed  time  .  .  .  84,195,278,279 

what  is  presumed  as  to      .  .  .  .  84 

when  deemed  to  be  for  life     ....  271 

construction  of  articles  as  to  195,  196, 198-200 

in  case  of  death  of  a  partner       .  .  .  195 

when  deemed  to  be  renewed  .  .  .      197, 198 

effect  of  renewal  indefinitely       .  .  197,278,279 

construction  of  articles,  as  to  continuation  of,  on  death 

of  a  partner      ....  198-200,279 

DUTIES  AND  RIGHTS  OF  PARTNERS.  .  .      160-186 

(•See  Partners  and  Partnership.) 
implied  ......      169-186 

express    (iSiee  Articles.)  .  .  .  187-215 
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EXTmOUISHMENT  OP  PARTNERSHIP  DEBT,  eon^ved. 

upon  giving  credit  to  new  firm           .  157-158, 353, 264, 265 

by  conversion  of  partnenhip  debt  •       969,970,397-404 


FELONY,  ATTAINDER  OF. 

is  a  dissolution  of  partnership  .  .  •      304,305 

FEME  COVERT,  when  she  can  be  a  partner  or  not      .  .     10, 11 

in  case  of  abjuration  or  exile  of  husband  .  10, 11 

in  case  of  special  custom      .  .  .  10, 11, 12 

not  without  consent  of  her  husband        .  .  10,11,12 

when  and  how  far  bound  as  a  partner  .  .  10, 11 

powers  of  in  equity  under  nuptial  contracts,  or  other 
agreements     ......  II 

when  treated  as  a  feme  sole  .  .  .  11, 12 

when  a  partner  under  foreign  law         .  .  239 

marriage  of  a  feme  sole,  when  a  dissolution  of  prior 
partnership.        .  .  •.  .  .       306 

FIRM,  STYLE  OF.    Constructionof  articles  as  to  .       202 

all  the  partners  bound  to  conform  to  it        .  .  202 

use  of  necessary  to  bind  firm  to  contracts        102, 134-136, 142, 

143 
exceptions  to  the  rule        ....  142, 143 

FISHERIES,  when  parties  in,  partners  or  not 

FOREIGN  LAW,  when  it  governs  the  rights  of  a  partnership   239,  240 

FRAUD  OF  A  PARTNER,  when  it  binds  the  other  innocent 

partners        .  .      108,109,131,163,164,236,237,238 

when  not  ....       128,129,131,132 

of  retiring  partner  binds  him  to  pay  debts        .  162-163 

to  injury  of  partnership,  he  is  liable  for  .        172-173 

what  acts  of  a  partner  are  frauds  on  the  partner- 
ship        ......        172-175 

how  remediable  in  equity         ....  176 

dissolution  when  decreed  for  .  .  .        233, 287 


GENERAL  PARTNERSHIP,  what  is           .           .           .  74 

(iSSee  pAHTNEasHip.) 
GOOD- WILL  OF  A  TRADE,  whether  it  is  partnexship 

property  or  not         .           .           .           •  99, 100 

what  passes  by  agreement  to  convey  it  to  one  partner  211, 212 

how  equity  will  enforce  right  to      •           .           •  212 
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JOINDER  OF  PARTNERS.    (Set  NoifjoiifDER  or  Paetnees.) 

all  should  join  as  plaintiiis        .  335,236,244,245 

objection  of  nonjoinder  fatal  at  trial  235,  236, 244, 245 

all  should  be  joined  as  defendants  .  .        .         235 

but  nonjoinder  only  pleadable  in  abatement     235, 236,  241,  248 

JOINDER  OF  PARTOWNERS  in  cases  of  contract  454,  455 

in  cases  of  tort        .  .  *  454,455 

of  all  partowners  as  plaintiffi  should  be  in  cases  of 

contract  .....  454, 455 

omission  of  fatal  ....      454.455 

in  tort  all  should  be  joined  .       454 

but  the  omission  is  only  pleadable  in  abatement  167 

JOINT  ADVENTURERS,  when  partners  or  not      .  .33,  34 

JOINT  CREDITORS,  RIGHTS  AND  PRIVILEGES  OF. 

(iSSee  Partners  and  Partnership.) 
against  joint  effects        ....      361-365,  390 
against  separate  ef^ts        ....        361-365 
equities  and  quasi  lien  of               .            .         97,  326,  357-361 
what  property  deemed  joint,  and  what  sev- 
eral   360,370,307-404 

JOINT  DEBTS,  what  are         .  .  .  145-153, 376-387 

what  are  joint  and  several  .  387,  389, 391-304 

how  payable  in  cases  of  bankruptcy  .         376-387 

in  cases  of  dormant  partnerships  388 

JOINT  PROPERTY. 

what  deemed  joint,  and  what  several  369,  370, 307-404 

JOINT  STOCK  COMPANIES,  liability  of       .  .  .        164 

liable  like  common  partners  .  164 

rights  and  powers  of         .  .  .  .         .        213 

rights  of  majority  to  govern  .  .  .  213 


LAND,  partnership  property  in        .  .  92, 98 

how  treated  in  equity  •  •  .  .       92;  98 

one  partner  can  transfer  only  his  own  share  therein, 
unless  authorized  by  deed  by  other  partners  11 7-122  a 

LEASE  in  name  of  one  partner,  when  the  benefit  of  belongs 

to  the  firm        ......        174 

LETTER  OF  CREDIT,  when  partnership  bound  by,  or  not  137 

UABIUTY  AND  EXEMPTIONS  OF  PARTNERS  ON 
CONTRACTS.    [See  Partnership.) 
as  between  themselves        ....        160-186 
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MINORITY  IN  CASES  OP  PARTOWNERSHIP. 

rights  and  powers  of  ...  .        428—431 

MISAPPLICATION  OF  PARTNERSHIP  PUNDa 

when  it  binds  pannen  106, 109, 130, 131, 133, 184 

when  not  .....       128,129,133 

to  pay  the  separate  debt  of  one  partner,  when 
binding  or  not  .  .  .  .  133, 134 

MISCONDUCT  OF  PARTNER. 

when  a  groand  for  an  injunction  .  226, 227 

when  for  a  dissolution  .  .  233}  287, 288 

MISREPRESENTATION  BY  PARTNER.  .  107, 108 

when  it  binds  the  partnenhip,  or  not  .  .        107, 108 

when  he  is  liable  for  to  his  partners       .  .  172,  173 

when  it  is  ground  for  a  dissolution  .  .        228-233 

MORTGAGED  «  When  one  partner  may  mortgage  partnership 

propettYf  o'  ^^^  .....    94-96 

whel  and  how  a  creditor,  holding  a  mortgage,  may 
proT6  in  bankruptcy         ....  389 

N 

NAME  OF  FIRM,  construction  of  articles  as  to  .  .203 

must  be  used  to  bind  partnership       103, 134, 135, 136, 142, 143 
effect  of  its  being  the  sole  name  of  one  partner        .  139 

NEGLIGENCE,  when  partner  liable  for  .  .  .  169-172 

when  partners  liable  for  inter  sese    .  169, 173,  348, 349 

when  to  third  persons      .  .  .  166, 167, 168 

when  partowners  liable  for  inter  sese  .  .     449,  453 

when  to  third  persons       ....  455-460 

NOMINAL  PARTNERS,  who  are    .  .  .  .  80 

liability  of  .  •  .  .  •  .    64, 65 

(iSSee  Partnership.) 
whether  they  must  join  and  be  joined  in  suits  .     241, 243 

NONJOINDER  OF  PARTNERS.    (See  Joihder  op  Partners.) 

effect  of,  if  plaintifli  .  .  .    235,236,244,245 

effect  of,  if  defendants     .  166,235,236,240,241 

in  cases  of  contract  .  240, 241, 243 

in  cases  of  torts  .....         167 

of  dormant  partner,  effect  of    .  .  .        240, 341 

of  nominal  partner,  effect  of  .  .  .         343 

NONJOINDER  OP  PARTOWNERa 

effect  of,  as  plaintifSi,  in  cases  of  contract  .  454 

as  plaintiffs,  fatal  at  trial  ....  454 

effect  of,  as  defendants        .....    167 
pleadable  only  in  abatement  in  cases  of  defendants    .  167 

in  cases  of  tort        ......    167 
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PARTNERS— eonhntiec^ 

different  sorts  of  ...  .  .80 

ostensible  partners  .  .80 

dormant  partners  •  ^80 

secret  partners        .  .  .  .  .        80 

rights  of,  in  partnership  property  .   88-100 

difference  between  partners  and  partowners  89 

whether  they  are  tenants  in  common  or  joint- 

tenantB  .....     88-91 

no  difibrence  of  rights  in  equity,  whether  prop- 
erty is  personal  or  real     .  .  *  92,  93 
powers  and  authorities  of  partners  over  partnership 
property         ..... 
power  to  sell  or  pledge  partnership  property 
liens  and  rights  of  partners  on  partnership 
property 
powers  and  authorities  of  partners  generally    . 
to  assign  property  generally  or  specially 
to  assign  property  for  benefit  of  creditors 
to  buy  or  sell  or  pledge  goods 
to  borrow  money 
to  draw  bills  and  notes 
to  negotiate  and  indorse  bills  or  notes 
to  draw  checks 
to  procure  insurance 
to  do  any  acts  authorized  by  usage  of  the 

trade  or  business  .    102, 102  a,  lOS,  126 

the  like  powers  exist  in  cases  of  dormant  partners        103 
and  of  trustees,  who  are  partners  .  105, 106 

to  do  all  acts  appropriate  to  and  within  the  scope 

of  the  partnership  business         107,  108, 113, 126;  127 
how  powers  and  authorities  are  to  be  exercised 

and  executed  by  ...  .        102 

powers  should  be  executed  in  the  name  of  the 
firm  .....  102 

right  of  majority  of  to  govern  .  .  .    123, 213 

representations  and  admissions  of,  when  they  bind 
the  firm  .....    107, 108, 109 

when  not         ...  .  107,  108, 109 

when  notice  to  one  partner  binds  the  firm  .  107 

when  fraud  of  one  partner  binds  the  firm        .  108 

release  of  one  partner  binds  the  firm        .  115, 116 

so  compromise  of  debt  .  .  .115, 116 

so  guaranty  within  scope  of  the  trade  or  busi- 
ness .  .  .  .  •         111,  127 
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PARTNERS,  continued. 

when  giving  credit  to  the  firm  afler  retirement  of 

one  partner  discharges  a  prior  debt,  or  not    156-158,  253-255 
how  payments  are  to  be  appropriated  .  .157, 253 

when  partner  afler  his  retirement  is  discharged  from 

future  debts,  or  not  .  .  .    159,  160,  162,  163 

when  and  to  whom  notice  of  retirement  is  necessary      160,  161 

162 
notice  of  dissolution  of  partnership  when  necessary 

to  discharge  partners,  or  not        .  .  .        J  60-163 

what  notice  is  sufficient,  or  not  .  .  .  161 

when  partners  liable  for  new  debts,  notwithstanding 

a  notice  of  retirement  or  dissolution  .  .  163 

when  in  cases  of  fraud      .....      163 

in  joint  stock  companies  liable  as  in  common  part- 
nerships        ......  164 

^whether  partners  in  joint  stock  companies  can  limit 

their  liability ] 64,  165 

right  of  to  govern  in  cases  of  joint  stock  companies  213 

^  when  partners  liable  for  torts  of  each  other  to  third 

persons     ......        16g-168 

Rights,  Duties,  and  Obligations  of  Partners  between 
themselves     ......   169-186 

duties  OS  to  diligence  and  care  and  skill  169, 170, 171, 

182,183 

partners  liable  for  gross  negligence  169, 170, 171, 233 

partners  liable  for  frauds      .  .  .     171,172,182 

duty  to  conform  to  stipulations  of  articles  of 

partnership  .  .  .  .  173,  187 

duty  to  abstain  from  clandestine  and   secret 

trade  injurious  to  partnership  174-179,209,  210,  211,  212 
duty  to  act  for  benefit  of  partnership  .  175-177 

duty  to  abstain  from  improper  speculations        .  .177 

duty  not  to  be  interested  in  rival  partnerships  175,  180 

duty  to  keep  precise  accounts  and  disclose  all 

partnership  transactions  to  all  the  partners  181 

duty  not  to  violate  rights  of  other  partners       162, 183,  184 

duty  to  allow  and  -pay  all  proper  expenditures 

on  partnership  account  .  .  .185,  186 

Construction  of  Partnership  Articles        .  .  187-215 

(iSiee  Partus  Rs.) 
specific  performance  of  articles,  when  decreed,  or 
not     .  .  .  .        188,189,193,217-227,232 

remedies  between  partners  at  law  and  in  equity     103,  217-227, 

•  232 
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PARTNERS,  continued. 

by  efflux  of  time  .... 

by  tacit  renunciation 

by  perfonnance  of  businesi  or  voyage    . 

by  extinction  of  the  partnership  property 

by  a  decree  of  court  of  equity 

for  what  causes  decreed 

for  causes  at  time  of  formation  of  partnership 

for  causes  subsequent  to  formation  of  partnership 

for  fraud    ..... 

for  gross  misconduct 

for  impracticability  in  the  undertaking    . 

for  incapacity  or  inability  of  a  partner 

for  insanity        ..... 

for  absence  from  the  state 

when  dissoluble  by  arbitrators,  or  not 

when  dissoluble  at  pleasure,  or  not 


367,278 
272 
280 
.      280 
282-285 
286-298 
286,287 
286 
285,286 
288,289 
290 
291-294 
295-297 
298 
.  215,299,900 
268-270,  274-277 
307,308 
271 


when  deemed  to  endiure  for  life 
when  deemed  to  be  prolonged  or  renewed  be- 
yond original  term  .  .  *  84, 85, 271, 272, 279 
by  operation  of  law  .  .  .  302-316 
by  change  of  state  or  condition  of  party  .  302-305 
by  marriage  .....  306 
by  voluntary  assignment  of  all  interest  in  part- 
nership            307-510 

by  involuntary  assignment  of  interest         .  311-313 

by  execution  against  all  the  partnership  effects        31 1,  312 
by  bankruptcy  and  insolvency  .  .        313, 314 

at  what  time  dissolved  by  bankruptcy  or  insol- 
vency       ......        314 

by  war  between  countries  of  partners    .  .     315, 316 

by  death  of  one  partner        .  .  .  317,  318 

from  what  time  dissolution  by  death  takes  place  319 

notice  of,  when  necessary  or  not        159-163, 334, 335, 336 

342,343 
effects  and  consequences  of  dissolution  generally    320-411 
between  the  partners  .  .  .     326-356 

in  cases  of  voluntary  dissolution  320,  321,  322 

lien  of  partners  on  effects  .  .         360, 361 

what  powers  and  authorities  are  extinguish- 
ed by  dissolnUon  322-324,  329, 344,  445,  446 
what  power  and  authorities  remain  320^-328,  331 

344-346* 
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PARTNERS,  continued. 

rights  and  remedies  of  a  partner,  who  is  a 

creditor  of  the  fiim  .  390, 391, 392, 405^407 

rights  of  creditors,  who  are  both  joint  and 

several  creditors  ....    384,  385 

what  debts  treated  as  joint  ai)d  several         .  3G7-373 

what  is  a  conversion  of  joint  or  of  several  debts  367-373 
what  property  is  deemed  joint  and  what  sev- 
eral ...  .  369,370,397-403 
rights  of  joint  creditors  in  cases  of  bankruptcy  37&-378 
exceptions  to  the  general  rule  .  378-381, 392-394 
where  creditors  are  joint  and  several  creditors 

they  arc  bound  to  elect  .  .        384,385,386 

exceptions  to  the  rule  .  .  .         387-394 

rights  of  a  partner,  who  is  creditor  of  the  firm, 
in  bankruptcy  ....  390 

set  off  in  bankruptcy,  what  debt  or  claim  is 

good,  or  not,  by  way  of        .  .  .  .       395 

rights  of  pledgee  and  mortgagee        .  .  .  389 

dissolution  by  bankruptcy,  valuation  not  allowed  on  396 

reputed  ownership  in  bankruptcy,  what  is,  or  not  397-403 

PARTNERSHIP,  what  constitutes  .  .  .  .1,2 

founded  in  consent  .  .  .  .        3, 4, 5, 6 

in  contract  .....  6 

what  is  legal  or  illegal        .....        6 

community  of  interests  in         .  .  .  15,  16, 27 

community  of  property  in  ...       16, 17,  27 

community  of  profits  in  .  .  .  16, 18, 24 

profits  how  shared  .  .  16, 24, 26 

property  how  shared    ....         18-24,  27-29 

what  constitutes  between  the  parties         .  .  15-29 

what  constitutes  as  to  third  persons    .  .  30,  53-70 

by  sharing  profits  generally  .  18-24, 33,  34 

by  sharing  profits  as  sach  .  .    33, 34,  35,  53-62 

by  sharing  neat  profits         33, 34, 35, 38-40, 42,  43,  47,  53 

56-62 
by  sharing  profits  as  a  dormant  partner  .  .      63 

by  holding  out  to  the  world,  that  one  is  a  partner       64,  65 
by  receiving  a  part  of  the  profits,  as  profits,  as 

an  annuitant  ....  66-69 

by  taking  the  profits  as  trustee  for  others    •  70 

when  it  does  not  exist  as  to  third  persons    .  .  30-52 

by  mere  joint  purchase        .  .  •  .    30, 31 

by  mere  joint  sale         .  .  .  .  30, 31 

by  share  of  profits  as  agent       32-34, 38, 40, 41, 42, 47-52 
by  share  of  gross  earnings  33^,  41,  43-47 
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PARTNERSHIP,  eoniinued. 

{See  PAEtNCRS.) 
liens  and  rights  of  putnen  on  pattnenbip  property    97-99 
powers  and  authorides  of  partnefs  generally  101-135 

(files  Paetukks.) 
liabilities  and  exemptions  of  partnemhipfl  upon  con- 
tracts .....      123-1680. 
(See  Partnirs  AttD  Partikrship.) 
partnership  not  bound  Ibr  acts  of  one  partner  not 
within  the  scope  of  the  partnership  bosiness        106, 107 

113, 113, 136, 137 
not  bound  lor  fraudulent  acti,  known  t6  be  such  by 

the  other  party       .  .  110^113, 12&-131, 133 

not  bound,  where  credit  is  ezclusitrely  given  to  one 

partner  .....      134, 137 

what  is  proof  of  an  exclu8i?e  cre^t,  or  not  138-144 

not  bound  for  debts  contracted  belbce  the  partner- 
ship is  fbnned       ....  146-151 
unless  specially  agreed  to  153 
not  bound  upon  preliminary  contracts  in  contempla- 
tion of  a  future  partneiriiip          .           .            149-151 
new  partnership  not  bound  ibr  debts  of  the  old  firm       153 
unless  specially  agreed  to                                  153 
when  discharged  fix>m  a  contract  by  subsequent  acts 

or  contracts  .....       155 

when  acceptance  of  negotiable  security  of  one  part- 
ner discharges  the  partnership  .       155-158 
when  giving  credit  to  a  new  firm  discharges  the  old 

firm 15&-159 

how  payments  made  after  dissolution  of  old  firm,  and 

new  firm  is  fbrmed,  are  appropriated    •  157 

when  a  partner  after  retirement  is  discharged,  or  not, 

from  fiiture  debts  of  .  .  .  159-163 

when  notice  of  retirement  or  dissolution  necessary, 

or  not  .  .  .  .  .     160-163 

what  notice  of  retireuient  er  dissoltttton  ie  sufficient, 

or  not  .  .  •  •  •  .      161 

when  are  partners  liable  after  retlremeftt  6t  dissolu- 
tion, for  new  debts,  notwithstandmg  notice  163, 163 
when  liable  in  cases  of  fhiud  163, 163 
joint  stock  companies,  liability  (yf  pRt  inert  in  164 
whether  shareholders  can  lindt  their  liability  to  the 

funds 164,165 

liable  for  torts  generally  .  .       166^168 

when  liable  for  torts,  or  lict,  of  One  (Mfftner  166 

Partn.  60 
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PARTNERSHIP-H»nHntied 

remedies  to  compel  specific  peifonnazice  of  an  agree- 
ment to  form  a  partnership  187, 188, 189, 202 
remedies  for  violation  of  articles  at  law,  or  in  equity      198 

2]  6-228, 232 
when  hy  injunction         .  193, 202, 224, 225,  227 

when  not  by  injunction  .         215, 217, 224, 225 

when  receiver  will  be  appointed  228, 229, 231, 330, 331 
when  specific  performance  of,  decreed      187-189,  202 
dissolution  of  ...  .  265-319 

by  act  of  parties    ....       265, 267 
by  efflux  of  time         .  .  .  267,278 

by  tacit  renunciation  ..  .  .  272 

by  performance  of  voyage  on  business  280 

by  extinction  of  partnership  property  280 

by  decree  of  a  couit  of  equity    .  282-285 

ibr  what  causes  232, 233, 286-299 

by  decree  for  causes  at  time  of  formation  of  part- 
nership      .....         233, 286 
for  subsequent  causes        ....  286 

for  fraud  .  .  .  .233,285,286,287 

for  gross  misconduct  •  •  .  233, 288 

for  impracticability  of  the  undertaking  290 

for  incapacity  or  inability  of  partner  .  292r-294 

for  insanity        .....        295-297 
for  absence  from  the  state  .  .  298 

when  dissoluble  by  arbitration         .  •  •        299, 300 

when  dissoluble  at  pleasure,  or  not     268-271, 274-277, 307-308 
when  deemed  to  endure  for  life         .  .  .  271 

when  deemed  to  be  prolonged  or  renewed  beyond 

original  term    .           .           .           .85,86,271,272,304 
when  dissolved  by  operation  of  law            .  .       302-306 
by  change  of  state  or  condition  of  party    .     302,  303,  305 
by  marriage        .           •           •           •  •  306 
by  voluntary  assignment  of  all  interest  in  part- 
nership        307-310 

by  involuntary  assignment  of  partnership  prop- 
erty .....  311-313 

by  execution  and  levy  on  all  partnership  property    31 1, 312 
by  bankruptcy  and  insolvency  .  .  313, 314 

at  what  time  dissolved  by  bankruptcy  and  insol- 
vency   ......  314 

by  war  between  countries  of  partners  315,  316 

by  death  of  one  partner  .  317-319 

at  what  time  dissolved  by  death       •  .  .       319 

when  notice  of  dissolution  necenary,  or  not  159-163, 335, 

336 
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PARTNERSHIP— con/inued. 

whether  assignment  or  valuation  in  favor  of  one 

partner  in  bankruptcy  good  or  not     .  .       358,  373 

rights  and  powers  of  assignees  .  375 

dissolution  by  death,  effects  and  consequences  of  343^356 

takes  effect  from  time  of  death  without  notice 

thereof  ....  336,343 

no  new  contract  can  be  made  .  343, 344 

representatives  of  deceased  partner  entitled  to 

account  .....      343, 361 

lien  of  on  partnership  effects  361 

right  to  share  property  as  tenants  in 

common  ....      343, 346 

powers  and  authorities  of  survivors  .         344 

survivors  may  collect  and  pay  debts      .  344,  346,  347 

and  wind  up  affairs  .  .  346, 347 

lien  of  surviving  partners        .  .  .         360, 361 

when  sale  of  ef^ts  decreed  .  .  349 

when  effects  taken  at  valuation,  or  not  .       35(V-354 

how  accounts  taken  .  .  346-351,352,353 

dissolution  by  decree  of  court  of  equity,  effects  and 

consequences  of  ...  .  356 

the  same  as  in  other  cases      ....     356 
sale  of  effiBctB  ordered  by  .  .  .  356 

dissolution,  effects  and  consequences  as  to  third  per- 
sons ...  .       334,335,357-411 
when  notice  of  dissolution  necessary  or  not,  as  to 

third  persons  .  .  159-163,335,336,343 

rights  of  creditors  on  dissolution  .  .      357,  358 

when  and  what  equity  of  creditors  in  partnership  ef- 
fects ....  357,358,359 
when  creditors  have  a  lien  on  partnership  effects,  or 

not 326,358-361 

when  creditors  may  enforce  a  lien  or  claim  against 

partnership  effects  in  equity  .  326, 358-361 

joint  creditors,  remedy  of,  when  all  partners  are  living  361 
when  one  or  more  partners  are  dead  •  361,362 
against  surviving  partners         .  .  346, 362 

when  they  have  a  quasi  lien  .  326,  361,  390 

remedy  in  equity  against  deceased  partnei's 

estate  ....  361,362 

debts  of  partnership  held  to  be  joint  and  several      362 
equities  of,  as  to  separate  effects  of  partners, 
when  one  partner  is  a  creditor  of  partnership       390 
joint  creditors,  rights  of  in  respect  to  separate  credi- 
tors .....        363,364 

60* 
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PARTNERSHIP--ecmitniie</. 

set-off  in  bankniptoyy  when  and  bow  allowed       .  395 

not  generally  idlowed  of  joint  debts  againtt 
several  debts,  or  the  contrary  •  .  995 

agreement  of  parties  to  take  at  a  valuation  in  casea  of 

bankruptcy  not  allowed        ....  396 

what  in  cases  of  bankruptcy  ia  treated  as  proper^  in 

the  reputed  ownership  of  bankrupt,  or  not       •  397-404 

PARTNERSHIP  PROPERTY.     (See  FARTNxaa  Ain>  Fartiiership.) 

what  is  to  be  deemed,  or  not  .  92,  93, 205 

what  property  is  deemed  joint,  and  what  several  369, 370, 397- 

404 
when  the  good-will  of  a  trade  deemed  to  be  .         99, 100 

rights  and  powers  of  partners  in  and  over        .  •  94 

when  and  how  it  may  be  assigned  to  one  partner,  or 

not 101,309,314,396 

350-355 
397-404 


how  distributed  on  dissolution 

reputed  ownership  in,  what  is,  or  not 
PARTOWNERS. 

rightB,  powers,  and  liabilities  of  in  general 

when  they  may  bind  each  other,  or  not 
in  cases  of  ships 

no  right  of  survivorahip  among 

one  partowner  of  ship  can  sell  only  his  own  share, 
and  not  the  entirety 

rights  of,  as  to  possession,  use,  and  employment  of 
ships      ....  418,427,428,434,435 

right  of  miyority  to  govern  418-422,  427,  428 

rights  of  minority  ....  427-432 

contribution  may  be  claimed  for  repairs  made  by  com- 
mon consent  .  419,420,440,441 


89,412^153 

419, 440,  441, 446 

415, 416, 417, 418 

417 


417 


but  not  against  partowners,  who  dissent 

rights  of  partowners,  when  equally  divided  in  opin- 
ion and  interest  .... 

right  of  minority  to  employ  ship,  if  majority  decline 

whether  a  sale  can  be  decreed  of  the  ship^  where 
partowners  are  equally  divided 

whether  partowners  have  a  lien  on  the  ship  for  ex- 
penses and  advances  and  materials  furnished  for 
a  voyage  ..... 

partowners  engaged  in  joint  adventure  are  entitled 
to  the  same  equities  and  liens  as  partners 

partowners  engaged  in  joint  adventure  are  treated 
as  partners,^  as  to  such  adventure 

appointment  of  master  and  officers  belongs  to  mar 
jority  of  ship  owners 


419-425 

435 
428-439 

43£H4a9 


441-444 

407,408 

75, 407, 408 

432 
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PARTOWNERS,  oon<intie(i 

remedies  of  partownera  against  each  other  449 

remedies  against  third  persons  •  •  454, 455 

right  and  duty  of,  to  account  for  ship^s  earnings  449-452 

declarations  and  admissions  of  one  partownefi  when 
they  bind  the  others     .....        453 

remedies  by  partowners  upon  contracts  .  454 

remedies  by  partowners  for  torts  .  .        454 

remedies  against  partowners  upon  contracts  455, 456,  457 

remedies  against  partowners  upon  torts  458-4G0 

partowners,  when  liable  in  solido  upon  contncts  455-457 

when  liable  in  solido  ibr  torts  .  .  458-460 

when  liable  for  torts  of  their  agents  .  458-^462 

when  not  liable  for  torts  of  their  agents  458-462 

PARTOWNERSHIP,  how  it  differs  from  partnership      89,  90,  410-414 

how  it  may  be  dissolved  .  .  447, 448 

PAYMENT,  when  good,  out  of  partnership  effects,  by  one 

partner,  or  not  .  ' .  .  .  132-133 

after  dissolution  of  partnership       .  .  .  328 

when  payment  of  his  separate  debt  good,  or  not        *    132-133 
how  appropriated  .....         157 

PERFORMANCE,  SPECIFIC,  in  equity,  when  decreed  of 

partnership  duties  or  articles  187-193, 204-210, 216-227, 232, 

233 
when  of  articles  to  form  partnership  .  187, 188, 189 

PLEDGE,  when  partners  have  power  to  pledge  partnership 

property,  or  not  ....         94-96, 101 

creditor,  holding  pledge,  how  and  when  he  can  prove 

in  bankruptcy  .....        389 

POWERS  AND  AUTHORITIES  OP  PARTNERS      94-97,  101- 

125 
(See  Partners  and  Partnership.) 
limitations  of  ....  .         126-133 

of  partowners  .  .  .  89,90,412-453 

{See  Partowners.) 
PRIVATE  PARTNERSHIP,  what  is        .  .  .  .76 

PROFITS.    Community  of  interest  of  partners  m       .       22,23,24,28 

(See  Partners.) 
when  participation  in  profits  makes  a  person  a  part- 
ner ...  .       18,19,23,3047,52-69 

when  not     ......      30-47 

distinction  between  sharing  gross  and  neat  profits  24,  25,  33, 34, 

37, 38,  39,  41 
how  shared  in  absence  of  special  agreement  20-22,  24-27 

partner  cannot  appropriate  any  to  himself  exclusive 

of  the  partnership    .  .  .  •  174 

all  must  be  accounted  for  175, 180, 349 
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PROfflBITION  TO  ENGAGE  IN  OTHER  TRADE. 

when  implied  .  .  .         178,179,209,210,211 

when  expressed  in  articles        .  J  •  ,210 

when  courts  of  equity  will  enfi»ce  .  210, 211, 212 

PROMISSORY  NOTES. 

when  one  partner  may  bind  the  firm  by  signing,  or  in- 
dorsing .  102,102(1,136-139,142,143 
when  not       .           .               110-113, 127, 129, 130, 132, 133 
PROPERTY  OF  PARTNERS  IN  PARTNERSHIP  PROP- 
ERTY       {See  Partnership.)  .  •  88-100 
PUBUC  PARTNERSHIP  OR  COMPANY,  what  is         .  76 
PURCHASE  BY  ONE  PARTNER,  when  it  binds  the  firm, 

or  not  .  .  102,111,118,113 


R 

REAL  ESTATE,  partnership  property  in  .  92,98 

(See  Partnership.) 
how  treated  in  equity  ....  98 

RECEIVER,  when  a  court  of  equity  will  appoint,  or  not      228-231, 380 
REFERENCE  TO  ARBITRATORS.    (See  Arbitration.) 

one  partner  cannot  bind  by  a  .  .  .  114 

agreement  for,  will  not  be  enforced  in  equi^        •  215 

when  award  may  include  a  dissolution  of  partnership  215 

RELEASE.    One  partner  may  in  his  own  name  release  a  debt  due 

to  the  firm  .  .  114,115,852 

when  release  not  binding  on  the  firm    .  .  .         132 

release  to  one  partner  discharges  all  .  •  168 

REMEDIES  BETWEEN  PARTNERS       .  .        193,316-233 

(See  Partners  and  Partnership.) 
when  at  law,  or  not  218, 219, 234-241,  256-258 

when  in  equity  .  222-233,235,236,259^261 

by  partners  against  third  persons  .  234-264 

when  at  law,  or  not       .  .  .  •       234-242 

wheninequiQr        •  .  .  234,235,259-261 

when  in  cases  of  tort  .  .  •        256,257 

when  taken  away  by  fraud  or  misrepresentation 
of  one  partner  ....       237,238 

RENEWAL  OF  PARTNERSHIP.    (See  Partnership.) 

when  and  how  renewed  ....  279 

effect  of  tacit  renewal       .....     379 
REPAIRS,  when  partowners  liable  for,  or  not  .        419-426,  440 

REPRESENTATION  OF  PARTNER,  when  it  binds  the 

firm,  or  not  .  .  107, 108, 109 

REPUTED  OWNERSHIP,  in  bankruptcy,  what  is,  and  what 

is  not  397-404,407,406 
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SPECIFIC  PERFORMANCE,  when  compelled  in  equity, 

or  not,  of  partnership  duties  or  articles  187, 188, 189, 204-215, 

216-228, 232 

to  form  a  partnership,  when  decreed,  or  not  187, 188, 189 

SPECULATIONS,  partner  bound  to  abstain  from  178 

SURETYSHIP,  how  affected  by  change  of  firm  243-248 

SURVIVING  PARTNERS. 

rightE^  power,  and  authorities  of        .  .  .     342-347 

SURVIVORSHIP.    Does  not  exist  in  cases  of  partners         88-91, 343 

nor  in  cases  of  partowners  417 


TENANTS  IN  COMMON  —  rights  of  ...  90 

TORTS,  liability  of  partners  to  third  penons  for  166-168  a 

liability  for,  of  one  partner  ....      166 

liability  of  third  persons  t^rpartners  fbr  234, 235,  25&-259 

deemed  several,  as  well  as  joint  ,  "    .  .  167 

when  partners  are  not  liable  for      .  .  .  168 

remedies  for,  by  partowners  against  third  persons  .      454 

remedies  by  third  persons  against  partowners  455--460 

partowners  liable  for,  when  and  how  far  166-168  a 

partners  liable  severally,  as  well  as  jointly,  for        167, 458-462 
suit  for,  should,  regularly,  be  brought  by  bH  the 

partners  .....  167,454 

suit  for,  should  be  regularly  brought  against  all  the 

partners      .....  167,458-462 

release  of  torts  to  one  partner  discharges  all  .  168 

liability  of  third  persons  to  partowners  for  .         454 

by  partowners  to  third  persons  for  458, 462, 463 

of  one  partowner  to  the  others  for  449,  450 

TROVER,  between  partowners,  when  it  lies,  or  not  .  449 

TRUSTEES,  when  liable  as  partners.    {See  Partiizeship.)         70, 106 


U 

USAGE  OF  TRADE,  effect  on  partnership  127 

when  partneiship  bound  by         ....        127 


VALUATION  OF  PARTNERSHIP  EFFECTS,  agree- 
ment for,  when  and  how  decreed  in  equity  207, 206, 246, 247, 

948,358,359,360,373 
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